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ADVERTISEMENT 

TO  THE  THIBD  EDITION. 


I2*  presentmg  tiiis  Edition  to  the  Profession,  the 
£ditor  has  endeavoured  to  deserve  a  continuance  of 
their  approval  by  correction  of  old  matter,  and  by 
introdactioii  of  recent  decisions  and  of  such  new 
legislation  as  relates  to  Common  Law  Practice. 

The  Editor  has  been  throughout  assisted  by  his 
friend  Mr.  Maurice  Powell,  of  the  Inner  Temple,  and 
to  that  assistance  are  to  be  ascribed  the  improvements 
which  this  Edition  presents. 

Middle  TBJtPi^*  Jipril,  1868. 
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PREFACE 

TO  THE  FIRST  EDITION. 

Now  that  the  Common  Law  Commissioners  have 
made  their  third  and  final  Report,  the  proper  time 
seems  to  have  come  for  presenting  to  the  Profession 
ft  complete  collection  of  the  fruits  of  their  yaluahle 
labours. 

The  mere  gathering  together  the  Common  Law 
Procedure  Acts  of  1852,  1854  and  1860,  and  the 
Kales  of  Court  which  have  been  made  by  the  Judges 
in  order  to  facilitate  their  application,  would  be  a 
very  imperfect  display  of  the  vast  reforms  which  have 
been  effected  by  these  statutes,  and,  under  them,  by 
the  Judges,  who  have  administered  the  new  laws 
i^nth  the  most  scrupulous  and  successful  regard  to 
the  expressed  intentions  of  the  Legislature,  and  to  the 
true  benefit  of  the  suitors. 

The  Editor  has,  therefore,  carefully  collected  all  the 
reported  cases  which  can  assist  the  Practitioner  and 
the  Student  to  the  right  understanding  and  application 
of  the  several  provisions  of  these  important  statutes, 
and  has  subjoined  notes  to  assist  in  the  interpretation 
of  those  enactments  which  have  not  yet  definitively 
received  an  authoritative  construction. 

He  has,  moreover,  added,  with  cases  and  notes,  the 
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Bills  of  Exchange  Act,  1855,  the  Mercantile  Law 
Amendment  Act,  1856,  the  Interpleader  Acts,  and 
several  other  Statutes ;  so  as  to  embody  within  a  small 
compass  the  whole  of  the  recent  legislation  which 
affects  the  practice  of  the  Superior  Courts  of  Common 
Law. 

The  excellent  editions  of  the  Common  Law  Pro- 
cedure Acts  of  1852  and  1854,  by  Mr.  K.  M.  Kerr, 
now  the  Judge  of  the  Sheriff's  Court  of  the  City  of 
London,  furnish  the  groundwork  of  this  Volume;  and 
to  that  gentleman  the  present  Editor  is  moreover 
greatly  indebted  for  much  and  valuable  assistance,  even 
upon  those  topics  which  had  not  presented  themselves 
for  discussion  at  the  time  of  Mr.  Kerr's  publications. 

To  his  learned  friend,  Mr.  O.  B.  C.  Harrison,  the 
Editor  is  indebted  for  the  full  and  convenient  Index, 
which  will  be  found  to  connect  together  the  various 
provisions  of  all  the  Statutes,  Rules  of  Court,  and 
Cases  cited  throughout  the  Book. 

As  great  pains  have  been  taken  to  collect  in  the 
Addenda  the  cases  which  have  been  determined  while 
the  book  has  been  passing  through  the  press,  the 
Reader  is  respectfully  requested  to  note  them  up  in 
their  proper  places. 

Mn)DLE  Temple,  February,  1861. 
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ADDENDA  ET  CORRIGENDA. 


•fl'  The  reader  i$  requested  to  insert  in  their  proper  places,  the 
foUowtng  cases  uMch  were  chiefly  decided  while  this  edition 
waspasamg  through  the  press. 


P«^  9,  Zdie  30,  to  "  Fisher  v.  Go,''  add  rtference-^"*  (16  L.  T. 

Page  10,  Une  15  Jirom  hottom,  add—^  See  also  Barrachugh  r. 
Greemkough  (L.  R.,  2  Q.  B.  612)  cited  post,  p.  104,  where 
under  another  act '  sufficient  evidence*  was  held  by  the  Court 
of  Exchequer  Chamber  to  mean  optima  facie  evidence.*  ** 

Page  19,  Une  20,  add—^  In  a  recent  case  where  the  plaintiff  had 
at  the  London  terminus  of  the  defendants,  a  ndlway  com- 
panj,  taken  a  trough  ticket  from  London  to  Dublm,  and 
an  accident  happened  during  the  part  of  the  journey  in 
England,  whereoy  the  plaintiff  sustained  injury ;  the  Irish 
Court  of  Exchequer  following  Powell  v.  AtkaUic  Sieam  Nam- 
gaUon  Compat^  (10  Ir.  C.  L.  App.  xlviL  Ex.),  oveiruling  Watson 
T.  Atlcmlic  Buyal  Mail  Steam  Navigation  Company  (10  Ir.  C. 
L.  163,  Ex.),  held  that  such  a  part  of  the  cause  of  action 
arose  within  the  jurisdiction  as  to  justify,  under  16  &  17  Vict 
e.  113,  8.  34,  an  order  for  substitution  of  service  {Aston  v.  L. 
d  N.  W.  BaUway  Company,  15  W.  R.  694,  E.  T.  1867).*' 

Page  20,  Ume  11  from  bottom,  add—^*^  see  also  Thorp  v.  Browne 
(L.  IL,  2  H.  L.  220),  and  Briggs  v.  Boss  (3  Weekly  Notes, 
1868,  p.  59,  Q.  B.  H.  T.)" 

Page  32,  Ime  4  frrom  bottom,  and  page  36  Une  6,  add — ^"  see  also 
Cbrr  T.  Cooper  (1  B.  &  S.  230),  €\XxApost,  pp.  135, 177.** 

Page  33,  Vms  12  from  bottom,  add^"^  see  Weeks  v.  Wray  (L.  R., 
3Q.B.212.)" 

Page  34  Une  17,  odi— «  (CavalUer  v.  Michael,  17  L.  T.  N.  S.  290, 
B.  C.  M.  T.  1867).*' 

Page  50,  Une  13  frrom  bottom,  after  "  Notman  v.  Anchor  Insurance 
Company, "*  add—''  and  Ganthony  v.  Witan  (2  Weekly  Notes, 
1867,  p.  254,  C.  P.  M.  T.)** 

Psge  54,  ime  2frr»n  bottom,  for  "  no,"  read  "  on." 

Poos  54  last  Une^  add — '*  see  also  Banks  v.  Metropolitan  Railway 
Qnlipany  (3  Weekly  Notes,  1868,  p.  31,  H.  1\  C.  P.)" 
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Page,  59,  Une  12,  add-^*'^  Where  an  action  bronght  in  an  inferior 
court,  has  after  declaration  been  removed  into  a  soperior 
court,  the  plaintiff  mast  declare  de  novo,  and  he  may  declare 
in  a  way  different  to  that  which  he  adopted  in  the  inferior 
conrt  (Ashley  v.  Ashley,  17  L.  T.  N.  S.  265,  B.  C.  M.  T. 
1867,  ear.  Blackburn,  J.)" 

Pi^B  68,  line  7  from  bottom,  add—^  Snch  a  plea  most  afford  a 
defence  to  the  canse  of  action,  and  also  to  the  claim  for 
damages  np  to  the  time  of  pleading  the  plea,  or  it  will  be 
bad  on  demurrer  {Ash  v.  PouppecUU,  L.  R.,  3  Q.  B.  86)." 

Page  73,  line  19,  add — "  Nor  to  the  enticing  away  of  the  plaintiffs 
danghter  or  servant ;  see  Evans  v.  Walton  (L.  R,  2  C  P. 
615)." 

Page  73,  last  line,  add—^^  In  a  recent  case  the  defendant  pleaded 
an  apology,  and  paid  5/.  into  court  under  this  section,  and 
the  plaintiff  by  his  replication  admitted  the  payment  into 
court,  and  took  issue  on  the  residue  of  the  plea ;  the  jury 
found  a  verdict  for  the  plaintiff,  damages  20s.  The  Court  of 
Exchequer  held  that  the  plea  not  having  been  proved  must 
not  be  taken  as  containing  any  admission  of  liability,  and 
that  the  jury  were  nghtly  directed  to  consider  the  question 
of  damages  independently  of  the  amount  paid  into  court 
(Jones  T.  Maelne,  L.  R.,  3*Ei.  1)." 

Page  79,  Hoe  16  from  bottom,  for—"  Thomas  v.  Knowles^  read— 
*•  Thompson  v.  Knowtes."* 

Page  81,  Ime  11  from  bottom,  add — "  Oh  a  rule  to  enter  a  nonsuit 
pursuant  to  leave  reserved,  the  Court  of  Exchequer  ordered 
a  verdict  to  be  entered  for  the  defendant  on  one  issue  without 
disturbing  the  verdict  found  for  the  plaintiff  on  another,  as 
that  course  seemed  most  consistent  with  doing  justice  between 
the  parties.  This  decision  i4>pears  to  be  founded  on  the  rule 
of  costs  laid  down  by  this  section  (Winlerbottom  y.  Lord 
Derby,  L.  R,  2  Ex.  316)." 

Page  86,  line  24,  add— '^  Eagle  v.  Charing  Cross  Baihoay  Com- 
.      pojty  (L.  R.,  2  C.  P.  638)"  and  to  ""Redway  r.  Sweettng,""  add 
rrference^''  (L.  R.,  2  Ex.  400)." 

Page  89,  line  14  from  bottom,  add-^'  WooUey  v.  AldriU  (17  L.  T. 
N.  a  120,  Ex.  M.  T.  1867)." 

Page  93,  Une  81,  add—'^  But  the  Court  of  Common  Pleas  has  held 

thMt » judge  has  power  to  extend  the  time  even  though  the 

appHc^tion  be  made  for  that  purpose  after  the  twenty  days 

liave  expired  (NosotU  v.  Hudson,  3  Weekly  Notes,  1868,  p.  20, 

JH.r.)" 

Page  104,  l^te  21  ^  to  ^^  Barraclough  v.  Greeidwugh^  in  Exch.  Cham. 
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Page  115,  line  10  to  "  Eigbg  v.  Duhlm,  dtc,^  RaUway  Qmpany^'* 
add  r^cr»ur«— "L.  R.,  2  C.  P.  686 ;"  and  add^'' Burke  v. 
Same  (L.  R,  3  Q.  B.  47)  ;  Skrimpton  v.  Sidmouth  RaUway  and 
Earhovr  Compcmy  (L.  R.,  3  C.  P.  80)  ;  and  llfracomhe  Rail- 
wag  Oompang  ▼.  Lord  PoUimore  (3  Weekly  Notes,  1868,  p.  41, 
H.  T.  C.  P.)." 

Page  127,  Une  28,  a/tar  <*  HodsoU  v.  BaxUr;"  read—''  bot  see 
obeervationa  on  this  case,  post,  p.  330." 

Page  138,  note,  Une  11  from  bottom,  for  "  s.  10,"  read  "  s.  12." 

Page  146,  fme  12,  add—''  This  section  does  not  alter  the  old  com- 
mon law  rule  that  each  of  several  defendants  who  appears  in 
an  action  of  ejectment  is  liable  for  the  whole  of  the  plaintiff's 
costs  upon  a  general  verdict  for  the  plaintiff:  a  defendant  can 
only  escape  this  liability  by  confessing  the  plaintiff's  title 
raider  as.  204,  206  (jpoet,  pp.  168, 169)  (Johnson,  v.  MiUe,  L. 
K,  3  a  P.  22)." 

Page  147,  Une  ^,  dele"  Smith  v.  Tett  (9  Eich.  307)." 

Page  170,  Une  11,  for  "  Smith  v.  Felt,''  read  "  Smith  v.  Tett.'' 

Page  176,  Une  5  from  bottom,  add—"  Ganthonu  v.  Witan  (2  Weekly 
Notes,  1867,  p.  264,  C.  P.  M.  T.)" 

Page  206,  Une  3,  add—"  Where  a  judge  has  made  an  order  re- 
ferring an  action  under  this  section,  the  Court  will  be  very 
reluctant  to  interfere  with  his  discretion  {Clark  v.  Were,  3 
Weekly  Notes,  1868,  p.  31,  H.  T.  C.  P.)" 

Page  211,  Une  30,/or  "  of,"  read  "  or." 

Page  214,  Une  12  from  bottom,  add— "  contra  if  either  of  the 
parties  olnect,  ahhongh  he  continues  to  attend,  Ringland  v. 
Lowndes,  in  Ex.  Ch.  (17  C.  B.  N.  S.  614 ;  L.  J.  33,  C.  P.  337) 
and  Dames  v.  Price^  in  Ex.  Ch.  (L.  J.  34,  Q.  B.  8)." 

Page  218,  Une  8,  add— "Eagle  v.  Charing  Cross  RaUway  Company 
(L.R^2C.  P.638)." 

Page  251,  Une  ^,  and  page  254,  Une  21,  to  "  Baker  v.  L.  d  8.  W. 
Railway  Company,"  add  reference—"  L.  R.,  3  Q.  B.  91." 

Page  268,  Une  17  fivm  bottom,  to  "  United  States  of  America  v. 
MRae,"  add—"  affirmed  on  this  point  by  Chelmsford,  C.  (L. 
R.,  3  Oi.  79)." 

Page  262,  Une  32,  add—"  The  rule  for  attachment  against  the 

dJrectOTS  of  a  railway  company  was  imder  this  section  re- 

fasedy  where  the  order  did  not  specify  what  officer  of  the 

compMny  should  make  the  answer  (Button  v.  S.  E.  Railway 

Qn^parnf,  ^  Weekly  Notes,  1868,  p.  20,  H.  T.  C.  P.)" 

Pom  2fi7    line   35,  odd — ^**See  also   Culverhouse  v.   Wiggvn  (3 
YTeeklr  Notes,  1868,  p.  19,  H.  T.  C.  P. ;  16  W.  R.  402)." 
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Page  268,  note,  Une  4  from  hoUam,  to ''The  Jeff  Davie^  add  rder- 
««-"  (L.  R,  2  Ad.  &  Ecc  1)." 

Pfl^e  276,  hne  \%from  bottom^  add—''  As  to  injunctions  to  restrain 
the  wrongful  use  of  trade  marks,  see  the  *  Merchandise  Marks 
Act,  1862'  (25  &  26  VicL  c.  88,  ss;  21,  22).'' 

Pi^  281,  Une  2,  add^"  And  now  by  31  Vict  c.  4,  s.  1, '  No  pur- 
chase made  bond  fide  and  without  fraud  or  unfair  dealing,  of 
snj  reversionaiy  interest  in  real  or  personal  estate,  shall 
hereafter  be  opened  or  set  aside  merely  on  the  ground  of 
under  Talue.' " 

Poigt  285,  IxM  9  frcm  bottom^  to  "  Conflans  Stone  Quarry  Com- 
jw»y  r.  Parker,  P.  Or  add  referenc^-^  (L.  R,  3  C.  P.  1)/' 

Page  299,  line  4,  add — "  but  this  rule  will  be  relaxed  if  adequate 
cause  be  shown  {Baker  v.  Sayen,  17  L.  T.  N.  S.  579,  B.  C. 
H.  T.  1868,  cor.  Blackburn,  J.)" 

Pogt  300  line  12,  add-—"  And  such  appeals  to  the  court  are  made ; 
see  Weeks  v.  Wray  (L.  R.,  3  Q.  B.  212)  ;  and  Carpenter  t. 
Calvert  (17  L.  T.  N.  S.  578,  Ex.  H.  T.  1868)." 

Page  315,  line  U,/or  "  69,''  read  "  66." 

Page  323,  lines  2  and  Q/rom  bottom,  for  "  9,"  read  "  10." 

Page  323,  last  line,  add — "  and  it  was  so  held  in  Kimbray  v. 
Dn^  (L.  R.,  3  Q.  B.  160)." 

Page  341,  Une  5  ctdd — "  This  section  applies  where  the  contract 
of  suretyship  was  entered  into  before,  and  the  liability  of  the 
eorety  thereunder  occurred  after,  the  act  was  passed  (/n  re 
Cochran's  Estate,  L.  R,  5  Eq.  209,  following  Lockhart  v. 
&*%,  1  De  G.  &  J.  464  ;  L.  J.  27,  Ch.  54)." 

P<^354,  line  21,  from  bottom,  add—-"  Where  the  plaintiff  after 
the  commencement  of  the  action  executed  an  inspectorship 
deed,  which  empowered  the  inspectors  to  require  an  assign- 
ment to  them  of  all  his  property,  he  was  ordered  to  give 
•ecurity  for  costs  (Smith  v.  Saunders,  2  Weekly  Notes,  1867, 
p.  154,  C.  P.  E.  T.)" 

Page  B55,  Une  19,  add—"  It  has  been  held  that  this  section  applies 
to  actions  commenced  before  the  passing  of  the  act  (Kim- 
bray T.  Draper  (L.  R,  3  Q.  B.  160)." 

Page  362,  note,  last  Une,  add — "  As  to  commencing  actions  in  the 
City  of  London  Court,  and  the  County  Courts  within  the 
Metropolitan  district,  see  section  3." 

Page  381,  Une  4  from  bottom,  add— -"The  order  to  proceed  in 
forma  pauperis  takes  effect  from  the  time  of  its  service  only 
(Fray  y.  VouUs,  L.  R,  3  Q.  B.  214)." 

Page  Z92,  Une  11,  from  bottom,  add-"  S^e  also  Weeks  y,  Wray 
(L.  R,  3  Q.  B.  212)." 


THE 

COMMON  LAW  PROCEDURE  ACTS 

OF 

1852,  1854  AND  1860. 


INTRODUCTION. 

TffE  Common  L*aw  Pboceduke  Acts  of  1852,  1854  and 
1860  wre  respectively  founded  on  the  first,  second  and  third 
Beporte  of  the  Commissioners  appointed,  in  1850,  to  inquire 
into  the  Process,  Practice  and  System  of  Pleading  of  the 
Saperior  Courts  of  Law  at  Westminster. 

Pis' a  long  time  previously,  it  was  loudly  asserted  that 
the  proceedings  of  these  Courts  were  unnecessarily  tedious 
aad  costly.  It  was  also  a  subject  of  deep  and  general  dis- 
satis&ction  that  the  time  of  the  Judges  was  constantly  oc- 
eopied  by  frivolous  arguments  and  discussions  upon  points 
of  merely  technical  interest,  and  altogether  irrelevant  to  the 
merits  of  the  case.  Justice  was  frequently  defeated  at  the 
trial  of  a  cause,  by  reason  of  variances  being  discovered 
between  the  Pleadings  and  the  Evidence;  or  from  objec- 
tioQS  being  taken  to  the  stamps  upon  documents  ;  or  from 
the  want  of  authority  in  the  Judge  to  adjourn  the  trial, 
when  ao  unforeseen  difficulty  presented  itself ;  or  from  other 
drcmnstanceSf  which,  occasionally  after  great  trouble  and 
expense  had  been  incurred,  rendered  the  trial  wholly  fruit- 

km  to  the  litigants,  and  left  the  question  in  controversy 

between  them  still  undecided. 
Id  their  Brst  Beport,  which  was  presented  in  1851,  the 
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Commissioners  accordingly  discussed  all  the  ordinary  steps 
in  an  action,  from  the  issue  of  the  writ  to  final  judgment 
of  the  Court  of  Appeal.  They  directed  attention,  as  they 
proceeded,  to  the  defects  of  procedure,  the  ahuses  of  plead- 
ing, and  the  numberless  unnecessary  formalities,  which  per- 
vaded every  suit ;  and  they  recommended  the  adoption  of  a 
simple  and  uniform  process  for  commencing  actions,  a  return 
to  the  ancient  system  of  pleading,  and  the  abolition  of  all 
the  technicalities  and  fictions  which  had  previously  exposed 
the  suitor  to  risk  and  expense. 

On  that  Report  was  framed  the  Common  Law  Procedure 
Act  of  1852,  which  was  followed  by  two  sets  of  Rules  issued 
by  the  Judges  in  1853  (R.  G.,  H.  T.  1853,  post^  p.  347; 
and  PI.  R.,  T.  T.  1853,  post,  p.  426). 

The  alterations  introduced  by  this  Statute  were  as  sweep- 
ing as  they  have  proved  to  be  efiectuaL 

Writ  of  Summons. 

The  form  of  the  writ  of  summons,  by  which  personal 
actions  had,  since  the  statute  2  Will.  lY.  c.  39,  been  com- 
menced, was  simplified,  so  as  to  avoid  the  statement  in  it  of 
the  nature  or  subject-matter  of  the  action,  a  requirement 
which  had  been  found  in  practice  to  be  utterly  useless,  but 
at  the  same  time  to  lead  to  captious  objections  and  to  much 
fruitless  expense  and  delay.  The  ancient  practice  of  issuing 
alias  and  pluries  writs  was  abolished ;  and  means  were  pro- 
vided for  renewing  those  writs  which  could  not  be  served 
within  the  time  allowed  for  that  purpose,  instead  of  the  old 
dilatory  and  expensive  process  of  distringas  to  compel  an 
appearance ;  and  thus  the  plaintiff  was  enabled  to  proceed 
with  his  action,  on  satisfying  a  judge  that  reasonable  efforts 
had  been  made  to  effect  service,  so  that  the  writ  must  have 
come  to  the  knowledge  of  the  defendant.  Outlawry  on 
mesne  process  was  at  the  same  time  abolished ;  and  the 
plaintiff  was  enabled,  if  the  defendant  did  not  enter  an 
appearance  to  the  action,  to  proceed  at  once  to  judgment 
and  execution. 

The  enactments  of  the  statute  of  1852  applied  only  to 
personal  actions  and  ejectment    When  all  real  and  mixed 
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actioas  except  dower,  right  of  dower  and  quare  impedit 
were  abolished  bj  the  statute  3  &  4  Will.  4,  c.  27,  these 
three  were  left  to  be  commenced,  as  thej  always  had  been, 
by  original  writ,  issaing  under  the  great  seal  out  of  Chan- 
cery. This  iuTolved  delay  and  expense,  besides  giving  rise 
to  needless  questions  of  form  ;  and  as  Uiere  seemed  to  be  no 
reason  why  the  proceedings  in  real  actions  should  differ  in 
diis  reep^t  ^m  those  in  ordinary  cases,  the  Conmiis- 
waien  recommended  that  dower,  right  of  dower  and  quare 
impedii  shonid  be  commenced  by  writ  issuing  out  of  the 
Court  of  Conmion  Pleas  (that  being  the  Court  which  alone 
had  jurisdiction  in  these  actions  between  subject  and  sub- 
ject) ;  that  all  process  therein  should  be  tested  either  in  or 
out  of  term,  and  be  returnable  immediately  after  execution ; 
and  generally  that  the  proceedings  in  such  suits  should 
be  assimilated  to  those  in  personal  actions  ( Third  Report y 
p.  7). 

To  this  recommendation  &e  legislature  has  given  effect. 
No  writ  of  right  of  dower,  or  writ  of  dower  unde  nihil 
kabety  and  no  plaint  for  freebench  or  dower  in  the  nature 
of  any  such  writ,  and  no  quare  impedit^  can  henceforth  be 
brought  in  any  Court  whatsoever  ;  but  where  any  such 
action  would  now  lie,  it  may  be  .commenced  by  a  writ  of 
semmoos  issuing  out  of  the  Common  Pleas,  in  the  same 
maimer  and  form  as  the  writ  of  summons  in  an  ordinary 
action ;  the  service  of  the  writ,  appearance  of  the  defendant, 
proceedings  in  de&ult  of  appearance,  pleadings,  judgments, 
execudoD,  and  all  other  proceedings  being  the  same,  as  nearly 
as  mi^  be,  as  those  in  ordinary  cases. 

Appearance. 

All  actions  in  the  Superior  Courts  of  Common  Law  (with 
an  exception  to  be  mentioned  hereafter)  must  now  therefore 
be  commenced  by  writ  of  summons.  To  the  proceedings  in 
aU  of  tiiem,  the  enactments  of  the  statutes  of  1852,  1854, 
and  1860  apply. 

NONJOntDEB  AKD  MiSJOINDEB  OF  PARTIES. 

After  ejecting  these  reforms  in  respect  of  process  and 
A  2 
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appearance,  the  statute  of  1852  provided  a  sammary  mode 
of  rectifying  the  nonjoinder  or  misjoinder  of  parties  to 
actions. 

It  had  hitherto  been  a  strict  rule  of  law,  that  an  action 
should  be  brought  onlj  in  the  name  of  the  person  or  persons 
in  whom  the  right  to  sue  is  legally  vested.  Accordingly  in 
actions  founded  on  contr€u:ty  the  omission  of  a  co-plaintiff,  or 
the  joinder  of  one  who  ought  not  to  have  been  joined,  was 
equally  fatal.  In  actions  arising  from  torts  or  wrongs,  the 
joinder  of  a  party  who  ought  not  to  be  a  plaintiff,  was  for- 
merly fatal ;  the  nonjoinder  of  a  co-plaintiff  could  only  be 
taken  advantage  of  by  a  plea  in  abatement 

It  is  evident  on  the  other  hand,  that,  on  legal  principles, 
the  joinder  of  a  defendant  in  an  action  of  contract  who 
ought  not  to  be  joined  should,  unless  remedied,  be  fatal ; 
whilst  the  omission  of  a  defendant  who  ought  to  be  joined 
should,  as  was  always  the  case,  only  be  taken  advantage  of 
by  a  plea  in  abatement.  While  in  actions  arising  from  torts 
the  joinder  of  persons  not  liable  as  defendants  is  of  no  con- 
sequence, as  the  person  improperly  joined  will  be  entitled  to 
an  acquittal;  the  nonjoinder  of  persons  jointly  liable  is 
equally  unimportant,  as  there  is  no  contribution  among 
wrong-doers. 

Such  being  the  state  of  law,  the  statute  of  1852  allowed 
the  misjoinder  or  nonjoinder  of  a  plaintiff  to  be  amended  at 
any  time  in  the  coarse  of  the  proceedings,  and  also  at  the 
trial,  if  it  appears  to  the  judge  that  injustice  will  not  be 
done  by  so  doing ;  the  omitted  party  consenting  to  be  joined 
as  a  co-plaintiff;  the  party  whose  name  is  to  be  struck  out 
also  consenting,  or  appearing  to  have  been  so  joined  without 
his  consent. 

The  misjoinder  or  nonjoinder  of  defendants  in  actions  on 
contract  may  also,  under  the  same  statute,  be  amended  be/ore 
trial ;  and  the  misjoinder  of  defendants  at  the  trial,  on  the 
same  terms. 

But  it  not  unfrequently  happens  that  the  right  to  sue 
arises  in  such  a  manner,  that  it  is  doubtful  in  whom  it  is 
vested.  In  such  cases  great  hardship  and  difficulty  have 
hitherto  been  imposed  upon  the  person  really  interested  as 
plainti£^  who  could  sue,  as  we  have  seen,  only  in  the  name 
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of  the  person  in  whom  the  right  was  legally  vested.  The 
efiect  was  that  a  mistake  as  to  the  proper  person  to  sue  in- 
Tolved  an  expensive  defeat,  as  the  result  of  a  judgment  bj 
which  the  right  was  pronounced  to  exist,  but  to  be  vested 
in  a  person  not  a  party  to  the  action ;  although  this  person 
might  in  fact  be  a  trustee  for,  or  otherwise  in  the  same  inte- 
rest with,  the  plain ti£^  and  who  would  have  consented,  had 
the  law  allowed  it,  to  be  joined  as  a  party.  It  is  not  likely 
that  parties  will  ever  be  joined  aa  plaintifis  in  an  action  who 
have  no  interest  in  the  matter ;  and  the  Common  Law  Com- 
missioners accordingly  reconmiended  that  plaintifis  should  be 
intrusted  with  the  right  to  bring  their  actions  in  the  names 
of  all  the  persons  in  whom  the  legal  right  might  be  sup- 
posed to  exist,  leaving  it  to  the  court  to  give  judgment  in 
iavour  of  the  person  or  persons  who  might  be  found  to  be 
entitled  to  recover  (  Third  Report^  p.  6). 

The  l^islature  has  given  effect  to  this  suggestion  by 
enacting,  that,  henceforth,  the  joinder  of  too  many  plaintiffs 
shall  not  be  fatal ;  and  by  allowing  every  action  to  be 
brought  in  the  names  of  all  the  persons  in  whom  the  legal 
right  is  supposed  to  exist  Judgment  must  of  course  be 
given  in  favour  of  the  plaintiffs  by  whom  the  action  is 
brought,  or  of  such  one  or  more  of  them  as  shall  be  held 
entitled  to  recover.  But  the  defendant,  though  unsuccess- 
ful, will,  nevertheless,  be  entitled  to  the  costs  sustained  by 
htm,  so  for  as  occasioned  by  the  joining  of  any  person  or 
persons  in  whose  favour  judgment  is  not  given,  unless  it 
is  otherwise  ordered  by  the  court  or  by  a  judge.  Upon  the 
trial,  the  defendant  may  also  have  the  benefit  of  any  set-off 
he  has  pleaded,  by  proving  either  that  all  the  parties  named 
as  plaintiffs  are  indebted  to  him,  notwithstanding  that  one 
or  more  of  such  plaintiffs  was  or  were  improperly  joined,  or 
that  the  plaintiff  or  plaintifis  who  establish  his  or  their 
right,  is  or  are  indebted  to  him.  It  is  specially  provided 
that  no  other  action  shall  afterwards  be  brought  against  the 
defendant  by  any  person  so  joined  as  plaintiff,  in  respect  of 
the  same  cause  of  action  (Com.  Law  Proc.  Act,  1860,  ss.  19, 
20,  21,  post^  pp.  313,  314). 

The  old  rule,  requiring  an  action  to  be  brought  in  the 
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name  only  of  the  person  in  whom  the  right  of  acti<m  is 
vested,  has  thus  been  abrogated.  This  reform,  which  is 
now  effected  in  all  actions,  has  been  in  operation  since  1852, 
in  the  action  of  ejectment. 

Special  Casb  without  Pleadings. 

The  statute  of  1852,  having  provided  for  the  amendment 
of  defects  arising  from  the  nonjoinder  and  misjoinder  of 
parties  to  actions,  next  gave  the  litigants  an  opportunity  of 
bringing  the  questions  in  dispute  between  them  directly 
before  the  proper  tribunal  for  their  determination.  It  ef- 
fected this  by  enabling  them  to  dispense  with  pleadings 
altogether,  and  to  state  disputed  questions  of  fact^  in  an 
issue,  for  trial  by  a  jury ;  and  disputed  questions  of  law  in 
a  special  case,  for  the  opinion  of  the  court.  It  also  per- 
mitted the  parties  to  make  a  preliminary  agreement  as  to 
the  amount  due  to  the  plaintifi^  if  the  suit  involved  a  money- 
demand,  and  as  to  the  costs  of  the  action,  judgment  being 
entered  up  according  to  that  agreement  or  otherwise,  ac- 
cording to  the  result  of  the  case.  But  these  provisions  have 
not  been  as  much  used  as  they  should  have  been ;  that  for 
the  trial  of  disputed  facts,  perhaps  not  at  all. 

CoMPULsoBT  Reference. 

The  statute  of  1852  did  not,  however,  deal  with  a  large 
class  of  cases,  in  which  pleadings  are  perfectly  unnecessary, 
but  in  which  an  agreement  between  the  parties  is  ordinarily 
out  of  the  question ;  namely,  those  actions,  in  which  arise 
complicated  questions  of  account,  and  in  which  figures  and 
vouchers  must  be  referred  to.  With  such  cases  a  jury  is 
quite  unable  to  grapple ;  and,  when  they  come  on  for  trial, 
they  are  invariably  referred  to  arbitration.  In  order  to  get 
rid  of  the  delay  and  expense  of  preparing  for  a  trial,  that  all 
who  are  professionally  concerned  know  can  never  take  place, 
provisions  were  inserted  in  the  statute  of  1854  enabling  the 
court  or  a  judge,  at  any  time  after  the  issue  of  the  writ,  if  it 
be  made  to  appear  by  either  party  that  the  matter  in  dis- 
pute consists,  wholly  or  in  part,  of  matters  of  mere  account, 
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either  to  decide  such  matter  in  a  Bumnuuy  manner,  or  to 
<ffder  that  it  be  referred,  either  wholly  or  in  part,  to  an 
irintral<H'  appointed  by  the  parties,  or  to  an  o^cer  of  the 
eoort ;  the  decision  of  the  court  or  the  order  of  the  judge, 
if  the  matto'  should  be  disposed  of  summarily  by  either,  or 
the  award  or  certificate  of  the  referee,  being  enforceable  by 
the  same  process  as  a  finding  of  a  jury  upon  the  matter  re- 
ferred* 

Abbitration. 

WhOe  conferring  tiiis  extensive  power  on  the  judges  of 
the  superior  courts,  the  l^islature  introduced  in  this  place 
Be?eral  important  amendments  in  the  law  of  arbitration 
generaUy.  Power  was  given  to  the  courts  to  stay  proceed- 
iDgs,  whenever  a  person,  having  agreed  that  any  then  ez- 
isdng  or  fntore  difierences  should  be  referred,  nevertheless 
eommenced  an  action  in  respect  of  the  matters  which  were 
to  form  the  subject  of  arbitration :  if  one  of  the  parties  failed 
to  appoint  an  arbitator  or  an  umpire,  the  other  was  enabled 
to  do  so ;  if  arbitrators  or  umpires  refiised  to  act,  others 
might  be  appointed ;  the  power;^  of  arbitrators  and  umpires 
were  enlarged  ;  and  better  provision  was  made  for  enforciog 
their  awards. 

Pleadings. 

If  the  parties  cannot  agree  on  an  issue  or  a  special  case, 
and  the  differences  are  not  made  the  subject  of  a  reference, 
there  remains  but  one  method  of  ascertaining  the  matters 
re«ily  m  controversy  between  them,  so  that  all  discussion 
«nd  inquiry  may  be  avoided  on  those  which  are  not.  To 
•CGompUsh  this  object,  the  plaintiff  first  states  the  facts  con- 
stituting his  cause  of  action;  the  defendant,  in  answering, 
is  compelled  either  to  deny  the  fscts  alleged  by  the  plaintiff, 
technically  to  traverse, — or,  confessing  them,  to  avoid  their 
effect  by  asserting  fresh  facts,  that  is  to  say,  to  plead  in 
tonfeuion  and  avoidance;  or,  still  admitting  the  facts 
iQeged  by  the  plaintiff,  to  deny  the  legal  effect  contended 
ftr  by  him, — in  other  words,  to  demur.  The  plaintiff,  if  the 
i^dant  asserts  fresh  facts,  replies  according  to  the  same 
mle.    So,  if  necessary,  the  defendant  rejoins;  and  thus  the 
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parties  proceed,  till  some  fact  is  asserted  on  the  one  side  and 
denied  on  the  other,  or  some  proposition  of  law  is  affirmed 
on  the  one  side  and  denied  on  the  other  ;  the  questions  thas 
raised  being  issues  either  of  fact  or  of  law;  each,  from  its 
very  nature,  being  kept  quite  distinct  in  the  process  of  eli- 
mination ;  and  each  also  from  its  very  nature  beiug  referred 
to  the  proper  tribunal  for  its  determination. 

On  this  system  of  pleading^  as  ancient  as  the  law  of 
England,  and  so  simple  and  sound  in  principle,  numerous 
defects  and  abuses  had  nevertheless  been  engrailed,  which, 
in  the  opinion  of  many,  went  far  to  destroy  its  utility. 
What  these  were  it  would  be  out  of  place  to  enumerate 
here,  as  they  have  been  effectually  swept  away  by  the  sta- 
tute of  1852,  and  are  now  only  remembered  as  things  of  the 
past. 

Equitable  Defences. 

But  while  that  statute  carefully  preserved  all  that  was 
valuable  in  our  system  of  pleading,  it  did  not  attempt  to 
deal  in  any  way  with  those  cases  in  which  courts  of  la\^ 
and  courts  of  equity  applied  different  rules  of  right  and 
wrong  to  the  same  subject-matter ;  the  most  glaring  instance 
of  which  occurred  when  a  court  of  law  was  obliged  to  hold 
untenable  a  defence  which  a  court  of  equity  considered 
valid;  the  former  being  obliged  to  give  a  judgment  in  fa- 
vour of  a  party,  which  the  latter  immediately  restrained 
him  from  enforcing.  To  these  cases  the  Conmiissioners 
drew  attention  in  their  second  Report,  recommending  that 
the  common  law  courts  should  be  empowered  to  receive 
equitable  defences  by  way  of  plea  in  every  case  in  which 
the  party  pleading  them  would  be  entitled  to  relief  in 
equity ;  and  that,  in  cases  where  such  relief  in  a  court  of 
equity  would  be  conditional  or  discretionary,  the  courts  of 
law  should  have  power  to  give,  in  a  summary  way,  the  same 
relief  against  actions  pending  therein  as  might  be  obtained 
by  resorting  to  Chancery,  The  legislature  has  not,  however, 
seen  fit  as  yet  to  intrust  the  judges  of  the  courts  of  law 
with  the  jurisdiction  that  is  alone  requisite  to  enable  them 
to  do  complete  justice  to  their  suitors,  and  to  save  them  the 
wholly  unnecessary  and  wasteful  expense  of  resorting  to 
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tiie  Coorts  of  Cbanceiy  for  that  relief  which  the  judges 
and  officers  of  the  Coarts  of  Common  Law  are  fbllj  as  com- 
petent to  affin^ ;  but  bj  the  statute  of  1854  an  extensive 
equitable  jurisdiction  was  nevertheless  intrusted  to  them ; 
die  defendant  (or  plaintiff  in  replevin)  being  enabled,  in  bxlj 
ease  in  which  he  would  be  entitled  to  relief  against  a  judg- 
iD6Qt  on  equitable  grounds,  to  plead  the  facts  which  entitle 
him  to  such  relief  bj  way  of  defence,  and  the  plaintiff  being 
in  like  manner  enabled  to  replj  the  facts  which  would  in 
equity  avoid  the  plea. 

Injunction. 

Another  branch  of  equitable  jurisdiction  which  has  been 
doled  out  to  the  Courts  of  Common  Law,  and  which  it  may 
be  useful  to  mention  in  this  place,  relates  to  the  issue  of 
write  of  injunction. 

Id  Uieir  second  Report,  the  Commissioners  pointed  out 
that  the  ordinary  scope  of  the  remedy  afforded  by  courts  of 
law  is  to  give  compensation  or  redress  for  injuries  which 
have  beoi  actually  sustained.  These  courts  in  general  afford 
DO  oieans  for  preventing  their  conmiission.  The  courts  of 
eqoitj,  on  the  other  hand,  by  way  of  injunction,  extend 
their  |»t>tection  not  only  to  equitable  rights,  but  to  those  also 
for  the  actual  violation  of  which  damages  may  be  recovered 
at  law.  They  interfere,  in  short,  in  every  case  in  which, 
if  the  defendant  were  suffered  to  proceed  in  the  commission 
of  the  injury,  there  would  be  no  adequate  remedy  at  law. 

There  cao  be  no  good  reason  why  courts  of  law  should 
Dot  restrain  violations  of  legal  rights  in  the  cases  in  which 
ao  injunction  might  issue  for  that  purpose  from  a  court  of 
equity.  And  it  is  accordingly  suggested  in  the  Report, 
that  a  party  injured  should  not  only  be  entitled  to  maintain 
aa  action,  bat  that  he  should  be  permitted  to  claim  the  pro- 
hibidon  of  a  wrongful  act  commenced  or  threatened,  either 
Beparately  or  together  with  a  claim  for  damage,  for  any 
iojiiry  he  may  have  already  sustained. 

Paiiiament  withheld  from  the  Courts  of  Law  the  powers 
with  which  it  was  recommended  they  should  be  intrusted. 
The  Procedure  Act  of  1854  only  enables  a  plaintiff  in  all 
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cases  of  breach  of  contract  or  other  injury,  where  he  is 
entitled  to  maintain  and  has  brought  an  action,  to  claim  an 
injunction  against  the  repetition  or  continuance  of  such 
breach  of  contract  or  other  injury,  or  the  committal  of  any 
breach  of  contract  or  other  injury  of  a  like  kind,  arising  out 
of  the  same  contract,  or  relating  to  the  same  property  or 
right. 

"  It  is  necessary  therefore,  as  the  law  at  present  stands, 
"  to  wait  until  a  wrongful  act  has  actually  been  commenced, 
*'  so  that  an  action  for  damages  may  be  maintained,  before 
"  application  can  be  made  for  an  injunction  to  a  Court  of 
''  Common  Law,  whereas  the  danger  of  such  an  injury  is 
**  enough  to  found  the  jurisdiction  of  the  Court  of  Chanceiy. 
*'  This  seems  unreasonable,  when  it  is  considered  that  the 
"  right  threatened  to  be  violated  exists  at  the  Common  Law, 
"  and  that,  in  case  of  actual  injury,  redress  is  given  in  a 
"  Common  Law  Court,  and  not  in  the  Court  of  Chancery, 
"  and  that,  after  the  wrong  has  actually  commenced,  an  in- 
'' junction  may  be  obtained  in  a  Common  Law  Court  against 
*'  its  repetition  or  continuance,  or  the  committal  of  an  injury 
*'  of  a  like  kind ;  and  yet  that,  in  case  of  threatened  and 
*'  impending  injury  to  a  similar  right,  it  is  necessary  to 
"  resort  to  the  Court  of  Chancery."     (  Third  Report,  p.  1.) 
The  legislature  has  not  acted  upon  this  unanswerable  reason- 
ing.*  It  has,  however,  on  the  other  hand,  enabled  the  Courts 
of  Equity  to  award  damages,  and  to  assess  them  by  a  jury! 
(21  &  22  Vict.  c.  27.)    Parliament  has  thus,  in  cases  origi- 
nally of  legal  cognizance,  granted  to  the  Court  of  Chancery 
what  it  has  refused  to  the  Courts  of  Law,  namely,  that 
power  which  every  court  ought  to  possess  within  itself,  of 
administering  complete  justice  within  its  jurisdiction. 

The  writ  of  injunction  is  to  be  claimed  by  indorsement  on 
the  writ,  and  again  in  the  declaration ;  but  it  may  be  applied 
for  at  any  time  after  writ  ex  parte,  and  granted  or  declined 
upon  such  terms  as  may  seem  reasonable  and  just. 

*  See  also  the  masterly  memorial  of  the  Common  Law  Commissioners 
(Cockbum,  C.  J.,  Martin,  B.,  and  Bramwell,  B.)  addressed  to  the  Lord 
Chancellor  in  answer  to  some  curious  observations  officiously  made  upon 
their  8rd  Report  by  the  Vice-Chancellors. 
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Before  leaving  the  subject  of  pleading,  it  may  be  observed 
ihx  the  defendant  in  an  action  on  a  bond  or  in  detinue,  and 
ik  pltintiff  in  replevin  (in  answer  to  an  avowry),  are  by  the 
ititute  of  1860  enabled  to  pay  money  into  court,  the  advan- 
tages of  which  coarse  will  be  explained  under  the  sections 
which  confer  this  privilege. 

The  Biixs  op  Exchange  Act,  1855. 
The  amendments  introduced  into  our  system  of  pleading 
hythe  Common  Law  Procedure  Act  of  1852  did  nothing  to 
ptTcnt  frivolous  or  vexatious  defences  being  set-up  and 
persisted  m  against  a  just  claim  merely  for  the  sake  of  delay. 
Every  defendant  might,  and  in  most  cases  may  still,  enter 
an  appearance  in  any  action  against  him,  and  plead  non- 
Kability,  tims  compelling  the  plaintiff  to  proceed  in  the  ordi- 
Mry  coarse  to  trial,  verdict,  judgment  and  execution.  The 
extent  to  which  this  system  of  false  pleading  was  carried 
in  the  case  of  Bills  of  Exchange  and  Promissory  Notes  led 
to  complaints  by  the  class  of  persons  who  are  ordinarily 
Wders  of  bills,  and  who  loudly  contended  that  they  ought 
to  be  constituted  a  privileged  class  of  creditors,  and  were  so 
*«nn»te  as  to  get  their  claim  admitted.  "  The  Bills  of 
Exchange  Act,  1855"  (known  as  SirH.  S.  KeaHng's  Act), 
VM  accordmgly  passed ;  and  its  chief  feature  is,  that  the 
Pendant,  in  an  action  brought  under  that  statute,  which  is 
WBunenced  by  a  writ  in  a  form  peculiar  to  itself,  must 
<*tam  the  leave  of  a  judge  to  appear  before  he  can  be 
allowed  to  do  so.  This  leave  he  can  only  obtain  by  paying 
tbe  amount  claimed  into  court,  or  by  setting  out  the  nature 
of  his  defence  in  an  affidavit,  so  that  the  judge  may  form  an 
<^mion  not  only  as  to  its  validity  in  point  of  law,  but  also 
» to  its  h(ma  fides  in  point  of  fact.  Where  leave  is  refused 
tk«e  CMi  be  no  pleading,  and  judgment  follows  as  in  the 
^^  of  default  of  appearance. 

JonfDER  OP  Actions. 
Connected  with  the  subject  of  pleading,  one  other  amend- 
■«rt  effected  by  the  statute  of  1852  may  be  mentioned,  that 
^^^»&^  to  the  joinder  of  different  causes  of  action. 
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The  forms  of  action  hitherto  in  general  use,  and  still  re- 
cognized under  the  provisions  of  various  acts  of  parliament, 
especially  the  Statutes  of  Limitations,  are,  ^Assumpsit, 
Debt,  Covenant,  Detinue,  Trespass,  and  Case. 

It  was  a  strict  rule  of  law  that  no  two  of  these  forms 
should  be  joined  in  one  action  (except  that  debt  might  be 
joined  with  detinue,  and  case  with  trover),  so  that  a  claim 
against  a  tenant  for  breach  of  a  covenant  to  repair  in  a  lease 
under  seal,  and  a  further  claim  against  him  for  non-repair  of 
another  house  let  by  agreement  not  under  seal,  must  have 
formed  the  subject  of  two  actions,  one  of  covenant  and  the 
other  of  assumpsit.  Illustrations  of  the  operation  of  the 
rule  might  easily  be  multiplied. 

It  was  unreasonable  that  a  plaintiff  should  be  compelled 
to  bring  two  actions,  when  the  different  causes  of  complaint 
might,  without  inconvenience,  be  combined  in  one  proceed- 
ing, as  when  he  had  one  claim  on  a  bond  and  another  on  a  bill 
of  exchange,  or  sought  redress  for  slander  and  assault  against 
the  same  person.  The  rule  was  therefore  altered  in  1862, 
and,  except  in  real  actions,  and  actions  begun  by  writ  of 
summons  issued  under  the  Bills  of  Exchange  Act,  a  plain- 
tiff may  now  join  in  one  and  the  same  action  all  his  causes 
of  complaint.  To  prevent  any  inconvenience  which,  in  par- 
ticular cases,  might  ensue  from  a  joint  trial  of  several  causes 
of  action,  the  court  has  power  to  prevent  the  trial  of  dif- 
ferent causes  of  action  together,  if  such  trial  would  be  in- 
expedient ;  and  in  such  cases  to  direct  separate  trials.  Re- 
plevin and  ejectment,  however,  cannot  be  joined  together, 
nor  with  any  other  form  of  action. 

Jury  Pbocess. 

Having  provided  one  uniform  process  for  commencing 
personal  actions,  and  having  restored  our  system  of  pleading 
to  its  ancient  simplicity,  the  statute  of  1852,  upon  which,  it 
may  be  observed  in  passing,  all  succeeding  improvements  are 
to  be  grafted,  next  dealt  with  the  procedure  of  the  courts 
preliminary  to  trial.  It  abolished  some  needless  formalities 
connected  with  the  entry  of  causes  for  trial,  substituted  for 
writs  of  distringas  and  habeas  corpora  juratorum  a  simple 
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preoept  directiDg  the  attendance  of  the  jury;  and  proyided 
an  inexpensive  method  of  obtaining  a  special  jury,  by  notice 
to  the  sheriff.  None  of  these  amendments  call  for  anj 
^>ecial  remark.  We  come,  therefore,  at  once  to  the  im- 
portant alterations  introduced  by  the  statate  of  1864,  with 
reference  to  the  trial  of  causes  generally. 

Trial. 

In  their  Second  Report,  the  Commissioners  expressed 
their  opinion,  that,  in  a  large  class  of  cases,  the  intervention 
oi  a  jury,  from  its  inability  to  deal  effectively  with  them, 
was  unnecessary,  and,  in  other  cases,  mischievous.  Under 
the  first  head  may  be  classed  those  cases,  in  which  the  ques- 
tion turns  on  the  legal  effect  of  evidence  or  of  undisputetl 
fiicts,  and  in  which  the  verdict  of  the  jury  necessarily  de- 
pends on  the  direction  of  the  judge.  Within  the  second 
category  falls  those  cases  which,  when  brought  before  the 
jury,  it  is  found  necessary  to  submit  to  arbitration;  and 
these,  as  we  have  already  seen,  the  statute  of  1854  enables 
the  judges  to  refer,  on  the  application  of  either  party,  at  any 
time  after  the  issue  of  the  writ. 

With  regard  to  tiiat  class  of  cases,  in  which  the  jury  may 
tdvantageoQsly  be  dispensed  with,  the  Commissioners  very 
prqierly  hesitated  to  recommend  that  trial  by  jury  should 
be  superseded,  except  in  cases  of  mere  account,  unless  the 
parties  themselves  preferred  that  their  cause  should  be  tried 
by  a  judge  alone;  and  the  legislature  has  adopted  this  sug- 
gestion* 

Trial  by  a  Judos  without  a  Jury. 

Trial  by  jury,  accordingly,  continues  to  be  the  rule ;  but 
the  jury  may  in  some  cases  be  dispensed  with  by  the  partiet;, 
who  may  leave  the  decision  of  any  issue  of  fact  to  the  court, 
or  to  a  judge,  provided  the  court  or  a  judge,  in  their  or  his 
discretion,  think  fit  to  allow  them  to  do  so.  If  allowed, 
the  issues  of  fact  may  then  be  tried  and  determined,  and 
damages  assessed  where  necessary,  by  any  judge  who  might 
otherwise  have  presided  at  the  trial  thereof  by  a  jury.  The 
proceedings  upon  and  after  the  trial  are  the  same  as  in  the 
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case  of  a  trial  by  jury ;  the  verdict  of  the  judge  being  of 
the  same  effect  as  the  Terdict  of  a  jury,  but  differiog  ftom  it 
in  one  respect,  viz.,  that  it  cannot  be  questioned  on  the 
ground  of  being  against  the  weight  of  the  evidence. 

The  first  innovation,  therefore,  is  the  substitution  which 
is  now  permitted,  of  a  trial  by  Ajudge^  instead  of  a  trial  by 
juri/.  The  second  relates  to  the  proceedings  at  the  trial 
itself. 

Speeches  of  Counsel. 

Formerly,  on  the  trial  of  issues  of  fact,  the  party  on  whom 
lay  the  burden  of  making  out  the  affirmative,  stated  the  case 
to  the  jury,  and  then  adduced  evidence  in  support  of  it. 
The  opposite  party  next  addressed  the  jury ;  and  then  called 
his  evidence,  if  he  had  any ;  in  which  case  the  counsel  for 
the  party  who  commenced  had  the  right  of  replying  gene- 
rally on  the  whole  case.  The  party  who  began  had  thus 
the  first  word,  and,  if  any  evidence  was  called  by  the  other 
side,  he  had  also  the  last.  Now  it  often  happens,  that  evi- 
dence does  not  turn  out  as  previously  anticipated ;  new  &cts 
come  out,  or  really  unexceptionable  witnesses  are  damaged 
in  cross-examination.  The  case  may  be  not  less  good,  the 
witnesses  not  less  entitled  to  credit,  if  an  opportunity  be 
afforded  for  explanation ;  but  until  the  practice  in  this  re- 
spect was  altered,  no  summing  up  of  evidence  was  allowed  ; 
and  as  the  Commissioners  pointed  out  (Second  Reporty  p.  9), 
'*  after  the  case  of  the  party  who  began  was  closed,  the 
^'  party  who  came  second  might,  without  calling  witnesses 
"  who  could  afford  further  information,  rely  upon  the  adroit - 
**  ness  of  his  counsel,  and  take,  unchecked  by  the  fear  of  a 
**  reply,  advantage  of  every  discrepancy  between  the  state- 
*'ment  and  the  proof,  of  every  ground  for  assailing  the 
^'  character  and  veracity  of  the  witnesses,  and  frequently 
<<  produced  an  impression  inconsistent  with  the  justice  of 
^'  the  case,  and  which  the  observations  of  the  judge  did  not 
"always  succeed  in  removing."  The  inconvenience  imd 
injustice  of  this  system  had  long  been  felt  and  complained 
of,  and  becoming,  if  possible,  more  grievous,  when  the 
parties  to  a  suit  became  competent  witnesses,  the  practice 
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w»s  at  last  altered  by  the  statute  of  1854,  which  permits 
the  partj  who  begins,  in  the  event  of  his  opponent  not 
umooncing  at  the  close  of  the  case  of  the  party  who  begins, 
his  intention  to  adduce  evidence,  to  address  the  jury  a 
second  time  for  the  purpose  of  summing  up  his  evidence. 
The  other  party  is  in  like  manner  allowed  to  open  his  case, 
and  to  sum  up  his  evidence  (if  any) ;  the  right  of  replying 
being  the  same  as  formerly. 

Adjournment  of  Tbial. 

Hie  third  alteration  in  the  practice  at  Nisi  Prius,  intro- 
duced by  the  statute  of  1854,  is  the  removal  of  one  great 
disadvantage  that  was  previously  attendant  on  a  trial  by 
jury ;  viz.,  the  necessity  of  proceeding  continuously  with  it 
till  a  verdict  was  given,  although  circumstances  occurred 
which  rendered  an  adjournment  desirable.  A  party  may 
be  taken  by  surprise  by  his  opponent's  case,  or  a  witness  or 
a  document  may  quite  unexpectedly  become  necessary,  and 
not  be  forthcoming.  In  such  a  case  he  was  formerly  obliged 
to  submit  to  a  nonsuit,  or  a  verdict  against  him,  as  the  case 
mi^t  be,  although  a  new  trial  would  afterwards  be  granted 
aknost  as  a  matter  of  course ;  and  thus  unnecessary  expense 
aod  delay  was  often  incurred,  when  an  adjournment  for  a 
few  hours'  time  would  have  enabled  the  deficient  matter  to 
be  supplied.  This  has  been  remedied,  the  judge  having 
now  power  at  the  trial  of  any  cause  to  order,  when  he  may 
deem  it  right  for  the  purposes  of  justice,  an  adjournment 
for  such  time,  and  subject  to  such  terms  and  conditions  as  to 
costs  and  otherwise,  as  he  may  think  fit. 

EVTOENCE. 

Closely  connected  with  the  subject  of  trial,  is  that  of 
evidence;  and  as  the  enactments  of  the  Common  Law  Pro- 
cedure Act  of  1854,  effect  most  important  alterations  in  the  • 
rales  relating  to  the  examination  of  vdtnesses,  and  extend, 
by  the  express  provision  of  the  statute,  to  every  court  of 
eml  judicature  in  England^  they  are  very  fully  discussed 
in  the  notes  appended  to  the  statute  itself. 
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Discovert. 

A  similar  method  of  examination  is  pursued  with  refer- 
ence to  the  auxiliary  power  to  compel  discovery,  in  aid  of 
an  action  or  defence  at  law ;  which,  until  1854,  was  only  to 
be  had  by  the  tedious  and  costly  process  of  a  bill  in  Chan- 
cery ;  but  since  the  Procedure  Act  of  that  year  has  been 
promptly  and  inexpensively  obtained  at  Judges'  Chambers. 


Proceedings  after  Trial. 

The  jury  are  bound,  on  a  question  compounded  of  law  and 
fact,  to  take  the  law  from  the  judge ;  but  if  unable  to  come 
to  a  satisfactory  conclusion,  they  may  find  the  facts  in  a 
special  verdict^  leaving  the  application  of  the  law  to  be 
made  by  the  court.  Upon  the  judgment  of  the  court  on  a 
special  verdict,  error  could  always  be  brought,  because  the 
error  appeared  upon  the  record. 

Another  course  which  was  sometimes  resorted  to  when 
the  facts  were  agreed  upon,  was  to  allow  a  verdict  to  be 
found  for  the  plaintiff,  subject  to  a  special  case,  a  mode  of 
proceeding  found  so  convenient  in  practice  that  the  3  &  4 
Will.  4,  c.  42,  s.  25,  enabled  the  parties  to  state  a  special 
case  immediately  after  issue  joined,  and  the  Procedure  Act 
of  1852,  after  writ  issued.  Until  the  statute  of  1854,  how- 
ever, the  judgment  of  the  court  on  a  special  case,  unlike 
the  judgment  on  a  special  verdict,  could  not  be  taken  to  a 
Court  of  Error,  because  no  error  appeared  on  the  record  ; 
and  this,  notwithstanding  it  was  only  in  disputes  of  some 
moment,  and  upon  questions  of  legal  difficulty,  that  a  special 
case  was  ever  resorted  to.  A  special  case  is  now  on  the 
same  footing  as  a  special  verdict,  except  where  the  parties 
agree  to  be  bound  by  the  decision  of  the  court,  and  special 
verdicts  with  their  technical  difficulties  are  happily  becom- 
I  ing  obsolete. 

The  facts  of  the  case  being  ascertained,  the  judge  fre- 
quently directs  a  nonsuit  or  a  verdict ;  and,  with  a  view  of 
avoiding  a  new  trial,  reserves  leave  to  the  party  against 
whom  he  has  ruled,  to  move  the  court  to  set  aside  the  non- 
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soit  Of  the  verdict,  as  the  case  may  be,  and  to  enter  a  yer- 
diet  or  nonsait  in  his  favour. 

In  the  event  of  the   improper  rejection  or  admission  of 
eridence,  or  of  erroneous  direction  in  point  of  law,  the  party 
vhoee  evidence  is  rejected,  or  who  objects  to  the  admission 
of  the  evidence  received  by  the  judge,  or  to  his  direction  in 
pout  of  law,  may  either  tender  a  bill  of  exceptions  at  the 
trial,  or  afterwards  apply  for  a  new  triaL     One  difference 
between  the  proceeding  by  a  bill  of  exceptions,  and  that  by 
a  motion  for  a  nevr  trial,  is,  that,  upon  a  bill  of  exceptions, 
the  appeal  is  at  once  to  the  Conrt  of  Error,  the  court  ont  of 
which  the  record  issued  being  entirely  passed  over ;  while 
on  a  motion  for  a  new  trial,  the  application  is  to  the  court 
of  original  jurisdiction.     But,  as  in  the  latter  case,  as  well 
13  in  that  of  a  special  case  already  referred  to,  no  error  ap- 
pears on  the  record,  ^e  decision  of  the  court  on  a  motion  to 
€nter  a  verdict  or  nonsuit,  or  for  a  new  trial,  was  formerly 
fiml;  and  &us,  although  the  most  important  and  difficult 
questions  of  law  are  frequently  raised  upon  such  motions, 
the  result  was,  that,  if  the  court  erroneously  upheld  the 
ruling  of  the  judge  at  the  trial,  the  losing  party  was  with- 
out redress.     This  has  also  been  remedied  by  the  statute  of 
1854 ;  and  now  when  leave  has  been  reserved  to  move  to 
eater  a  verdict  or  nonsuit,  and  the  rule  to  show  cause  is  re- 
fused, or  if  granted  is  then  discharged  or  made  absolute,  the 
pirty  decided  against  may  appeal ;  and  in  like  manner,  on  a 
motion  for  a  new  trial,  the  unsuccessful  party  may  appeal, 
provided  any  one  of  the  judges  dissent  from  the  rule  being 
refused,  or,  when  granted,  being  discharged  or  made  abso- 
lute, as  the  case  may  be,  or,  provided  the  court  in  its  discre- 
tion think  fit  that  an  appeal  should  be  allowed. 

Bills  of  Exception  are  in  consequence  now  but  seldom 
resorted  to. 
On  the  verdict  or  nonsuit,  sooner  or  later  follows  the 

Judgment ; 

but,  except  in  providing  that,  in  all  actions  for  debts  or 
Hqoidated  demands,  the  judgment  should  be  final  in  the  fii'st 
iittteiiee,  and  not  interlocutory ;  and  that  where  the  plaintifT 
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recoTers  a  Bum  of  money,  the  amount  shall  be  awarded  to 
him  without  any  distinctions  as  to  the  sum  recovered  being 
a  debt  or  damages :  the  statute  of  1852  made  no  alterations 
of  any  importance  in  the  practice  of  the  courts. 

It  abolished  however  the  rule  to  compute ;  and,  in  cases 
where  damages  are  substantially  a  matter  of  calculation, 
authorized,  in  lieu  of  a  writ  of  inquiry,  a  reference  to  the 
master  to  assess  them. 

The  statute,  however,  greatly  improved  the  procedure  for 
the 

Revival  op  Judgiients. 

Formerly,  when  a  writ  of  execution  was  not  issued  within 
a  year  and  a  day  after  judgment,  the  judgment  was  pre- 
sumed to  be  satisfied,  and  it  became  necessary  to  revive  it 
by  writ  of  scire  facias^  which  was  directed  to  the  sheriff  of 
the  county  in  which  the  venue  of  the  action  had  been  laid, 
and  by  him  served  on  the  defendant  If  the  defendant 
appeared,  proceedings  took  place,  to  determine  whether  or 
not  he  remained  liable;  if  he  did  not  appear,  judgment 
might  be  signed.  A  similar  proceeding  was  resorted  to, 
where,  between  judgment  and  execution,  there  had  been  a 
change,  by  death  or  otherwise,  of  the  parties  by  or  against 
whom  execution  was  to  be  issued. 

This  was  a  tedious  form,  in  cases  where  the  fact  to  be 
established  was  of  so  simple  a  character  that  it  might  be 
decided  without  the  expense  and  delay  of  a  regular  action. 
In  scire  facias,  too,  the  writ  was  directed  to  the  sheri£^  and 
not  to  the  party  whose  appearance  was  required,  and  was 
tested  and  returnable  in  term ;  so  that  if  a  judgment  creditor 
died  on  the  16th  of  June,  his  representative  was  unable  to 
compel  the  judgment  debtor  to  answer  a  scire  facias  before 
November  following,  although  the  only  fact  to  be  established, 
to  entitle  the  representative  to  execution,  was  the  probate 
of  the  will,  or  letters  of  administration  of  the  effects  of  the 
deceased,  documents  which  prove  themselves  by  mere  pro- 
duction in  any  court.  A  simple  method  of  proceeding  was 
accordingly  provided ;  and,  by  analogy  to  the  Statute  of 
Limitations,  six  years  was  made  the  period  within  which 
execution   may  issue  upon  a  judgment  without  revival. 
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When  reviTal  is  necessaoy,  the  party  alleging  himself  to  be 
oitided  to  execution,  may  either  sue  out  a  '^writ  of  re- 
Tiycr,"  or  applj  for  leave  to  enter  a  suggestion  upon  the 
roll,  and  to  issue  execution  thereupon.  If  the  suggestion  is 
allowed,  execution  mtcy  issue;  otherwise  the  party  must 
pn>ce«d  by  writ  of  reviTor,  or  action  upon  the  judgment. 

If  he  proceeds  by  writ,  it  is  to  be  directed  to  the  party, 
and  he  is  called  upon  to  show  cause  why  execution  should 
sot  be  awarded  against  him ;  it  is  to  be  tested  on  the  day 
of  its  issuing,  may  be  served  in  any  county,  and  may  be 
otherwise  proceeded  upon  as  a  writ  of  summons  in  an  ordi- 
nary action. 

Abatement  of  Actions. 

The  proceedings  by  writ  of  revivor  are  applicable  to  those 
casee^  in  which,  by  reason  either  of  lapse  of  time,  or  of  a 
change  by  death  or  otberwise,  of  the  parties  entitled  or 
liable  to  execution,  it  becomes  necessary  to  revive  a  judg- 
ment. 

The  statute  of  1862  also  provided  for  those  cases  in  which 
writs  would  otherwise  abate,  by  the  death,  marriage,  or 
bankroptcy  of  one  of  the  parties  to  the  action.  It  gave  to 
a  surviving  plaintiff,  or  to  the  representative  of  a  deceased 
plaintiff  a  short  and  simple  mode  of  continuing  the  action, 
by  entering  on  the  record  a  suggestion  of  the  death,  leaving 
the  truth  thereof,  if  disputed,  to  be  determined  at  the  trial ; 
and  it  gave  to  all  plaintiffs  an  equally  simple  mode  of  having 
the  legal  representative  of  a  deceased  defendant  put  exactly 
in  the  place  of  the  deceased,  in  the  action. 

By  some  omission,  no  means  were  afforded  to  a  surviving 
defendant,  or  to  the  representative  of  a  sole  defendant  who 
had  died,  of  compelling  the  plaintiff  in  an  action  to  proceed 
therein,  so  as  to  bring  the  proceedings  to  a  close.  This  was 
supplied  by  ^e  statute  of  1864,  which  enables  the  person 
against  whcHn  the  action  may  be  continued,  to  call  upon  the 
plaintiff  or  the  person  entitled  to  proceed  in  his  room,  to 
go  on  with  the  action ;  otherwise  the  defendant,  or  person 
against  whom  the  action  may  be  continued,  is  entitled  to 
enter  a  suggestion  of  the  default,  and  to  have  judgment  for 
tike  costs  of  the  action,  and  of  the  suggestion,  against  the 
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plaintiff  or  person  entitled  to  proceed  in  his  room,  as  the 
case  may  be. 

The  statute  of  1852  did  not  attempt  to  deal  with  the 
great  question  of 

Costs  ; 

which  have  formed  the  subject  of  one  unbroken  series  of 
enactments  from  the  Statute  of  Gloucester,  passed  in  the 
reign  of  £dward  the  First,  down  to  the  Common  Law  Pro- 
cedure Act  of  I860.  The  statute  of  1852  enabled  the 
successful  parties,  in  every  case  of  execution,  to  levy  the 
costs  thereof  over  and  above  the  sum  for  which  the  writ  is 
issued.  The  act  of  1860  extends  this  principle  to  the  writs 
of  mandamus  and  injunction,  which  were  first  granted  by 
the  statute  of  1854. 

The  legislation  relating  to  this  fertile  object  of  contention 
was  so  complex  and  confused  thirty  years  ago,  that  the 
then  Common  Law  Commissioners  recommended  that  this 
branch  of  the  law  should  be  rendered  intelligible,  by  being 
consolidated  and  comprised  within  a  single  act  of  parlia- 
ment. This  not  having  yet  been  accomplished,  the  Com- 
missioners of  the  present  day  repeat  the  suggestion  of  their 
predecessors.*  But  the  legislature  has  not  seen  fit  to  adopt 
the  more  important  of  the  recommendations  of  the  Commis- 
sioners upon  this  subject,  and  merely  a  slight  alteration  was 
effected  in  the  law  of  costs  by  the  statute  of  1860.  The 
provisions  of  that  act,  however,  have  recently  made  way  for 
the  more  sweeping  change  introduced  by  the  County  Courts 
Act,  1867,  s.  5  {post,  p.  323) ;  this  last  section  deprives  all 
plaintiffs  of  costs  who  do  not  recover  more  than  twenty 
pounds  in  an  action  of  contract,  or  ten  pounds  in  one  of 
tort,  or  who  do  not  obtain  a  judge's  certificate  for  costs. 


It  may  seem  desirable  before  touching  the  subjects  of 
"  Error"  and  "  Execution,"  to  refer  briefly  to  the  enactments 
of  the  statute  of  1860  with  reference  to 

*  See  page  828,  pott. 
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Ejectment.* 

The  Common  Law  Procedure  Act,  1852,  abolished  the 
ancient  action  of  trespass  and  ejectment,  in  which  John  Doe 
eomplained  of  the  doings  of  Richard  Roe,  and  it  supplied  in 
its  place  a  new  and  more  simple  mode  of  trying  the  title  to 
real  ^tate.  It  provided,  however,  that  the  effect  of  a  judg- 
ment in  the  new  action  should  be  the  same  as  the  effect  of  a 
judgment  in  the  old.  If  John  Doe  was  nonsuited,  or  there 
was  a  verdict  for  the  defendant,  the  effect  was  either  that 
Doe  did  not  follow  out  his  then  action,  or  that  the  defend- 
ant bad  not  been  guilty  of  the  particular  trespass  alleged  to 
have  been  committed  on  Doe.  In  consequence  Doe  might 
immediately  bring  another  action  of  trespass  and  ejectment, 
camplaxning  apparently  of  another  assault  and  ejectment, 
but,  in  reality,  to  try  the  very  same  title.  The  courts,  how- 
ever, interfered,  and  as  a  matter  of  course  stayed  the  pro- 
ceedings in  the  second  action  until  the  costs  incurred  in  the 
former  had  been  paid.  As  the  effect  of  a  judgment,  in  the 
new  action  of  ejectment,  is  the  same  as  that  in  the  former 
action,  a  second  action  may  still  be  brought  in  the  same  way 
as  before.  But  the  courts  in  pursuance  of  a  recommenda- 
tioQ  in  the  Second  Report,  are  expressly  enabled  by  the 
statute  of  1854  to  order  the  plaintiff  to  give  the  defendant 
security  for  the  payment  of  his  costs  in  any  such  second 
aetioQ,  and  that  all  further  proceedings  in  the  cause  be 
stayed  until  such  security  be  given. 

The  statute  of  1860  also  contains  some  very  important 
provisions  with  reference  to  ejectment  upon  forfeitures,  the 
eSeet  of  which  will  be  better  considered  in  the  notes  to  its 
different  sections.     It  may  therefore  be  sufficient  to  add  here 


*  The  proceedingt  in  the  old  action  of  ejectment  have  long  furnished 
a  butt  far  the  small  wit  of  laymen,  and  of  ill-instructed  lawyers }  but  to 
tbos€  who  have  studied  the  history  of  our  Common  Law,  and  have 
watched  its  development  step  by  step  with  the  necessities  of  the  great 
people  whose  liberties  it  has  fostered  and  guarded,  the  sweeping  away  of 
aacient  landmatks  and  evidences — not  mere  corruptions  or  abuses^is 
■ot  a  source  of  ooaUoyed  gra^cation. 
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that  the  jurisdiction  first  conferred  on  the  Superior  Courts 
of  Common  Law  bj  4  Geo.  2,  c.  28,  enabling  them  to  relieve 
against  forfeitures,  has  now  been  extended  to  everj  case  of 
ejectment  for  a  forfeiture  brought  for  non-payment  of  rent^ 
or  for  breach  of  a  covenant  to  insure.  This  jurisdiction  is 
to  be  exercised  in  all  respects,  as  to  payment  of  rent,  coBts, 
and  otherwise,  as  in  the  Court  of  Chancery,  which  has 
hitherto  had  an  almost  exclusive  right  to  relieve.  The  relief 
may  be  given  in  the  first  instance  by  a  judge,  but  his  order 
is  liable  to  be  discharged,  varied,  or  set  aside  by  the  court, 
and  the  judgment  of  the  court  itself  is  in  this  case  subject 
to  appeal,  like  any  other  judgment  within  its  ordinary 
jurisdiction. 

Proceedings  in  Error 

are  now  regulated  by  the  Procedure  Act  of  1862.  By 
that  statute,  the  Writ  of  Error,  which  issued  out  of  Chancery, 
and  was  practically  the  conmiencement  of  a  new  suit,  is 
abolished,  and  *'  error"  made  a  step  in  the  cause.  It  must 
now  be  brought  within  six  and  not  twenty  years  as  formerly  ; 
and  is  brought  by  simply  delivering  a  memorandum  of  error 
to  the  master,  and  a  copy  of  his  note  acknowledging  the 
receipt  to  the  defendant  in  error,  a  simple  suggestion  of 
error  being  next  put  upon  the  roll,  which  is  afterwards 
carried  into  the  Court  of  Error  by  the  master.  The  statute 
enlarges  the  powers  of  the  Court  of  Error,  so  as  to  get 
rid  of  some  defects  which  formerly  affected  their  proce- 
dure, and  provides  against  the  abatement  of  the  action  by 
enabling  suggestions  to  be  entered  as  in  the  cases  already 
referred  to. 


There  remains  but  one  other  branch  of  procedure  dealt 
with  by  the  statute  of  1862,  namely. 

Execution, 

which  in  ordinary  cases  (that  is  to  say  where  money, 
whether  debt  or  damages,  is  recovered)  is  either  by  fieri 
facias^  sequestrari  facias,  capias  ad  satisfaciendum,  or 
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eUffil.  There  are  two  other  writs  of  execntioD,  levari 
facias,  which  is  altogether  obedete,  and  extent^  a  mode  of 
proceeding  appropriated  to  the  Crown,  and  to  Crown 
debtors.  The  statute  of  1852  abolished  the  ground  writs, 
which  ought  to  have  been,  but  in  practice  never  were, 
issoed  into  the  county  wh^e  the  yenue  was  laid,  before 
the  real  execution  was  resorted  to;  permitted  writs  to 
be  issued  directly  to  the  sherifii  of  the  counties  Palatine, 
and  not,  as  previously,  to  the  Chancellor,  to  be  by  him  sent 
to  the  sherifis ;  limited  the  duration  of  ail  writs  to  one  year ; 
and  allowed  the  expenses  of  the  execution  to  be  levied  under 
the  writ  itself. 

Under  a  writ  of  Jieri  /aciaSy  the  goods  and  chattels, 
mtmey  and  securities  of  the  execution  debtor  may  be  taken ; 
bot  only  specific  coin  or  bank  notes,  and  debts  secured  by 
dieqaes,  bills,  promissory  notes,  bonds,  specialties,  and  the 
like.  Stock  in  the  funds,  or  shares  in  companies,  cannot  be 
reached  by  this  writ ;  but  by  the  I  &  2  Vict.  c.  110,  s.  12, 
this  kind  of  property  can  be  charged  by  order  of  a  judge ; 
and  the  judgment  creditor  may,  at  the  end  of  six  months, 
fy  proceeding  in  equity  I  proceed  to  realize  his  debt.  By 
the  27  &  28  Vict.  c.  112,  s.  4  (posiy  p.  506),  a  somewhat 
similar  power  is  given  to  a  judgment  creditor  who  has  taken 
his  debtor^s  lands  under  a  writ  of  elegit. 

The  Procedure  Act  of  1854  has  extended  the  remedies  of 
the  creditor  against  the  property  of  his  debtor,  by  enabling 
the  former,  after  judgment,  to  attach  debts  and  monies  of  his 
debtor  in  the  hands  of  a  third  person,  and  in  this  way  to  ob- 
tain aatis&ction  of  his  judgment.  It  also  enables  the  judg- 
ment creditor  to  have  the  supposed  debtor,  who  is  called 
the  garnishee,  orally  examined  as  to  whether  any  and  what 
debts  are  owing  to  the  judgment  debtor,  and  to  obtain  the 
production  of  books  and  documents ;  affording  the  garnishee 
It  the  same  time  an  opportunity  of  disputing  his  liability, 
nd  in  such  case  throwing  the  onus  of  proof  on  the  judg- 
ment creator. 

In  their  Third  Beport  (p.  7\  the  Commissioners  suggested 
aerenl  amendments  with  reference  to  this  process  of  execu- 
ttn.  Hiey  proposed  that  a  judge,  when  applied  to  for  an 
oridr  of  attachment,  '*  should  have  a  discretion  to  refuse  to 
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^*  interfere  in  cases  where  the  costs  of  the  proceedings 
^^  would,  in  his  opinion,  bear  so  large  a  proportion  to  the 
**  amount  to  be  recovered  as  to  make  the  remedy  practically 
<'  worthless  or  vexatious ;"  and  this  suggestion  has  been 
adopted. 

'^  It  occasionally  happens,  again,  that  the  garnishee  ap- 
^'  pears,  admits  the  debt,  is  willing  to  pay  it,  but  has  a  bond 
^^fide  doubt  whether  the  execution  debtor  is  really  entitled 
'*  to  it  and  whether  some  other  person  is  not.    Now  it  is 
'^  obvious  that  garnishees  ought  not  to  be  compelled  to  pajr 
'<  without  being  protected  against  that  other  person,  and 
'*  that  the  latter  ought  not  to  have  his  rights  decided  on 
"  without  having  an  opportunity  of  being  heard  on  thena." 
To  prevent  these  inconveniences  the  remedy  suggested  was 
to  enable  the  garnishee,  on  being  served  with  the  order,  to 
take  out  a  summons,  in  the  nature  of  an  interpleader,  calling 
on  any  person  to  whom  he  suggests  the  debt  is  really  due, 
to^ppear ;  on  which  proceedings  might  then  take  place  as 
in  interpleader,  and  the  creditor,  or  the  person  called  on, 
be  barred  according  to  the  result.    This  suggestion  has  been 
adopted,  in  spirit  though  not  in  terms,  by  enabling  the  judge 
to  direct  the  appearance  of  third  persons,  and  thereupon  to 
make  such  order  as  shall  be  just  and  reasonable. 


In  the  action  of  detinue^  the  plaintiff  in  form  recovers  the 
specific  chattels  sued  for,  or  their  value ;  but  until  the  law 
was  altered  by  the  statute  of  1864,  the  defendant  had  it  in 
his  power  to  keep  the  chattels  upon  paying  the  value  as 
assessed  by  the  jury.  A  special  writ  of  execution  has  been 
framed  to  give  effect  to  the  right  of  the  plaintiff  to  have  the 
specific  chattel  restored  to  him. 

Of  a  somewhat  similar,  nature  is  the  writ  of  execution, 
which  by  the  Mercantile  Law  Amendment  Act,  1856,  may 
be  awarded  in  actions  for  breach  of  an  agreement  to  deliver 
specific  goods  to  a  purchaser, — the  nearest  approach  perhaps 
which  the  Ck>mmon  Law  Courts  have  yet  been  allowed  to 
make  towards  enforcing  that  specific  performance  of  con- 
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tnets,  which  constitates  so  large  a  branch  of  the  jurisdiction 
of  the  Coorts  of  Equity ;  hot  eren  this  power  so  given  ap- 
pears DCTer  yet  to  have  been  acted  on. 

The  statute  of  1854,  it  is  true,  enables  Ihe  plaintiff  to 
daim,  in  certain  cases,  a  writ  of  mandamusy  the  professed 
object  of  which  was  to  give  him  the  means  of  obtaining  a 
specific  performance  bj  the  defendant  But  the  straitened 
tenns  in  which  the  power  has  been  conferred  by  the  legis- 
latare,  and  the  very  diffident  and  modest  interpretation  put 
upon  it  by  the  courts  have  so  limited  its  application,  that  the 
Court  of  Chancery  practically  retains  its  jealously-guarded 
monqwly  of  jurisdiction. 

Finally,  it  may  be  observed  that  obedience  to  writs  of  In- 
jnoction  and  Mandamus,*  may  in  certain  cases  be  enforced 
bj  the  issue  of  writs  of  Sequestration^  a  process  of  execu- 
tioii  the  use  of  which  had  hitherto  been  confined  to  the 
CoartB  of  Equity. 

Ikterpleadeb, 

uisiDg  as  it  ordinarily  does  out  of  disputed  claims  to  goods 
Kized  in  execution,  would  here  seem  to  claim  attention ; 
but  diat  its  importance  and  intricacy  requires  such  detailed 
treatment,  as  can  only  be  given  to  it  in  its  appropriate  place 
boeafter,  where  the  statutes  and  cases  are  succinctly  col- 
lected. 


This  brief  review  of  the  enactments  of  the  important 
fitototes,  by  which  the  practice  of  the  Superior  Courts  of 
Iaw  is  DOW  chiefly  regulated,  has  been  attempted  with  the 
^*ew  of  displaying  to  the  readei*  the  field  over  which  the 
change  effected  by  the  three  Common  Law  Procedure 
Aets  extend.  To  the  details  of  the  several  statutes,  and 
tkir  practical  application,  the  greater  part  of  the  remainder 
of  this  book  is  devoted. 

The  legislature  has  not  seen  fit  to  adopt  the  most  important 
iod  most  valuable  of  the  suggestions  contained  in  the  Second 


•  But  see  page  821,  po$U 
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and  Third  Reports  of  the  Common  Law  Commissioners,  who 
have  now  brought  their  labours  to  a  close.  Most  of  the 
changes  that  have  been  effected  at  their  instance  were 
indeed  recommended  bj  their  predecessors  in  the  commission 
of  1831;  but  they  have  the  merit  of  carrying  them  into 
effect. 

When  the  fusion  of  Law  and  Equity  has  been  completed 
to  the  extent  so  powerfnlly  recommended  by  the  very  learned 
Commissioners,  there  would  seem  but  little  defect  left  in  our 
Common  Law  Procedure  to  serve  as  an  opportunity  for 
those  self-constituted  amenders,  who  so  noisily  busy  them- 
selves about  altering  the  Common  Law,  the  principles  of 
which  many  of  them  might,  with  certainly  less  risk  to  the 
commvnity,  if  not  with  more  profit  to  themselves,  be  em- 
ployed in  learning. 

This  Introduction  cannot  be  better  brought  to  an  end  than 
by  again  quoting  from  the  Common  Law  Commissioners' 
(3rd)  Report. 

'^  In  closing  their  commission  it  cannot  but  be  gratifying 
'<  to  the  Commissioners  to  be  able  to  report  that  the  altera- 
'*  tions  that  have  been  effected  have  rendered  the  procedure 
"  in  actions  simple,  economical,  and  speedy,  and  have  had  the 
"  effect  of  limiting  the  costs  to  the  expenses  of  the  necessary 
'^  and  essential  steps  in  a  cause." 

"  The  technicalities  which  brought  so  much  discredit  on 
"  our  jurisprudence  have  now  disappeared,  and  the  courts, 
'^  owing  to  the  improved  system  of  pleading  and  procedure, 
"  and  the  large  additional  power  of  amendment,  are  occupied 
"  in  adjudicating  upon  the  substantial  merits  of  the  cases  In 
'^  litigation,  while,  from  the  operation  of  the  same  causes,  it 
**  very  rarely  occurs  in  trials  at  nisi  prius  that  the  real  quee- 
"  tion  in  controversy  is  not  decided  by  the  jury." 


THE 

COMMON  LAW  PROCEDURE  ACT, 

15  h  16  Vict.  c.  76. 


An  Act  to  amend  the  Process,  Practice  and  Mode 
of  Pleading  in  the  Superior  Courts  of  Common 
Law  at  Westminster,  and  in  the  Superior  Courts 
of  the  Counties  Palatine  of  Lancaster  and  Dur- 
ham. [30th  June,  1852.]   ' 

Whereab  the  process,  practice  and  mode  of  pleading 
m  the  Saperior  Courts  of  Common  Law  at  West- 
ndnster  may  be  rendered  more  simple  and  speedy  :  be 
it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual 
tnd  temporal  and  Commons  in  this  present  Parlia-  * 
neot  assembled,  and  by  the  authority  of  the  same,  as 
ibOows:— 

1.  The  provisions  of  this  act  shall  come  into  opera-  Commenoe- 
tkm  on  the  twenty-fourth  day  of  October,  in  the  year  ™«»*»f «« 
of  our  Lord  one  thousand  eight  hundred  and  fifly-two. 

Writs  of  Summons. 
And  with  respect  to  the  writs  for  the  commence-     wriufor 
nent  of  personal  actions  in  the  said  courts  against    ^H^t^of' 
defendants,  whether  in  or  out  of  the  jurisdiction  of     AcHon$. 
the  courts,  be  it  enacted  as  follows: 

2.  All  personal  actions  brought  in  her  Majesty's  Pertonti 
Soperior  Courts  of  Common  Law,  where  the  defendant  d^f?nAin?re" 
B  residing  or  supposed  to  reside  within  the  jurisdic-  f'^?*,!'*?**" 
^  of  the  said  courts,  shall  be  commenced  by  writ  of  to  be  com°"' 
■nnmons  in  the  form  contained  in  the  Schedule  (A)  °^?*|J?  **5^ 
to  this  act  annexed,  marked  No.  1,  and  in  every  such  moni^in 
writ  and  copy  thereof  the  place  and  county  of  the  jTSJiJiJule 
nddence  or  supposed  residence  of  the  party  defendant,  (A.) 

« wherein  the  defendant  shall  be  or  shall  be  supposed     • 
^\>e,  shall  be  mentioned;  and  such  writ  shall  be 
wwed  by  any  one  of  the  officers  of  the  said  courts 

IK  B 


re- 
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Name  of  de- 
fendant. 


Residence  of 
defendant. 


Name  of 
plainlif. 


Addition  and 
character  of 
partff. 


Fespectivelj  by  whom  like  process  hath  been  hereto- 
fore issued  from  such  court^  or  by  such  other  officer 
as  the  court  shall  direct. 

The  use  of  the  term  personal  action  had  the  effect  of  excluding 
from  the  operation  of  this  and  other  sections,  actions  of  right  of 
dower,  dower  and  guare  impedit,  which  are  real  actions,  and  had, 
until  recently,  to  be  commenced  by  original  writ  issued  out  of 
Chancery,  and  to  be  carried  on  in  the  Court  of  Common  Pleas. 
Now,  by  "The  Common  Law  Procedure  Act,  I860,"  ss.  26  and 
27  (which  see  poet),  no  writ  of  right  of  dower  or  writ  of  dower, 
and  no  guare  impedit f  is  henceforth  to  be  issued;  but  such  rights 
as  were  hitherto  enforceable  thereunder  are  now  to  be  proceeded 
for  by  a  specially  indorsed  writ  of  summons,  issued  out  of  the 
Court  of  Common  Pleas,  and  subject  to  the  general  provisions 
of  this  act  and  of  the  C.  L.  P.  A.  1854. 

As  to  replevin,  see  s.  41  (post,  p.  47);  and  C.  L.  P.  A.  1860, 
88.  22,  n.,  et  seg.,  post. 

The  statute  prescribes  the  making  of  certain  indorsements  on 
the  writ  These  are  noticed  under  ss.  6,  8,  and  25  {post,  pp.  4,  6 
and  31). 

The  writ  of  summons  must  be  in  the  above /onn,  though  the 
omission  to  insert  in,  or  indorse  on  it,  any  of  the  matters  required 
to  be  so  inserted  or  indorsed  will  not  make  the  writ  void,  but 
only  subject  the  plaintiff  to  have  it  set  aside  as  irregular,  or 
amended  at  bis  cost  (s.  20,  post,  p.  28).  Under  the  former  prac- 
tice a  writ  commanding  the  defendant  to  enter  an  appearance  *'  in 
our  Court  of  at  Westminster"  was  set  aside  although  it 

was  tested  in  the  name  of  the  Chief  Baron  {Stephenson  v.  Thomef 
2  D.  &  L.  230). 

It  issues  in  the  name  of  the  sovereign,  whose  style  and  title 
ought  to  be  strictly  followed  {Hall  v.  RetUngton,  5  M.  &  W.605), 
and  is  directed  to  the  defendant,  whose  christian  and  surname 
ought  to  be  correctly  stated,  though  he  may  be  addressed  by  the 
,name  which  he  bears  by  reputation  {Williams  v.  Bryant,  5  M.  & 
W.  447).  The  3  &  4  Will.  4,  c.  42,  s.  12,  enables  parties  sued  on 
bills,  notes  and  written  instruments  to  be  described  in  the  writ 
and  subsequent  proceedings  by  the  initials  or  contractions  used  by 
them  in  such  instruments.  A  peer  or  titled  person  ought  to  be 
described  by  his  proper  title  ( Wells  v.  Lord  St^ffield,  5  D.  &  L.  177). 
Misnomers  may  be  rectified  by  an  amendment  under  a  judge's 
order,  at  the  cost  of  the  plaintiff  (/2«f/  v.  Kennedy,  7  Dowl.  199). 
A  corporation  should  be  sued  by  its  corporate  name.  . 
The  place  and  county  of  the  "residence  or  suppoised  resi- 
dence" of  the  defendant  must  be  stated.  Formerly  a  correct 
statement  of  the  residence  was  of  consequence ;  for  a  writ  could 
only  be  served  in  the  county  named  in  it,  or  within  200  yards  of 
its  boundary.  This  gave  rise  to  numerous  applications  to  set 
aside  the  service  of  writs,  the  only  effect  of  which  was  to  create 
delay  and  expense.  The  writ  may  now  be  served  in  any  county 
(8.  14,  post,  p.  10);  but  the  omission  of  the  statement  of  the 
"place  and  county"  is  an  irregularity (Awt  v.  Gandeli,  7  C.  B. 
766)  i  amendable,  however,  under  s.  20. 

The  name  of  the  plaintiff  is  atso  to  be  stated ;  but  a  writ  cannot 
be  set  aside  for  a  mere  misnomer  of  the  plaintiff  {Walker  ▼. 
Parkins,  2  D.  &  L.  298). 

The  addition  of  neither  party  is  required,  oor  is  it  necessary  to 
state  whether  the  parties  sue  or  are  sued  in  a  representative 
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oftdtff  as  erecntor,  administrator  or  assignee.    It  is  better  not 

l«  do  to  ( ,  adminittrator,  v. ,  1  Dowl.  97»  n.)     It  may  be 

desinble  sometimes,  however,  to  show  to  the  defendant,  by  the 
srit,  cither  that  the  plaintiff  sues  or  that  he  is  himself  sued  en 
tatndroil;  for  instance,  to  prevent  an  executor  paying  another 
aeditariReet  v.  Morgan,  5  B.  &  Ad.  1035). 

The  writ  is  issued  by  the  court,  but  it  is  prepared  by  the  plain- 
ttf  or  his  attorney,  who  also  prepares  a  pracipe  for  it. 

Tbe  indorsements  being  made  on  the  writ  according  to  the 
■.6, 8  and  25,  it  most  be  sealed  at  the  office  of  the  court  from 
vblch  it  is  issued,  and  the  precipe  left  there.  Concurrent  writs 
BJsj  be  issued  (s.  9,  po$t,  p.  7). 

Any  aheration  in  the  writ  without  being  resealed  before  ser-  AlUraHon  in 
Tice  would  render  it  void  ( Siggers  v.  Sansom,  2  Dowl.  745 ).  ^^rit*, 

WlMie  a  writ  was  issued  by  misuke  against  a  defendant  in  a 
vroDg  Dame,  it  was  held  that  it  might,  before  service,  be  corrected 
sad  resealed  without  altering  the  teste  {Gibson  v.  VorleUt  7  £.  & 
B.49). 

The  court  has  no  power  to  alter  the  date  of  a  writ  of  summons 
vongly  dated  by  mistake,  even  to  prevent  the  operation  of  the 
Siatnte  of  Limitations,  unless  it  be  to  make  the  writ  accord  with 
ibeprcrtpf  ;  and  appearance  to  a  writ  so  altered  under  the  order 
of  a  jodge  at  chambers  has  been  held  no  waiver,  upon  the  ground 
tbat  the  writ  so  amended  was  void,  and  not  merely  irregular 
{Ovke  V.  Smith,  2  H.  &  N.  753 ;  Kirk  v.  Dolby,  6  M.  &  W.  686). 

Tbe  memorandum  requires  the  writ  to  be  served  within  six  Memoran- 
wlendar  months.  If  not  so  served,  it  must  be  renewed  in  the  ***■•• 
■ode pointed  out  by  s.  11  {poet,  p. 8).  A  defendant  may  appear 
to  a  writ  after  the  six  monUis  have  expired  {Richardson  v.  Daley, 
7  DowL  25),  and  accept  service  after  that  period  ( Coates  v.  Sandy, 
9  DowL  381) ;  or  apply  to  set  it  aside  {Hemp  v.  Warren,  2  Dowl. 
N.  S.  758).  1  f  the  writ  did  not  contain  the  memorandum  formerly 
tf^oired,  it  could  be  set  aside  as  irregular  (  Day  v.  Holly,  2  Dowl. 
N.8.974X  Omissions  and  irregularities  may  now  be  amended 
Mder  s.  20  (post,  p.  28). 

This  section  does  not  apply  if  the  defendant  is  resident  in 
Scwtsnd  or  Ireland  {Flotoer  v.  Jllan,  2  H.  &  C.  688;  L.  J.  38, 
K^  S8;  Tht^apsom  ▼.  North  British  Railway  Company,  42  Law 
Tinea,  p.  95,  Ex.,  M.  T.  1866,  on  which  case,  see  note  at  p.  15, 
r^\  aod  wide  s.  18,  and  note  (post,  p.  16  et  seq,). 

3»  It  shall  not  be  necessary  to  mention  anj  form  or  No  form  or 
CMse  of  action  in  any  writ  of  summons,  or  in  any  JJJ\ontobe 
Mtice  of  writ  of  summons,  issued  under  the  authority  mentioned  in 
of  this  act.  ''*'• 

4.  Eyery  writ  of  summons  shall  contain  the  names  Writ  to  state 
of  lU  the  defendants,  and  shall  not  contain  the  name  SJJSSi^it*? 
cr  names  of  any  defendant  or  defendants  in  more  and  for  only 
actions  than  one:  "°^^''"- 

If  persons  are  joined  as  defendants  who  are  not  liable  as  such, 
4«  misjoinder  may  be  rectified,  under  s.  37  (  post,  p.  43),  at  any 
^  before,  and  even  at  the  trial ;  but  it  is  different  if  too  few 
i^eadsnts  are  sued,  for  s.  38  ( post,  p.  44)  only  enables  the  plain- 
tf  to  amend  tlie  writ  and  subsequent  proceedings  after  a  plea  in 
*^»t«&eot  for  non-joinder ;  and  the  courts  have  decided  that  they 
li2 
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Writ  to  be 
dated  of  day 
of  issuing, 
and  tested  In 
name  of  chief 
or  senior 
judge. 


Writ  to  be 
indorsed 
with  name 
and  abode  of 
attorney,  or 
a  memo- 
randum that 
writ  has  been 
sued  by 
plaintiff  in 
pertton. 


Jddrea  of 
a/fom«y. 


cannot  amend  a  writ  by  adding  the  name  of  a  defendant  (Good- 
child  ▼.  Leadham,  1  Exch.  707);  but  under^8.  20  (posl^,  28),  it 
may  be  amended  by  the  plaintiff,  without  any  order  brtne  court, 
if  Uie  defendants  who  have  been  sued  give  notice  of  objection  or 
plead  in  abatement  (ss.  35,  36,  post,  pp.  41 — 43). 

The  latter  portion  of  this  section  does  not  apply  to  wriu  of 
summons  issued  under  **  The  Summary  Procedure  on  Bills  of 
Exchange  Act,  1855  "  (post). 

5.  Every  writ  of  summoiis  shall  bear  date  on  the 
day  on  which  the  same  shall  be  issued,  and  shall  be 
tested  in  the  name  of  the  Lord  Chief  Justice  or  Lord 
Chief  Baron  of  the  court  from  which  the  same  shall 
issue,  or  in  case  of  a  vacancy  of  such  office,  then  in 
the  name  of  a*  senior  puisne  judge  of  the  said  court. 

If  dated  on  a  different  day  from  that  on  which  it  was  issued, 
the  writ  may  be  set  aside  as  irregular ;  but  it  may  be  amended 
in  this  respect  so  as  to  correspond  in  date  with  the  precipe 
(Kirk  ▼.  Dolby,  6  M.  &  W.  636).  If  it  bears  no  date  at  all,  it 
is,  if  not  a  nullity,  at  least  irregular  (Ball  v.  Hamlet,  3  Dowl.  188 ; 
Wells  V.  Dawson,  2  Dowl.  N.  S.  468).  But  if  dated  on  a  Sunday 
it  is  a  nullity  ( Hanson  v.  Shackleton,  4  Dowl.  48 ).  The  date  may 
be  stated  in  words  at  length,  or  in  figures  (Eyre  ▼.  Walsh,  6  Taunt. 
833). 

Hill,  J.,  at  chambers,  refused  to  set  aside  a  writ  whereon  the 
christian  name  of  the  Chief  Justice  was  mis-stated  (Folkard  v. 
Fitzstubbs,  1  F.  &  F.  376). 

6.  Every  writ  of  summons  shall  be  indorsed  with 
the  name  and  place  of  abode  of  the  attorney  actually 
suing  out  the  same,  and  in  case  such  attorney  shall 
not  be  an  attorney  of  the  court  in  which  the  same  is 
sued  out,  then  also  with  the  name  and  place  of  abode 
of  the  attorney  of  such  court  in  whose  name  such 
writ  shall  be  taken  out ;  and  when  the  attorney 
actually  suing  out  any  writ  shall  sue  out  the  same  as 
agent  for  an  attorney  in  the  country,  the  name  and 
place  of  abode  of  such  attorney  in  the  country  shall 
also  be  indorsed  upon  the  said  writ ;  and  in  case  do 
attorney  shall  be  employed  to  issue  the  writ,  then  it 
shall  be  indorsed  with  a  memorandum  expressing  that 
the  same  has  been  sued  out  by  the  plaintiff  in  person, 
mentioning  the  city,  town  or  parish,  and  also  the  name 
of  the  hamlet,  street  and  number  of  the  house  of  such 
plaintiff's  residence,  if  any  such  there  be. 

A  defendant  is  entitled  to  full  information  as  to  the  person  to 
whom  he  may  address  himself  for  a  settlement  of  the  action 
against  him.  The  information,  when  the  writ  is  issued  out  by  an 
attorney,  is  not  required  to  be  so  particular  as  when  it  is  sued  out 
by  a  plaintiff  in  person,  as  an  attorney  may  be  more  easily  found 
out.    "  Gray's-Inn,  London,'*  has  been  held  sufficient  desigria- 


Qy.  ••tht." 
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tioa  of  an  attorney;  ** Southampton-buildings,"  insufficient. 
Where  the  writ  is  sued  out  by  a  nrm  of  attorneys,  the  name  of 
the  jam  ought  to  be  indorsed  {Emglekeart  ▼.  Eyre,  2  Dowl.  145; 
HviUy  T.  Rodenhursi,  4  DowL  748). 

Where  the  writ  is  sued  out  by  the  plaintiff  in  person,  the  Addreuof 
directions  of  the  above  section  ought  to  be  most  strictly  fol-  P^***f* 
kmed.  "No.  1,  Clifford's-Inn-passage,  Fleet-street,  in  the  city 
of  London,"  has  been  held  a  sufficient  address  {Arden  v.  Jonet, 
4  DowL  1^),  the  words  ci7y,  towny  parish^  being  used  disjunc- 
tively ;  bat  "  W.  Ln  32«  Great  J.  Street,  Bedford-row,  agent  for 
the  plaintiff  in  person,  who  resides  at  Barmouth,"  has  been  con- 
sidered an  insufficient  statement  {Lloyd  v.  Jonu,  1  M.  &  W. 
^49 ).  The  amending  of  this  statement  is  within  s.  20  {postt  p.  28). 

In  a  case  where  an  attorney  sued  in  person,  It  was  held  that 
be  was  properly  described  under  this  section  as  of  the  place 
where  he  carried  on  his  business  {Ablett  v.  Btuham,  5  £.  &  B. 
1019).  See  also  decisions  on  meaning  of  words  "residence," 
"place  of  abode,"  and  "dwelling,"  collected  in  Atttnborough 
T.  Th^mpmm  (2  H.  &  N.  559) ;  and  in  Kerr  v.  Haynee  (L.  J.  29, 
Q.  B-70). 

See,  as  to  place  of  dwelling  of  a  corporation  {Corhett  ▼.  General 
Steam  Nacigaium  Company,  4  H.  &  N.  452  ;  L.  J.  28,  Ex.  214  ; 
Bnmn  v.  JL  Jf-  N,  W,  Railway  Company,  4  B.  &  S.  826 :  L.  J. 
32,  Q.  B.  318  ;  Keynsham  Blue  Lias  Lime  Company  v.  Baker,  2 
H.  &  C.  729:  L.  J.  33,  Ex.  41 ;  Jberyttwiih  Promenade  Pier 
Campauy  ▼.  Cooper,  L.  J.  35,  Q.  B.  44). 

See,  as  to  entry  of  address  by  plaintiff  or  defendant  suing  or 
drfrnding  in  person,  R.  G.,  H.  T.  1853,  r.  166,  post. 

7.  Every  attorney  whose  name  shall  he  indorsed  on  Attorney  on 
mny  writ  issued  by  authority  of  this  act  shall,  on  de-  deS^^  "* 
mand  in  writing,  made  by  or  on  behalf  of  any  de-  r*^®*^^'*?^* 
fendant,  declare  forthwith  whether  such  writ  has  been  authority, 
ksued  by  him  or  with  his  authority  or  privity ;  and  JIJ^^^^^^ 
if  he  shall  answer  in  the  affirmative,  then  he  shall  and  abode  of 
also,  in  case  the  court  or  a  judge  shall  so  order  and  oidCTeS?**  ^ 
direct,  declare  in  writing,  within  a  time  to  be  allowed 
bj  such  court  or  judge,  the  profession,  occupation  or 
qnality,  and  place  of  abode  of  the  plaintiff,  on  pain  of 
being  guilty  of  a  contempt  of  the  court  from  which 
sneh  writ  shall  appear  to  have  been  issued;  and  if  if writusued 
6a<*h  attorney  shall   declare  that  the  writ  was  not  Jhority  of"" 
issued  by  him,  or  with  his  authority  or  privity,  all  attorny 
proceedings  upon  the  same  shall  be  stayed,  and  no  to^8tay?d. 
farther  proceedings  shall  be  taken  thereupon  without 
leave  of  the  court  or  a  judge.* 

Tbif  demand  ought  to  be  made  in  an  early  stage  of  the  pro- 
ceedings. 

A  judge  will  not  in  general  refuse  to  order  the  information  to 
he  given  although  it  be  sought  for  a  collateral  purpose  {Cox  t. 
MeU,  18  C.  B.,  N.  S.  289;  L.  J.  84,  C.  P.  125). 


•  Am.  m**Mm^v  nxiag  for  a  corporation  must  be  retained  tinder  Its  common 
malfjr^^^Poole,2  Dowl.  N.  8.  574);  oibcrwUe  be  cannot  recover  bU 
War  CMC*. 
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If  the  plaintiflTft  attorney  answer  in  the  affinnatiTe,  and  the 
defendant  desire  to  know  the  plaintiff's  abode,  profession,  &&, 
he  should  take  out  a  sammons  at  judge's  chambers  for  such  par- 
ticulars. 

The  information  ought  to  be  sufficient,  and  not  illusory. 
"  Peele's  Coffee  House,  Fleet  Street,"  has  been  held  not  a  suffi- 
cient statement  of  a  plaintiff's  residence  {HodgMon  ▼.  Gamble,  Z 
Dowl.  174).  If  the  information  is  insufficient,  and  its  sufficiency 
must  depend  on  the  circumstances  of  each  case,  a  summons 
should  be  taken  out  for  better  particulars.  It  will  be  for  the 
court  or  a  judge  to  decide  whether  the  particulars  furnished 
are  sufficient,  or  whether  the  defendant  should  apply  for  an 
attachment  for  contempt  (Smith  ▼.  Bond,  11  M.  &  W.  326  X 
Where  an  attorney  refused  to  comply  with  a  judf^Cs  order,  the 
court  allowed  the  defendant  to  non  pros,  the  plaintiff  in  the  action, 
and  ordered  the  attorney  to  pay  the  costs  ( Gynn  v.  Kirby,  1  Str. 
402).  Where  an  order  omitted  to  specify  the  time  within  which 
the  declaration  was  to  be  made ;  but  provided  for  a  stay  of  pro- 
ceedings after  the  lapse  of  a  certain  number  of  days  firom  the 
making  of  the  order  until  the  declaration  should  be  made,  it  was 
held  a  bad  order  under  thi$  ieciion ;  but  it  was  suggested  that  if 
it  bad  been  made  a  rule  of  court  it  might  have  been  proceeded 
upon  under  the  general  jurisdiction  of  the  court  {MalfMu  v.  Mudd, 
5  H.  &N.  246;  sed  qutere). 

If  the  attorney  declares  the  writ  not  to  have  been  issued  by 
him,  or  with  his  authority  or  privity,  all  proceedings  upon  the 
same  may  be  stayed.  The  defendant,  upon  making  an  affidavit 
of  the  facts,  can  obtain  an  order  to  stay  proceedings. 


Indonement 
of  debt  and 
costs  on  writ 
and  copy  of 
writ  for  a 
debt,  with 
notice  that 
proceedings 
will  be  stayed 
on  payment 
within  four 
days. 


8.  Upon  the  writ  and  copy  of  any  writ  served  for 
the  payment  of  any  debt  the  amount  of  the  debt  shall 
be  stated,  and  the  amount  of  what  the  plaintiff's  at- 
torney claims  for  the  costs  of  such  writ,  copy  and 
service,  and  attendance  to  receive  debt  and  costs,  and 
it  shall  be  further  stated  that  upon  payment  thereof 
within  four  days  to  the  plaintiff  or  his  attorney,  further 
proceedings  will  be  stayed  ;  which  indorsement  shall 
be  written  or  printed  in  the  following  form  or  to  the 
like  effect: — 

"  The  plaintiff  claims  £        for  debt,  and  £ 
for  costs,  and  if  the  amount  thereof  be  paid  to 
the  plaintiff  or  to  his  attorney  within  four  days 
from  the  service  hereof  further  proceedings  will 
be  stayed." 

But  the  defendant  shall  be  at  liberty,  notwithstanding 
such  payment^  to  have  the  costa  taxed,  and  if  more 
than  one-sixth  shall  be  disallowed,  the  plaintiff's  at- 
torney shall  pay  the  costs  of  taxation. 

The  object  in  requiring  this  indorsement  is,  that  the  defendant 
may  stay  the  proceedings  by  paying  the  amount  claimed  within 
four  days.  It  does  not  limit  the  plaintiff  except  for  that  purpose 
(Jacquoi  T.  Bourra,  i>  M.  &  W.  l/i6). 

Payment  after  the  four  days,  to  the  attorney's  clerk  who  kept 
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• 
the  money,  has  been  held  to  entitle  the  defendant  to  a  stay  of 
proceedings  ( Hodding  ▼.  Siarehfuld,  7  M.  &  G.  957). 

The  indorsement  is  to  be  made  on  the  writ  and  copy  for  the  rndor$emeni 
payment  of  a  deht  properly  so  called  ;  consequently  an  indorse-  «/<'«*'• 
mrat  is  not  necessary  when  the  plaintiff  claims  damages^  or 
damages  and  debt  ( Perry  v.  Patcheti,  2  Dowl.  667).  Nor  is  an 
iodoriement  required  on  the  writ  in  an  action  on  a  bail  bond  or 
replevin  bond  (Rowland  ▼.  Dakeyne,  2  Dowl.  832;  Smart  v. 
Lmtt,  t  Dowl.  3i) ;  nor  in  a  ^'  tarn  action  ( Hobht  t.  Ytung^  t 
D.  a  L  474). 

The  debt  should  not  be  overstated.     If  it  is,  the  defendant  Stafingprc 
may  atay  proceedings  on  payment  of  the  sum  really  due,  and  the  ««*"P»' 
eosts  of  the  writ  only  {Ellitton  y.  Robinson,  2  Dowl.  241)w     To  do 
fo  be  most  take  out  a  summons  to  stay. 

If  the  plaintiff  refuse  the  amount  offered,  such  refusal  will  be 
iadoned  by  the  judge  on  the  summons,  and  if  after  this  he  re^ 
cover  DO  more,  he  will  have  to  pay  the  defendant's  costs  (  Watson 
T.  CoUmam,  7  M.  &  G.  424) ;  but  the  defendant  must  pay  the  Payment  into 
aawwnt  offered  into  court  {Clerk  v.  Dann,  8  Dowl.  618).  The  court, 
accepU)rofa  bill  of  exchange,  or  the  maker  of  a  promissory  note, 
Bay  ftay  proceedings  on  payment  of  debt  and  costs  in  that  action 
only  (R.  G,  H.  T.  1858,  r.  24,  post). 

The  defendant  niay  have  the  costs  taxed,  though  lie  pay  less 
than  the  sum  indorsed  {Hunter  v.  Russell,  6  M.  &  G.  601 ;  but 
lee  Ymug  j.  Crompton,  2  D.  &  L.  557). 

The  want  of  this  indorsement  is  an  irregularity  ( Trttslone  v.  Omission  of 
^^hUeckwreh,  8  Dowl.  837),  which  may,  however,  be  amended,  at  inoorssmeni. 
the  pUindff's  cost  (s.  20,  post,  p.  28). 

Ai  to  special  indorsements,  see  s.  25  (posi^  p.  31). 

If  a  plaintiff  in  an  action  for  a  debt  under  20/.  claims  to  be 
entitled  to  his  costs,  he  should  further  indorse  upon  his  writ  a 
liotice  to  that  effect  under  R.  G.,  E.  T.  1 857,  post. 

If  the  plaintiff  intends  to  apply  for  a  mandamus  under  the  68thy 
ff  ^BT  an  injunction  under  the  79th  and  80th  sections  of  "  The 
Common  Law  Procedure  Act,  1854,"  or  if  he  intends  to  declare 
iprfwy,  or  (or  freehench,  or  in  quare  impedit  under  the  C.  L.  P. 
^  'W^  26.  he  must  indorse  his  writ  according  to  the  pro- 
vtfsiftflf  those  enactments,  which  see  post* 

9.  The  plaintiff  in  any  such  action  maj,  at  anj  concurrent 
time  during  six  months*  from  the  issuing  of  the  J^JJa"*^^* 
caiginal  writ  of  summons,  issue  one  or  more  con- 
corrent  writ  or  writs,  each  concuiTent  writ  to  bear 
teste  of  the  same  day  as  the  original  writ,  and  to  be 
narked  with  a  seal  bearing  the  word  "concurrent,** 
wd  the  date  of  issuing  the  concurrent  writ;  and  such 
seal  shall  be  provided  and  kept  for  that  purpose  at  the 
offices  of  the  masters  of  the  said  courts,  and  shall  be 
nnpressed  upon  the  writ  by  the  proper  officer  of  the 

*  Iq  all  acts  of  parliament  the  word  '*  mooth  **  Is  to  be  taken  to  mean 
oIbwIsx  month,  aniess  words  be  added  showing  lanar  month  to  be  intended 
Ulr  14  Vict.  e.  21,  s.  4).  But  in  legal  proceedings  generally  a  month  is 
fw  weeks  ( TuUet  r.  Linfietd,  3  Burr.  1455;  I  W.  Bl.  450;  Soper  v.  Curtis, 

As  td  how  calendar  months  are  to  be  reckoned,  see  Frssman  f.  Read 
'■^  B.  ft  8. 174;  L.  J.  S2,  M.  C.  228> 
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From  eoin- 
mencement 
of  this  act 
eerUin)>ro> 
rlsions  of 
t  Will.  4, 
e.  39,  re- 
pealed. 


Renewal  of 
wriUof 
summons  to 
save  the 
Statute  of 
Limitation, 
and  for  other 
purposes. 


coart  out  of  which  the  original  writ  issued:  provided 
always,  that  such  concurrent  writ  or  writs  shall  only 
be  in  force  for  the  period  during  which  the  original 
writ  in  such  action  shall  be  in  force. 

A  concurrent  writ  must  be  issued  within  six  months  firom  the 
Jlrst  issuing  of  the  original  writ.  A  concurrent  writ  cannot  be 
issued  upon  a  renewed  writ,  after  the  expiration  of  six  months 
from  the  issue  of  the  original  writ  (Cole*  ▼.  Skerrard,  1 1  Excb. 
482). 

The  writs  roust  correspond  with  each  other,  and  the  defendant 
will  only  be  liable  for  the  costs  of  the  writ  with  which  he  is  ser? ed 
{Jngus  y.  Coppard,  8  M.  &  W.  57). 

The  concurrent  writ  will  at  first  be  only  in  force  until  the  ex* 
piration  of  the  six  months  of  the  currency  of  the  original  writ ; 
but  as  the  original  writ  may,  by  renewal,  be  continued  in  force 
from  six  months  to  six  months,  it  would  seem  that  if  it  be  re- 
newed, the  concurrent  writ  will  also  continue  in  force  by  virtue 
of  that  renewal  (see  s.  11). 

10.  From  the  time  when  this  act  shall  commence 
and  take  effect,  so  much  of  a  certain  Act  of  Parliament 
passed  in  the  second  year  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  intituled  "An 
Act  for  Uniformity  of  Process  in  Personal  Actions  in 
His  Majesty's  Courts  of  Law  at  Westminster,**  as  re- 
lates to  the  duration  of  writs,  and  to  alias  and  pluries 
writs,  and  to  the  proceedings  necessary  for  making 
the  first  writ  in  any  action  available  to  prevent  the 
operation  of  any  statute  whereby  the  time  for  the 
commencement  of  any  action  may  be  limited,  shall  be 
repealed,  except  so  far  as  may.be  necessary  for  sup- 
porting any  writs  that  have  been  issued  before  the 
commencement  of  this  act,  and  any  proceedings  taken 
or  to  be  taken  thereon. 

See  Gapp  v.  Robinwn  (12  C.  B.  828 ;  L.  J.  22,  C.  P.  5). 

11.  No  original  writ  of  summons  shall  be  in  force 
for  more  than  six  months  from  the  day  of  the  date 
thereof,  including  the  day  of  such  date  ;  but  if  any 
defendant  therein  named  may  not  have  been  served 
therewith,  the  original  or  concurrent  writ  of  summons 
may  be  renewed  at  any  time  before  its  expiration,  for 
six  months  from  the  date  of  such  renewal,  and  so  from 
time  to  time  during  the  currency  of  the  renewed  writ, 
by  being  marked  with  a  seal,  bearing  the  date  of  the 
day,  month  and  year  of  such  renewaJ,  such  seal  to  be 
provided  and  kept  for  that  purpose  at  the  offices  of 
the  masters  of  the  said  Superior  Courts,  and  to  be 
impressed  upon  the  writ  by  the  proper  officer  of  the 
court  out  of  which  such  writ  issued,  upon  delivery  to 
him  by  the  plaintiff  or  his  attorney  of  a  pracipe  in 
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sncb  form  as  has  heretofore  been  required  to  be  de- 
livered upon  the  obtainiDg  of  an  alias  writ ;  and  a 
writ  of  summons  so  renewed  shall  remain  in  force  and 
be  available  to  prevent  the  operation  of  any  statute 
whereby  the  time  for  the  commencement  of  the  action 
maj  be  limited,  and  for  all  other  purposes,  fVom  the 
date  of  the  issuing  of  the  original  writ  of  summons. 

Where  the  last  day  for  renewal  fell  on  the  29th  December  (a 
Sunday),  and  the  writ  was  therefore  taken  to  the  proper  office 
for  renewal  on  the  28th  December,  when  the  office  was  found 
dued  for  the  Christmas  holidays,  the  court  refused  to  allow  the 
vrit  to  be  renewed  nunc  pro  tttnc  {Evans  v.  Jonetf  2  B.  &  S.  46 : 
&  C,  tub  son.  Jnou.  L.  J.  31,  Q.  B.  61).  In  Jnon.  (L.  J.  24, 
Q.  B.2S),  Crompton,  J.,  in  the  Bail  Court,  held,  that  when  the  last 
day  of  the  six  months  so  reckoned  as  to  include  the  day  of  the 
previous  renewal  was  a  Sunday,  the  renewal  should  have  been 
Dade  on  the  previous  day. 

As  to  the  effect  of  the  offices  being  closed  on  the  last  day  for 
taking  any  step  in  a  cause,  &c,  vide  R.  G.,  H.  T.  1858,  r.  174, 

The  Court  of  Queen's  Bench  after  consultation  with  the  judges 
of  the  odier  courts  held,  that  they  had  no  jurisdiction  to  allow  a 
renewal  iiwic/>ro/imc  where  the  omission  to  renew  in  due  time  was 
the  omiuioo  of  the  plaintiff's  attorney,  and  there  had  been  no 
default  on  the  part  of  the  officer  of  the  court  {Nater  t.  Wade^ 
1B.&S.728;  L.  J.  31,0.  B.  6). 

It  is  DOW  settled  that  the  six  months  during  which  the  renewed 
*rit  continues  in  force  are  to  be  reckoned  inclusife  of  the  day 
of  renewal  {Jnontpnoui,  1  H.  &  C.  664 ;  L.  J.  32,  Ex.  88 ;  FUher 
▼.  Cw,  43  Law  Times,  p.  15,  0.  B.,  E.  T.  1867  JC.7!  MiT*  ^j  ^ 

lathe  former  cases  of  Black  v.  Grten  (15  C.  B.  262;  S.  C^' 
•^wuAwan,  L.  J.  24,  C.  P.  1 ) ;  and  Anon.  (L.  J.  24,  Q.  B.  23), 
*l>ere  the  officer  had  refused  to  renew  the  writs  when  pre- 
Koted  to  him  for  that  purpose  on  the  day  following  the  expira- 
tion of  the  six  months,  the  court  ordered  the  writ  to  be  stamped 
u  of  that  day,  without  expressing  any  opinion  as  to  the  validity 
of  tiie  writs  so  renewed.  Where  a  judge,  after  the  expiration 
of  the  time  limited  by  this  section,  makes  an  tx  parte  order  for 
die  renewal  of  a  writ  nunc  pro  iune^  the  plaintiff,  in  order  to  main* 
tiin  the  validity  of  such  renewed  writ,  must  prove  to  the  court 
tbat  socb  order  was  rightly  made  {Fisher  v.  Cox,  ubi  tupra,  ex  rel, 

A  defendant  who  has  been  served  after  the  six  months  should 
Dot  treat  the  writ  as  a  nullity,  hut  should  apply  to  set  it  aside 
[Htrnp  V.  Warren,  2  Dowl.  N.  S.  768). 

In  order  to  renew  the  writ,  a  renewal  praoipe  roust  be  made 
eat 

The  writ  will  be  resealed  with  a  *'  renewal "  seal,  in  the  same 
«^  as  when  originally  sealed,  on  delivery  of  the  pracipe  to  the 
oficer  (p.  3,  ante). 

,  The  renewed  writ  will  itself  require  renewal,  if  the  defendant 
ttoot  served  within  six  calendar  months  from  the  date  of  renewal. 

12.  Where  any  writ  of  summons  In  any  such  action  Renewal  of 
^\  have  been  issued  before,  and  shall  be  in  force  at  J^'SJVhu'* 
^  commencement  of  this  act,  such  writ  may  at  any  Mt. 
b5 
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time  before  the  expiration  thereof  be  reoewed  under 
the  provisions  of  and  in  the  manner  directed  by  this 
act ;  and  where  any  writ,  issued  in  continuation  of  a 
preceding  writ,  according  to  the  provisions  of  the  said 
act  of  his  late  Majesty  King  William  the  Fourth,  shall 
be  in  force  and  unexpired,  or  where  one  month  next 
after  the  expiration  thereof  shall  not  have  elapsed  at 
the  commencement  of  this  act,  such  continuing  writ 
may,  without  being  returned  non  est  inventus^  or 
entered  of  record  according  to  the  provisions  of  the 
said  act  of  his  late  Majesty  King  William  the  Fourth, 
be  filed  in  the  office  of  the  court  within  one  month 
next  after  the  expiration  of  such  writ,  or  within 
twenty  days  after  the  commencement  of  this  act ;  and 
the  original  writ  of  summons  in  such  action  may  there- 
upon, but  within  the  same  period  of  one  month  next 
after  the  expiration  of  the  continuing  writ,  or  within 
twenty  days  after  the  commencement  of  this  act,  be 
renewed  under  the  provisions  of  and  in  the  manner 
directed  by  this  act ;  and  every  such  writ  shall,  aft«r 
such  renewal,  have  the  same  duration  and  effect  for 
all  purposes,  and  shall,  if  necessary,  be  subsequently 
renewed  in  the  same  manner  as  if  it  had  originally 
issued  under  the  authority  of  this  act. 

See  Gapp  v.  Robinton  (s.  10,  n.,  ante^  p.  8). 

Produetion  13.  The  production  of  a  writ  of  summons  purport- 
wru  evidMice  ing  to  be  marked  with  the  seal  of  the  court,  showing 
of  com.  the  same  to  have  been  renewed  according  to  this  act, 
S'iSon!"  shall  be  sufficient  evidence  of  its  having  been  so  re- 
newed, and  of  the  commencement  of  the  action  as  of 
the  first  date  of  such  renewed  writ  for  all  purposes. 
See  FUher  v.  Ctu;  (a.  11,  n.,  anU,  p.  9). 


/A.c .-;, 


Service  of  Writs. 


Writ  may  be       14.  The  writ  of  summons  in   any  action  may  be 

county.^  "^  served  in  any  county. 

Indorsement        1^*  The  person  serving  the  writ  of  summons  shall 

bemlfcd"****  and  he  is  hereby  required,  within  three  days  at  least 
aft«r  such  service,  to  indorse  on  the  writ  the  day  of 
the  month  and  week  of  the  service  thereof,  otherwise 
the  plaintiff  shall  not  be  at  liberty,  in  case  of  non- 
appearance, to  proceed  under  this  act ;  and  every  affi- 
davit of  service  of  such  writ  shall  mention  the  day  on 
which  such  indorsement  was  made. 

This  indorsement  may  be  signed  by  a  marksman,  but  service 
should  not  be  effected  by  a  marksman  (Baker  y.  CogManf  7  C. 
B.181). 
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The  affidavit  may  be  s«rom  before  a  judge  or  a  commisttoner 
for  taking  affidavits.  It  cannot  be  made  before  the  plaintiff's 
attorney  or  his  clerk,  nor  before  the  attorney  in  the  country  if 
hit^nt  in  to«n  is  the  attorney  on  the  record  (R.  Q^  H.  T. 
mi,rr.  H2,  14d,  post ;  In  r«  Gray,  L.  J.  21,  Q.  B.  S80). 

The  affidavit  should  show  that  the  writ  and  indorsements  are 
regnlar(ffoJ('e2^y  v.  TeetdaU,  2  L.  M.  &  P.  85)»anda  copy  of  the 
writ  diould  be  annexed. 

A  nere  process  server  is  not  ordinarily  liable  in  an  action  for 
oegi^ence  in  not  making  this  indorsement  upon  a  writ  served 
by  htm ;  although  the  plaintiff's  attorney  may  be  liable  for  such 
aegitgence,  where  the  plaintiff  has  been  damaged  thereby  {Cur^ 
kmU  V.  Broad,  1  H.  6c  C.  322 ;  L.  J.  91,  Ex.  478). 

16.  Ereiy  sacb  vrrit  of  snmmons  issued  against  a  As  to  service 
corporation  aggregate  maj  be  served  on  the  mayor  or  ciroiraucn 
other  head  officer,  or  on  the  town  clerk,  clerk,  trea-  «nci  inhabrt- 
snrer or  secretary  of  such  corporation;  and  every  such  3red8**and"' 
writ  issued  against  the  inhabitants  of  a  hundred  or  towns, 
other  like  district  may  be  served  on  the  high  con- 
stable thereof,   or  any  one   of  the  high   constables 

thereof;  and  every  such  writ  issued  against  the  in« 
habitants  of  any  county  of  any  city  or  town,  or  the 
inhabitants  of  any  franchise,  liberty,  city,  town  or 
place  not  being  part  of  a  hundred  or  other  like  dis- 
trict, on  some  peace  officer  thereof. 

See  further  as  to  the  service  of  writs  on  corporations,  poiff 
pp.  14. 15. 

This  section  does  not  apply  to  a  foreign  corporation  ( IngaU  v. 
Antrum  Lloyd's,  4  C.  B.,  N.  8. 704 ;  L.  J.  27,  C.  P.  828). 

17.  The  service  of  the  writ  of  summons,  wherever  proceedings 
it  may  be  practicable,  shall,  as  heretofore,  be  personal;  JJ>^,JJJ]ce 
hot  it  shall  be  lawful  for  the  plaintiff  to  apply  from  cannot  be 
time  to  time,  on  affidavit,  to  the  court  out  of  which  SeSildi'„J"* 
the  writ  of  summons  issued,  or  to  a  judge;  and  in  case  knows  of  the 
it  shall  appear  to  such  court  or  judge  that  reasonable  rTldi"ir- 
efforts  have  been  made  to  effect  personal  service,  and  ▼*<». 
either  that  the  writ  has  come  to  the  knowledge  of  the 
defendant,  or  that  he  wilfully  evades  service  of  the 

same,  and  has  not  appeared  thereto,  it  shall  be  lawful 
ibr  such  court  or  judge  to  order  that  the  plaintiff  be 
at  liberty  to  proceed  as  if  personal  service  had  been 
effected,  subject  to  such  conditions  as  to  the  court  or 
judge  may  seem  fit. 

The  service  of  the  writ,  by  delivery  of  a  true  copy  of  it  to  the 
deiendant,  must  be  personal,  and  should  be  made  by  some  one 
«ho  knows  the  defendant  and  can  swear  to  his  identity.  A  writ 
dMutd  not  be  served  on  a  defendant  when  he  is  attending  a  court 
•f  jastice  (Cole  v.  Hawkins,  2  Stra.  1094) ;  but  where  a  writ  is  so 
KTf  ed  the  service  will  not  be  set  aside  for  irregularity,  JUri  nam 
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debet,  factum  valet  {Poole  ▼.  Gould,  1  H.  &  N.  99).  Where  a  hus- 
band and  wife  are  sued  together,  senrice  on  the  husband  is  suf* 
ficient  {Buncombe  ▼.  Love,  Barnes,  406).  It  was  formerly  held 
that  personal  service  was  absolutely  necessary  in  the  case  of  a 
lunatic,  as  he  could  not  know  of  the  writ  and  evade  its  service 
(  mUiamton  v.  Moggt,  L.  J.  28,  Ex.  6 ;  Holnue  v.  Service,  15  C.  B. 
298 ;  L.  J.  24,  C.  P.  24;  and  Ridgway  v.  Cannon,  2  W.  R.  478 ;  23 
L.  J.  148,  Q.  B.,  E.  T.  1854) ;  formerly  a  distringas  was  necessary 
( Iblake  V.  Cooper,  11  C.  B.  680) ;  but  it  has  since  been  decided  by 
the  Court  of  Exchequer  that  an  action  may  proceed  against  a 
lunatic  on  the  writ  of  ■ummons  coming  to  his  Knowledge  (JTIm- 
berUy  V.  Allen,  8  L.T.,  N.  S.  398 ;  Ex^  E.  T.  1863).  in  the  same 
way  as  against  any  other  person ;  (  per  Bramwell,  B.,  Ib.)\  this  case 
was  followed  in  the  case  of  Roffey  v.  Proeetende,  by  the  same 
learned  judge  in  chambers  (H.  T.  1867,  ex  rel.  am*). 

Where  the  governor  of  a  prison  reused  to  allow  service  of  a 
writ  upon  a  defendant  in  the  prison,  the  court  granted  a  rule  to 
show  cause  why  an  attachment  should  not  issue  against  him ; 
whereupon  service  was  permitted  {Danson  v.  Le  Capelain,  L.  J. 
21,  Ex.  219);  and  this  course  was  followed  in  Denison  v.  Har^ 
dings  (2  Weekly  Notes,  1867,  p.  17,  Q.  B.,  H.  T.),  where  the 
defendant  was  confined  in  an  asylum.  Another  method  of  pro- 
cedure in  such  a  case  is  to  apply  for  a  habeas  to  bring  up  the 
defendant  to  be  served  {Ridgway  v.  Can/non,  ubi  sup.),  but  see  the 
remarks  of  the  Court  of  Exchequer,  on  this  course,  in  Penieom 
V.  Hardings  ( ubi  sup,).  As  to  service  on  Commissioners  of  Admi« 
ralty,8ee  ffilliams  v.  Commissioners  for  executing  the  Office  qf  Lord 
High  Admiral  ( 11  C.  B.  420). 

As  a  general  rule,  there  is  no  equivalent  for  personal  senrice 
(Ruuell  v.  Lowe,  2  Dowl.  N.  S.  238);  except  an  undertaking  by 
an  attorney  to  appear,  which  will  be  enforced  by  attachment 
(R.  G..  H.  T.  1858,  r.  3,^km/;  Jacob  v.  Magnay,  L.  J.  12,  Q.  B. 
98 ;  Morris  v.  James,  6  Dowl.  514). 

There  are  several  cases  which  show  that,  to  have  enabled  the 
plaintiff  to  enter  an  appearance  for  the  defendant  {sec.  slot. ), 
under  the  former  system  of  procedure,  actual  personal  service  was 
absolutely  necessair — a  knowledge  and  handling  even  of  the 
writ,  and  a  sight  of  it,  with  information  of  its  nature,  were  not 
considered  sufficient  {Tlumuu  v;  Pearce,  4  D.  &  L.  317  ;  Goggs  v. 
Lord  Huntingtower,  1  D.  &  L.  599 ;  Heath  v.  White,  2  D.  fit  L.40 ; 
Christmas  v.  Eieke,  6  D.  &  L.  156).  Leaving  a  copy  of  a  writ 
with  a  female  servant  at  the  lodgings  of  the  defendant  has  been 
held  not  to  be  good  service  {Price  v.  Thomae,  11  C.  B.  543). 
Under  the  above  section,  the  fact  of  the  writ  '*  coming  to  the 
knowledge  "  of  the  defendant  is  sufficient  to  enable  the  plaintiff 
to  proceed ;  and  in  cases  similar  to  some  of  those  above  cited,  it 
is  probable  that  the  plaintiff  will  be  allowed  to  proceed  as  if  per- 
sonal service  had  been  effected. 

To  obtain  authority  to  proceed  as  if  personal  service  had  been 
effected,  under  s.  17,  a  mode  of  procedure  which  has  been  sub- 
stituted  for  a  distringas,  it  is  necessary  to  show— Istly.  That 
reasonable  efforts  have  been  made  to  effect  personal  service; 
2ndly.  Besides  these  efforts,  either  that  the  wnt  itself  has  come 
to  the  knowledge  of  the  defendant,  or  that  he  wilfully  evades 
service  of  the  same ;  and  Srdly.  That  no  appearance  has  beeu 
entered. 
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Ittly.  The  efforts  that  will  be  considered  retuonahU  are  gene-  Rm»onahle 
nlly  such  as  were  considered   necessary  before  applying  for  a  ^^^J^' 
&tmgas;  they  nnist  be  reasonable  according  to  the  actual  facts  Z'****'^*" 
lod  not  merely  according   to   the  plaintiff's  knowledge  of  them 
(flW<rT.^//aii,2  H.  &  C.  688  ;  L..  R.  38,  Ex.  83).     The  plain- 
tiff should  make  three   separate   applications  (Gale  v.  Winket, 
2  Bing.  N.  C.  294;  although  two  calls  have  been  considered  suf- 
fietent  id  tome  cases  [per  Krskine,  J^  Milla  ▼.  BouUbee,  1  Dowl. 
K.  S.  707])  at  the  defendant's  residence  {Crqft  v.  Brown,  7  Q.  B. 
iSi;  RtuuU  ?.  KnowUsy  2  D.  &  L.  595)  on  different  days  (CroM 
r.  JFtUHfUf  i  Dowl.  297),  unless  an  appointment  is  made  by  or 
Ao  beludf  of  the  defendant  for  a  second  call  on  the  same  day 
[Jemiesom  ▼.  WUkinSy  2  Dowl.  N.  S.  331) ;  in  the  recent  case  of 
(hnlkr  T.  Fawi/teroy  (2  Weekly  Notes,  1867,  p.  87,  H.  T.),  the 
Coun  of  Common  Pleas  held,  that  it  was  necessary  to  prove  that 
three  calls  had  been  made   and  two  appointments,  and  that  a 
copy  of  the  writ  had  been  left.     The  calls  must  be  at  the  resi- 
dence of  the  defendant  {Rock  v.  J  dam,  L.  J.  15,  C.  P.  192),  unless 
he  has  no  fixed  residence,  or  has  left  and  cannot  be  found  (Green* 
WM^  T.  SeUen,  9  Dowl.  72),  in  which  case  it  must  be  shown  that 
he  13  not  abroad  (Nonwcin  v.  White,  ^  Bing.  N.  C.  636);  but 
where  the  defendant  has  a  place  of  business  where  he  may  be 
{Mod  it  may  be  sufficient  to  endeavour  to  serve  him  there  (7'om* 
Kam  v.  GoatUy,  L.  R.  1 ,  C.  P.  230).    The  calls  may  be  made  at 
tbt  defendant's  place  of  business  if  his  residence  be  unknown 
^Boker  T.  Coe,  1  Excb.  153),  and  it  must  appear  from  the  affidavit 
that  mch  is  the  fact  (Anon.,  2  D.  &  L.  1001),  and  it  must  also  be 
^Hwn  thai  reasonable   efforts  have  been  made  to  ascertain  it 
[Dtma  V.  Westiaaeott,  7  C.  B.,  N.  S.  829  j  L.  J.  29,  C.  P.  150), 
even  where  a  copy  of  the  writ  has  been  leic  at  the  defendant's 
chib  house,  and  is  shown  to  have  come  to  his  hands  (lb,).    The 
aamre  of  the  business  ooffht  to  be  mentioned,  and  notice  given 
of  the  intended  future  call,  and  the  day  and  hour  mention^,  or 
aa  appointment  made  with  the  defendant  (Johnson  v.  Rowie,  1 
Dowl  641 ;  Crosse  v.  Wilkins,  ubi  sup. ;  Netaman  v.  Hickman,  9 
Bowl.  546).    On  the  last  call  a  copy  of  the  writ  should  be  left 
for  the  defendant  (HUl  v.  MauU,  2  Dowl.  10)l 

These  particulars  should  be  mentioned  in  the  affidavit  on 
whidi  the  application  to  the  court  or  judge  is  made,  which  ought 
to  state  the  writ  of  summons  to  have  been  regularly  issued  and 
mdoTsed  (  Wakeleif  v.  Teesdale,  2  L.  M.  8c  P.  85).  The  inquiries 
■ade  by  the  party  endeavouring  to  serve  the  writ  should  also  be 
Aated  in  the  affidavit  (Dubois  v.  Lowther,  4  C.  B.  228),  as  should 
also  the  answers  made  to  the  inquiries  (Fisher  v.  Goodwin,  2  C.  & 
J.  94),  that  the  court  may  judge  whether  the  defendant  is  in  truth 
STosding  service. 

It  must  be  distinctly  shown  that  the  defendant  knows  of  the 
writ  and  evades  its  service  (Kitchen  y.   mison,  4  C.  B.,  N.  S. 

2nd]y.  The  facts  to  show  that  the  writ  has  come  to  the  know-   wnea 
iedf  e  of  the  defendant  must  depend  on  each  particular  case,  as  coming  to 
mm  also  those  from  which  can  be  derived  the  conclusion,  that  ^^!^g/ 
he  evades  service  of  the  writ  (see  Thomas  v.  Pearce,  Goggs  v. 
Uri  SunUngioteer,  Heath  v.  WMte,  Christmas  v.  Eicke,  Russell  v. 
Ime,  Danes  v.  ff^estmacoll,  ubi  supra).    Where  it  can  clearly  be 
ihsvB  that  the  defendant  is  aware  of  the  writ,  and  merely  avoids 
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service,  the  strict  requirements  as  to  the  efforts  to  be  made  to 
effect  service  are  not  generally  insisted  on  (  fVilkim  v.  Janes,  3 
D.  8c  L.  747) ;  and  see  Gorringe  v.  Terreweti  (2  L.  M.  &  P.  12  t 
L.  J.  20,  Q.  B.  209),  in  which  case  the  defendant  had  corresponded 
with  the  plaintiff's  attorney  as  to  a  compromise  of  the  action ; 
see  also  Barringer  v.  Handley  (12  C.  B.  720). 

Where  the  defendant  was  ill  and  could  not  be  seen,  adiiMngtM 
was,  under  the  old  practice,  granted  after  the  usual  applicatioiM 
{Shepperd  v.  Williami,  11  C.  B.  682). 

Srdly.  The  fact  of  no  appearance  having  been  entered  for  the 
defendant  may  be  stated  in  the  same  affidavit  as  the  attempts  td 
effect  service,  or  in  a  separate  affidavit.  The  search  must  be 
made  before  any  application  for  leave  to  proceed,  as  if  service 
bad  been  effected.  It  should  appear  to  have  been  recenx  {Hooker 
V.  Townsendt  I  Hodges,  204),  and,  if.  possible,  on  the  day  on 
which  the  application  for  leave  to  proceed  is  made  {Spettce  ▼. 
Barker,  8  Dowl.  296).  A  search  four  days  old  has  been  con« 
sidered  stale  {Drinkwater  v.  MiU,  12  C.  B.  452). 

The  application  ought  to  be,  "  that  the  plaintiff  be  at  libertj 
to  proceed  as  if  personal  service  had  been  effected"  on  the  de- 
fendant. It  cannot  be  made  until  after  the  lapse  of  eight  dajrs 
from  the  last  attempt  to  serve  the  defendant  (  Brian  v.  Streiton, 
1  Dowl.  642 ).  nor  must  it  be  delayed  for  an  unreasonable  time 
{Bromage  v.  Ray,  9  Dowl.  599) ;  two  months  have  not  been  con- 
sidered an  unreasonable  delay  (Peyton  y.  Wood,  16  M.  &  W. 
608). 

The  application  is  made  ex  parte,  and  the  rule  may  be  made 
absolute  in  the  first  instance  {Barringer  v.  Handley,  ubi  tupro}. 

The  court  will  not  interfere  with  a  judge's  discretion  in  re« 
fusing  leave  to  proceed  (Tomlmeon  y.  Goatly,  L.  R.  1,  C.  P. 
280). 

The  statements  in  the  affidavit  on  which  the  applieatioa  It 
founded  ought  to  be  clear  and  satisfactory,  since,  under  the  old 
law,  the  distringas  was  itself  a  kind  of  notice  to  the  defendant 
that  he  might  appear.  It  would  seem  that  a  rule  or  judge's 
order,  when  obtained,  will  not  be  set  aside  on  affidavits  merely 
contradicting  those  on  which  the  rule  or  order  was  obtained 
(  fVhit taker  v.  Crocker,  2  L.  M.  &  P.  76). 

Where  the  defendant  carried  on  businest  in  England  at  th6 
time  of  the  issuing  of  the  writ,  an  order  to  proceed,  made  under 
the  above  section,  will  not  be  set  aside,  when  it  is  left  at  all 
doubtful  whether  the  defendant  then  resided  in  England  {Narf  v. 
Mutters,  12  C.  B.,  N.  S.  816  ;  L.  J.  81.  C.  P.  857). 

But  the  defendant  is  entitled  to  have  the  order  set  aside  on 
showing  that  he  has  besai  without  the  jurisdiction  ever  since  tb# 
issuing  of  the  writ  {Hesketh  v.  Fleming,  L.  J.  24,  Q.  B.  265), 
Bail  Court,  cor.  Coleridge,  J.,  which  case  was  followed  in  Flower 
y.  Allan  (2  H.  &  C.  688  ;  L.  J.  38,  Exch.  88),  where  the  defend- 
ant was  a  domiciled  Scotchman  resident  in  Scotland. 


Statutory  Service  qf  Writs. 

Public  «0M-        As  regards  the  service  of  writs  and  other  proceedings  on  pub- 

pauise.  lie  companies,  commissioners,  &o.,  statutory  modes  of  service  are 

generally  given.     The   Companies  Clauses  Consolidation  Aot 

(8  Vict.  c.  16,  s.  185),  provides  that  service  on  the  secretary  shadl 

be- sufficient.    It  has  been  held  that  teryice  on  the  Moretaiy  to 
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tke  Caledonian  Railway  Company, — which  is  partly  in  Kn^^Iand 
uid  partly  in  Scotland, — while  he  was  attending  a  meeting  in 
London,  was  good  service  (If'ilson  v.  CaUdimian  Railway  Com- 
fuf,  5  £xch.  822) ;  but  in  a  similar  case,  where  the  service  was 
effected  at  the  office  of  the  company  in  Scotland/the  service  v^aa 
m  aside  ( TkompMon  v.  North  British  Railway  Company,  42  Law 
rimes,  p.  95,  Ex.  M.  T.  1866),  in  which  case  the  court  ordered 
tbe  service  of  the  writ  of  summons  to  be  set  aside,  not  of  a  writ 
titiiCkiion,  as  stated  in  the  above  report  {ex  rel.  am.). 

Tbe  suiute  7  Will.  4  &  1  Vict,  c  73,  s.  26,  provides,  with  re-  Chartersd 
feeace  to  trading  companies,  that  service  of  any  writ  or  notice  cowtpaniet, 
00  tbe  cUrkf  or  by  leaving  the  same  at  the  head  othce  for  the 
time  bebg  of  the  company,  or  in  case  such  clerk  shall  not  be 
fcond  or  known,  then  service  thereof  on  any  agent  or  officer  ero- 
ded by  the  company,  or  by  leaving  the  same  at  the  usual  place 
of  abode  of  such  agent  or  officer,  shall  be  deemed  good  and  suf- 
ideot  service  on  the  company. 

Tbe  word  cUrk  here  means  chief  clerk,  not  a  mere  clerk  em- 
pk>fed  under  a  secretary,  or  other  clerk  (Walton  v.  Universal 
Saisttgt  Company,  16  M.  &  W.  4S8}. 

Service  upon  a   corporation  aggregate   is   provided   for  by  Corpora- 
«CLl6(aiil<,p.ll).  tUtns. 

It  would  seem  that  service  of  writs  might  be  made  at  the  com-  Joint-Stock 
piny*s  office  on  the  secretary  of  a  joint-stock  company  completely  companies. 
registered  under  7  &  8  Vict  c  110. 

Service  upon  a  director  of  a  company  registered  under  the  19 
4  20  VicL  c.  47,  was  held  bad  ( Towne  v.  Limerick  Steam  Ship 
CpKpajT,  limited,  5  C.  B.,  N.  S.  730) ;  but  it  has  been  held  (at 
cbanben)  good,  ,where  the  writ  had  subsequently  come  to  the 
^BOffledge  of  the  secretary  of  a  company  {ex  rel  am.). 

Tbe  Companies  Act,  1862,  contains  the  following  important 
provinons  about  the  service  of  summonses,  &c. : — 

Sect.  62.  Service  of  notices  on  company,^—  Any  summons,  no- 
tice, order  or  other  document  required  to  be  served  upon  the 
cfiBipaoy  may  be  served  by  leaving  the  same,  or  sending  it 
diny^  tbe  post  in  a  prepaid  letter  addressed  to  the  company,  at 
4eir  roistered  office. 

Sect  63.  Rales  as  to  notices  by  letter."] — Any  document  to  be 
icrred  by  post  on  the  company  shall  be  posted  in  such  time  as 
to  admit  of  its  being  delivered  in  the  due  course  of  delivery 
witbin  tbe  period  (if  any)  prescribed  for  the  service  thereof;  and 
in  proving  service  of  such  document  it  shall  be  sufficient  to  prove 
teiuch  document  was  properly  directed,  and  that  it  was  put  as 
« prepaid  letter  into  the  post-office. 

Sect  64.  AtUke/itieation  of  notices  of  company.] — Any  sum- 
Boot,  ootke,  order  or  proceeding  requiring  authentication  by 
^  eompany  may  be  signed  by  any  director,  secretary  or  other 
latborized  officer  of  the  company,  and  need  not  be  under  the 
coKooo  seal  of  the  company,  and  the  same  may  be  in  writing  or 
ii  print,  or  partly  in  writing  and  partly  in  print 

Ib  an  action  against  any  printer,'  publisher  or  proprietor  of  Printer,  ^e. 
ay  newspaper,  service  of  any  writ  or  notice  at  the  house  or  place  of  newspaper, 
acBtioDed  in  the  declaration  of  such  printer,  &c.,  as  the  house 
w  pbce  at  which  such  newspaper  is  prmted  or  published,  shall 
^  good  and  sufficient  service  upon  any  penon  named  in  such 
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declaration  as  printer,  publisher  or  proprietor  of  the  newspaper 
therein  mentioned  (6  &  7  Will. 4,  c.  76,  s.  9). 

The  above  observations  as  to  the  service  of  the  writ  of  sum- 
mons apply,  of  course,  to  a  renewed  or  concurrent  writ 

Irregularity  in  Service  qf  Write, 

If  the  senrice  of  the  writ  is  irregular,  it  may  be  set  aside.  If 
the  irregularity  is  apparent  from  the  copy  served,  as,  for  example, 
if  there  is  no  indorsement  of  the  amount  of  costs  claimed  by  the 
plaintiff,  the  defendant  may  apply  either  to  the  court  or  to  a 
judge  at  chambers  to  set  it  aside  ;  and  the  application  should  be 
to  set  aside  the  iermce  ( Truslove  v.  fVhitechurch,  8  Dowl.  837 ; 
Hall  V.  Redington,  5  M.  &  W.  603 ;  see  also  Wills  v.  Dawson,  2 
Dowl.  N.  S.  465 ;  Hemp  v.  Warren,  2  Dowl.  N.  S.  758).  As  to 
applications  to  set  aside,  see  sect  20  {past,  p.  28),  and  R.  G.,  H.T. 
1853,  rr.  135,  136,  137,  post. 

An  objection  to  the  service  of  a  writ  may  be  waived  by  lapse 
of  time  {Holmes  v.  Russell^  9  Dowl.  487 ;  Davis  v.  Sherlock,  7 
DowL  530) ;  by  taking  a  step  in  the  cause  {Hon^/ray  ▼.  Kenning, 
2  Chit  Rep.  236 ;  R.  G  .  H.  T.  1853,  r.  135,  post) ;  by  asking  for 
time  to  pay  (Rawes  v.  Knight,  1  Bing.  132) ;  or  by  promising  to 
settle  {Lloyd  v.  Hawkyard,  1  M.  &  R.  32) ;  or  by  expressing 
regret  at  not  having  paid  {Holt  v.  Ede,  1  D.  &  L.  68). 

If  the  plaintiff  discovers  an  irregularity  in  ihe  writ,  copy  or 
service,  he  may  give  the  defendant  notice  not  to  appear,  which 
will  prevent  the  defendant,  if  he  have  had  notice  in  time,  from 
incurring  further  costs.  If  he  has  incurred  costs,  as,  for  instance, 
by  obtaining  a  rule  or  summons  to  set  aside  the  proceedings,  such 
costs  should  be  tendered. 

See  also  as  to  reasonable  time  within  which  to  apply,  and  also 
as  to  application  of  the  R.  G.,  H.  T.  1853,  r.  135  (  post),  Bayne  v. 
Slack  (3  C.  B.,  N.  8.  368 ;  L.  J.  27,  C.  P.  14). 


As  to  actions 
against 
British  sub- 
jects residing 
out  of  the 
Jurisdiction 
of  the  Supe- 
rior Courti. 


18.  In  case  any  defendant,  being  a  British  subject, 
is  residing  out  of  the  jurisdiction  of  the  said  Superior 
Courts,  in  any  place  except  in  Scotland  or  Ireland,*  it 
shall  be  lawful  for  the  plaintiff  to  issue  a  writ  of  sum- 
mons in  the  form  contained  in  the  Schedule  A.  to  this 
act  annexed,  marked  No.  2,  which  writ  shall  bear  the 
indorsement  contained  in  the  said  form,  purporting 
that  such  writ  is  for  service  out  of  the  jurisdiction  of 
the  said  Superior  Courts;  and  the  time  for  appearance 


*  It  it  to  be  observed  that  a  writ  cannot  be  issued  under  this  section 
against  a  defendant  residing  in  Scotland  or  Ireland.  The  words  creating 
this  exception  were  introduced  into  the  act  at  the  last  moment.  A  Scottiali 
plaintiff  may  sue  an  English  defendant  in  the  courts  of  Scotland  if  he  have 
any  property  [semblet  of  whatsoever  nature  and  howsoever  small  {Londom 
and  North  Weatem  Railway  Company  v.  Lindsay^  Z  McQueen's  H.  L.  Rep. 
99)],  which  can  be  attached  juritdietioni*  fundanda  oautd,  and  the  latter 
may  never  hear  of  the  action  till  he  finds  his  property  seized  by  a  Judgment 
creditor.  An  English  creditor,  has  no  such  remedy  against  a  debtor  in 
Scotland  or  Ireland.  He  must  go  to  the  Scottish  or  Irish  courts,  as  the  omae 
may  be ;  and  this  even  if  the  debtor  have  all  his  property  in  this  country. 
But  one  who  is  not  a  British  subject  may  be  proceeded  against  by  English 
process  under  s.  1 9  {pott^  p.  27),  though  resident  in  Scotland  or  Ireland.  See 
the  observations  of  Westbury,  L.  d  in  Cookney  ▼.  Anderson  (1  De  G.,  J.  & 
8.  S65;  L.  J.SS,Ch.4S7). 


SERTICE  OF  "ITKITS.  1 7 

bj  the  defendant  to  such  writ  shall  be  regulated  hj 
the  distance  irom  England  of  the  place  where  the 
defendant  is  residing  ;  and  it  shall  be  lawful  for  the 
court  or  judge,  upon  being  satisfied  by  affidavit  that 
there  is  a  cause  of  action,  which  arose  within  the 
jurisdiction,  or  in  respect  of  the  breach  of  a  contract 
made  within  the  jurisdiction,  and  that  the  writ  was 
personally  served  upon  the  defendant,  or  that  reason- 
able efforts  were  made  to  effect  personal  service  thereof 
upon  the  defendant,  and  that  it  came  to  his  know- 
ledge, and  either  that  the  defendant  wilfullj  neglects 
to  appear  to  such  writ,  or  that  he  is  living  out  of  the 
jurisdiction  of  the  said  courts  in  order  to  defeat  and 
delay  his  creditors,  to  direct  from  time  to  time  that  the 
plaintiff  shall  be  at  liberty  to  proceed  in  the  action  in 
Euch  manner,  and  subject  to  such  conditions,  as  to  such 
court  or  judge  may  seem  fit,  having  regard  to  the  time 
allowed  for  the  defendant  to  appear  being  reasonable, 
and  to  the  other  circumstances  of  the  case:  provided 
always,  that  the  plaintiff  shall  and  he  is  hereby  re- 
quired to  prove  the  amount  of  the  debt  or  damages 
claimed  by  him  in  such  action,  either  before  a  jury 
opon  a  writ  of  inquiry,  or  before  one  of  the  Masters 
of  the  said  Superior  Courts,  in  the  manner  hereinafter 
provided,  according  to  the  nature  of  the  case,  as  such 
court  or  judge  may  direct ;  and  the  making  such 
proof  shall  be  a  condition  precedent  to  his  obtaining 
judgment.* 

TbehidcHYement  required  by  8.  8  (p.  6,  ante)i  should  be  made 
OD  tkii  writ,  but  should  allow  the  defendant  the  time  limited  for 
>ppeanDce  to  pay  the  debt  and  costs. 

Tbit  simple  procedure  has  been  substituted  in  lieu  of  the  pro- 
wedtn^  to  outlawry.  While  an  absent  defendant  has  ample  op- 
portunity of  defending  himself,  reckless  and  fraudulent  debtors 
ue  00  longer  able  to  set  their  creditors  at  defiance  by  leaving  the 
country. 

This  writ  of  summons  differs  from  the  ordinary  writ  in  not   Writ. 
>pedfying  in  the  body  of  it  the  time  for  entering  an  appearance. 
This  if  Idt  to  the  plaintiff,  who  must  judge  for  himself  what  time 
it  viU require  to  enable  the  defendant  to  appear  (which  will  de- 
tend,  of  course,  npon  the  place  of  his  residence),  and  fill  up  the 
aUnks  in  the  writ  and  indorsement  accordingly.     The  indorse-  Indonements 
»ent  of  the  name  and  address  of  the  person  issuing  the  writ  ***  "^'• 
UQst  be  as  special  as  in  the  case  of  an  ordinary  writ  (p.  4,  ante), 
h  has  likewise  an  indorsement  that  the  writ  is  for  service  out  of 
d|«jinri9diction. 

The  previous  observations  as  to  the  issue  and  service  of  ordi- 


*  Execution  upon  the  Judgment  thus  obtained  may  be  made  available 
■piM  Ike  defendant's  property  In  this  eonntry. 
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nary  writs  of  summons  apply  to  this  peculiar  writ,  and  there  is 
a  special  provision  (s.  23,  p^tt  p.  29)  enabling  o«iMuk  to  take 
affidavits  of  service. 

A  writ  for  service  out  of  the  jurisdiction  should  be  indorsed 
by  the  person  serving  it,  as  in  the  case  of  an  ordinary  writ  of 
summons  under  s.  15  {antet  p.  10). 

As  the  orij^inal  writ  must  be  shown  to  a  defendant  when 
served,  if  required  by  him,  the  original  writ  should,  in  the  case 
of  service  out  of  the  jurisdiction,  be  sent  to  the  person  charged 
with  the  service. 

The  plaintiff  cannot  recover  final  judgment  upon  non-appear- 
ance, against  a  defendant  served  with  process  out  of  the  juriadic- 
tion.  The  proviso  at  the  end  of  the  section  involves  an  inquiry 
before  the  Master  (in  ordinary  cases)  under  s.  94  {pottt  p.  86). 

Before  a  plaintiff  can  proceed  under  this  section,  he  roust  ob- 
tain the  leave  of  the  court  or  of  a  judge  to  do  so,  and  this  leave 
is  only  obtainable,  Istly,  on  the  court  or  judge  being  satisfied  by 
affidavit  that  there  is  a  cause  of  action  which  arose  within  the 
jurisdiction,  or  in  respect  of  the  breach  of  a  contract  made  withia 
the  jurisdiction  ;  2ndly,  that  the  writ  was  personally  served,  or 
that  reasonable  efforts  were  made  to  effect  personal  service,  and 
that  the  writ  came  to  the  defendant's  knowledge ;  Srdly,  that  the 
defendant  wilfully  neglects  to  appear  to  the  writ,  or  is  liTing  out 
of  the  jurisdiction  of  the  coui;|t  in  order  to  defeat  and  delay  his 
creditors. 

1.  The  court  or  a  judge  must  be  satisfied  by  affidavit  of  the 
existence  of  a  cause  of  action,  and  of  its  being  within  the  juris- 
diction of  the  court ;  but  the  insufficiency  of  the  affidavit  may  be 
waived  by  the  defendant  {Harrison  y.  mtUams,  24  L.  T.  149, 
Q.  B.,  M.  T.  1854). 

The  words  *'  cause  of  action"  in  this  section  have  not  received 
a  uniform  interpretation  from  the  courts,  but  the  better  opinion 
seems  to  be  that  these  words  mean  a  substantial  part  of  the  cause 
of  action. 

A  claim  for  a  balance  due  as  the  result  of  cross- consignments 
and  remittances  between  a  merchant  here  and  a  merchant  (a 
British  subject)  domiciled  and  carrying  on  business  exclusively 
at  the  Cape  of  Good  Hope,  was  held  by  the  Court  of  Common 
Pleas  to  be  a  cause  of  action  which  arose  within  the  jurisdiction 
of  the  court,  and  a  breach  of  a  contract  made  within  the  juris- 
diction {Horwood  V.  Wood,  17  C.  B.,  N. S.  749).  Where  a  cargo 
had  been  loaded  abroad  under  a  foreign  charterparty,  a  claim  for 
demurrage  at  an  English  port  was  held,  by  Williams,  J.,  at 
chambers,  to  be  a  cause  of  action  arising  within  the  jurisdiction 
{SlaHe  V.  Noei^  4  F.  &  F.  424).  So  where  goods  were  delivered 
on  board  a  ship  in  an  En^^lish  port  for  a  foreign  buyer  under  a 
contract  made  abroad,  Willes,  J.,  held,  at  chambers,  that  an 
action  for  the  price  was  maintainable  under  this  section  (NeltU'- 
fold  y.  Funcke,  C.  P.,  ex  rel,  am..  3rd  March,  1866).  But  in  Sichel 
y.  Borch  (2  H.  &  C.954;  L.J. 88,  Ex.  179),  where  the  defendant, 
a  foreigner  residing  in  Norway,  there  drew  a  bill  of  exchange  on 
£..  and  after  indorsing  it  to  D.'s  order  sent  it  by  post  to  D.  in  Lon- 
don who  indorsed  it  to  the  plaintiff*,  the  Court  of  Exchequer  held 
that  the  "  cause  of  action"  did  not  arise  within  the  jurisdiction  ; 
Pollock,  C.  B.,  and  Martin,  B.,  holding  that  these  words  imply 
the  whole  cause  of  action.  In  the  subsequent  case,  however,  of 
Chapman  v.  CottreU  (3  U.  &  C.  865  ;  L.  J.  84,  Ex.  186),  where 
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tbe  def^adast,  a  British  subject  residing  at  Florence,  signed  two 
promissdry  notes  there  as  joint  and  several  maker  with  his  bro- 
tber  in  London,  to  whom  be  sent  them  by  post,  and  his  brother 
thereupon  signed  the  notes  and  delivered  them  to  ihe  payees  in 
England,  the  same  court  held  that  the  cause  of  action  arose 
vfaa  the  notes  were  delivered  to  the  payees  in  this  country. 
Tbe  principal  distinction  apparent  between  these  last  two  cases 
app^rs  to  be,  that  in  Siehel  v.  B*wrh  the  cause  of  action  may  be 
^d  to  have  been  complete  as  against  the  defendant  before  the 
bill  arrived  in  England,  whereas  in  Chapman  v.  Cottreil  the  cause 
of  action  may  be  said  not  to  have  been  complete  as  against  the 
defendant  until  the  notes  were  signed  and  delivered  by  the  de- 
fendant's brother  as  joint  maker  in  England.  Sed  qw^ere.  It 
Baj  be  remarked,  that  the  case  of  Chapman  v.  Cottreil  is  more 
coDsistrat  with  the  earlier  case  of  F{fe  v.  Round  (6  W.  R.  282, 
H.T.  1858),  in  which  case  the  Court  of  Exchequer  held,  that 
tbe  dishonour  in  England  of  a  promissory  note  made  and  deli- 
vered to  tbe  plaintiff  in  France,  but  payable  in  England,  was 
within  the  section.  See  also  Gtocer  v.  Fenigmy  (11  W.  fi.  146,  /  ^  y 
Q.  B.,  M.  T.  1862,  cited,  poit,  p.  27 ).  J^  ^    /t  •  '< »  ^ 

An  Irish  judgment  for  a  debt,  contracted  in  England,  does  not 
eoostitatea  cause  of  action  arising  within  the  jurisdiction  {TheU 
wnll^.  Ttltertou,  16  C.  B.,  N.  S.  813). 

Tbe  Court  of  Exchequer  have  interpreted  this  section  so  as  to 
dtim  and  exercise  jurisdiction  wherever  leave  has  been  given, 
whether  rightly  or  wrongly,  to  proceed  under  it  (Hutton  v.  tfhite- 
Jume,  1  H.  &  N.  82) ;  Martin,  B.,  observing,  that  *'  it  is  not  re- 
quired that  there  should  be  a  canse  of  action,  but  that  the  court 
or  a  jadge  should  be  satisfied  that  there  is  one."  Where,  how- 
ever, it  appears  that  the  cause  of  action  did  not  arise  within  tb« 
jorisdiction,  the  court  will  set  aside  the  writ  and  service  ( Binet 
v.PSeol,4  U.  &  N.  565  ,  L.  J.  28,  Ex.  244;  Diamcwd  v.  Sutton, 
L.  R.  1,  Ex.  130).  When  the  defendant  by  affidavit  states  that 
the  caoie  of  action  arose  abroad,  the  plaintiff  must,  to  support 
the  writ,  distinctly  show  such  facts  as,  if  true,  would  show  that 
the  cause  of  action  arose,  or  the  contract  was  made  within  the 
jviadiction  (Bimel  ▼.  Picot,  vbi  supra), 

Appearance  by  the  defendant  operates  as  a  waiver  of  objection 
to  the  jurisdiction  (Forbes  ▼.  Smith,  10  Exch.  717  ;  Stani/orth  v. 
Bkkmud,  13  W.  R.  724;  Bail  C,  E.T.  1865,  cor.  Crompton,  J.), 

The  costs  of  foreign  service  are  allowed  on  taxation  ( ffkite  v. 
i^//,L.J.28,Ex.  32). 

Af  affidavits  will    be  required  in  many  of  the  proceedings  AffidavUt. 
Boder  the  statute,  it  may  not  be  inopportune  in  this  place  to 
Kite,  u  succinctly  as  possible,  the  general  rules  to  be  followed 
ia  fnraing  diese  instruments. 

Affidavits, 

(a)  ^eir  Title.  ^ 


An  affidavit  should  be  entit||f||p>  the  court  in  which  the  action  Court, 
W  brought  {MoiUng  v.  Poland,  3"5I.  &  S.  157).    It  should  also  be  Cause. 
otided  in  the  cause  {Ball  v.  StanUy,  6  M.  &  W.  396) ;  in  which  PaHies, 
cue  it  ought  to  sute  the  christian  names  and  surnames  of  all  the 
pvtics  to  the  action,  otherwise  it  cannot  be  used  {Anderson  v. 
^«ler,  3  DowL  107 ;  Cohen  v.  WiUiams,  8  Dowl.  418).     Thus  an 
^ttsvit  entitled  A*  ▼•  B,  and  others^  would  be  bad  (Dm  dem. 
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Pryme  v.  Roe,  8  Dowl.  340).  The  christian  name  and  surname 
IniHaltef  should  be  stated  at  length  {Masters  ▼.  Carter,  4  Dowl.  577).  In 
parties,  actions  upon  bills  of  exchange,  promissory  notes,  or  other  writUn 

instruments,  any  of  the  parties  to  which  are  desifpiated  by  the 
initial  letter  or  letters,  or  some  contraction,  of  the  christian  or  first 
name  or  names,  it  is  sufficient  to  designate  such  person  in  an 
affidavit  by  the  same  initial  letter  or  letters,  or  contraction,  of  the 
christian  or  first  name  or  names,  instead  of  stating  the  christian 
or  first  name  or  names  in  full  (3  &  4  Will.  4,  c  42,  s.  12);  the 
affidavit  should  show  such  initials  to  have  been  so  used  (Holbert 
y.  fFilliams,  8  Dowl.  139).  Where  the  defendant  is  described  by 
initials,  by  a  wrong  natne,  or  toithotU  a  christian  name,  it  should 
appear  that  due  diligence  has  been  used  to  obtain  knowledge  of 
the  proper  name;  but  as  a  general  rule  it  is  sufficient  if  the 
identity  of  the  parties  clearly  appears  {Baldwin  v.  Bannermam^  12 
C.  B.  152).  It  should  also  clearly  appear  which  parties  are 
plaintiffs  and  which  defendants  {Harris  v.  Griffith,  4  Dowl.  289). 
Entitling  a  cause  as  **  C  D,  ats,  A.  B.*'  instead  of  A,  B,  v.  C  £>. 
has  been  held  bad  {Richards  v.  Isaac,  2  Dowl.  710).  If  defectire 
in  either  of  these  respects,  the  affidavit  may  be  rejected. 

If  the  plaintiff*  sue,  or  the  defendant  is  sued,  in  a  representa- 
tive capacity,  as  executor,  administrator  or  assignee,  his  repre^ 
sentative  character  must  be  stated  ( Wright  v.  Hunt,  1  Dowl.  457); 
and  the  party  of  whom  the  plaintiff'  or  defendant  is  executor, 
administrator  or  assignee  must  be  stated ;  **  assignee,  &cV'  for 
instance,  being  insufficient  {Casley  v.  Smith,  4  Dowl.  477). 

(b)  By  whom  to  be  made. 
The  affidavit  as  to  the  cause  of  action  need  not  necessarily  be 
made  by  the  plaintiff*.  It  may  be  made  by  one  of  several  plaintifTs 
{Swayne  v.  Crammond,  4  T.  R.  176).  It  may  be  made  by  another 
person,  who  can  swear  to  the  cause  of  action,  the  existence  of 
which  should  not  only  be  shown  according  to  his  knowledge,  but 
the  means  of  that  knowledge  should  appear,  that  the  court  or 
judge  may  see  whether  the  deponent  has  sufficient  means  of 
Knowledge. 

Abode  of  dO'        The  true  abode  and  the  addition  of  the  deponent,  or  of  all  the 

ponent,  deponents,  if  several,  should  be  stated  in  the  affidavit  {Cobbeti  v. 

OldJUtd,  16  M.  &  W.  469  ;  R.  G.,  H.  T.  1853,  r.  138,  post).  It 
is,  however,  sufficient  in  affidaviu  sworn  by  a  party  to  the  cause 
to  describe  the  deponent  as  "  the  above-named  plaintiff*  (or  de- 
fendant)," without  inserting  the  place  of  abode,  or  any  other  addi- 
tion {Shires.  Walker,  2  M.  &  G.  917). 

It  is  sufficient  if  the  deponent  describe  himself  as  "  of  the  city 
of  London,  merchant"  {Fassier  v.  Alderson,  3  M.  &  S.  165);  or 
as  "of  Bath,  in  the  county  of  Somerset,  esquire'*  {Coppin  v. 
Potter,  2  Dowl.  785) ;  and  see  Hewer  v.  Cox  ^.  J.  30,, Q,  B.  73), 
for  decision  under  the  Bills  of  Sale  Act.      ^  /  ^     ^  '"     . :  v 

Foreigner,  Where  a  foreigner,  who  had  come  to  this  country  merely  for 

temporary  purposes,  described  himself  as  of  his  place  of  resi- 
dence abroad,  it  was  deemed  sufficient  (Boutchet  v.  Kittoe,  3  East, 
154). 

Clerk,  It  is  sufficient  if  the  clerk  to  an  attorney  state  the  place  of 

business  of  such  attorney  as  his  residence  {Strike  y.  Blanchard^ 
5  Dowl.  216 ;  Attenborough  v.  Thompson,  2  H.  &  N.  559).  Where 
a  deponent  described  himself  as  "  S.,  clerk  to  E.  J.,  esq.,  bar- 
rister-at-law,  and  assessor  of  the  Court  of  Passage  of  the  borough 
of  L./'  the  affidavit  was  rejected  (  Winch  v.  Williams^  12  C.  B.  416.) 
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A  derk  may  describe  himself  as  of  the  office  where  he  does 
boiiMss  during  the  day,  although  he  sleep  elsewhere  {Haslop 
V.  7Ww,l  M.&S.  108). 

A  person  lately  discharged  from  prison,  but  who  slept  there, 
was  hdd  sufficiently  described  as  late  of  that  prison.  The  resi- 
dcnee  stated  must  be  the  true  one :  therefore  a  deponent  cannot 
describe  himself  as  kU*  of  a  place  where  he  has  ceased  to  reside, 
vben  he  actually  resides  elsewhere  at  the  time  (Sedlejf  v.  White, 
11  East,  528). 

An  affidarit  must  state  the  rank  or  degree  in  life,  profession  dddUUm  of 
or  trade  of  the  deponent,  unless  he  is  a  party  in  the  cause.  This  d^oment. 
additioD  ought  to  be  stated  with  sufficient  certainty.  **  Merchant" 
(Fatfier  ▼.  Alderson,  ubi  supra),  "  manufacturer,"  **  late  clerk  to," 
Ac;,  *' managing  clerk  to,"  &c.  (Simpson  ▼.  Drummand,  2  Dowl. 
47 J),  "agent  of  the  plaintiff*'  (Lurford  v.  Groombridge,  2  Dowl. 
N.  S.  832),  have  been  held  to  be  sufficient  additions;  but  see 
Wiatk  ▼.  WiUiamM  (ubi  sttpra).  An  affidavit  by  **  R.  J.,  late  of 
tbecity  of  W.,  Yictualler,  but  now  of,"  &&,  without  further  ad- 
dition, has  been  held  sufficient  (Angel  v.  Ihler,  5  M.  &  W.  163). 
But**  assessor"  is  not  sufficient  (Nathan  v,  Cohen,  3  Dowl.  370). 
And  the  descriptions  *'  acting  as  managing  clerk,*'  &c  {Graves  v. 
Bronhg,  6  A.  &  £.  805);  or  ''articled  clerk"  (R.  v.  Reetfe, 
4Q.  B.  211);  are  insufficient  if  it  be  not  stated  to  whom  or  in 
what  profession  ;  an  attorney's  clerk  should  not  be  described  as 
i  "gentleman"  (Tuton  v.  Sanoter,  8  U.  &  N.  280;  L.  J.  27,  Ex. 
293;  Beaies  ▼.  Tennant,  L.  J.  29,  Q.  B.  188;  decided  under  the 
BiUi  of  Sale  Act);  and  as  to  the  propriety  of  the  addition 
"gentleman"  to  other  persons  than  attorneys,  see  Chit.  Stat,  8rd 
ed.  ToL  iii.  p.  417,  notes,  and  toI.  iv.  p.  1066. 

It  is  not  necessary  to  give  any  addition  to  any  party  mentioned 
in  the  affidavit,  but  to  the  deponent  (  WaUis  y.  Foyce,  1  D.  &  R. 
IM). 

(c)  The  Contents. 

Affidarits  must  1>e  divided  into  paragraphs,  and  each  paragraph   Distribution. 
■nm  be  numbered  consecutively,  and  must  be  confined  as  near 
ts  Bsy  be  to  a  distinct  portion  of  the  subject  (R.  G.,  M.  V.  1854, 
T'Xpsst). 

The  ftatements  made  in  an  affidavit  should  be  such  that  per-  Must  be  cer- 
jmy  may  be  assigned  on  them  if  they  are  false ;  they  should,  tain  and  ex- 
*<refore,  be  distinctly  expressed.  Everything  that  is  material  P'*^- 
"bould  be  stated,  as  the  defendant  may  have  no  opportunity  to 
deny  the  truth  of  the  statement,  and  nothing  should  be  left  to 
intendment  (Friek  v.  Poole,  9  B.  8r  C.  543) ;  but  at  the  same  time 
•0  irrelevant  matter  should  be  introduced.  Statements  as  to  the 
nnteoce  of  a  cause  of  action  must  be  direct  and  positive,  and 
Bot  argumentadve  {Pomp  v.  Ludvigson,  2  Burr.  655).  Swearing 
to  a  debt,  **  as  deponent  believes"  ( Rios  v.  Belisant,  2  Str.  1209) ; 
er, *< as  appears  by  the  bond"  (Heathcote  v.  GosUn,  2  Str.  1157) ; 
w," by  the  agreement"  (Jennings  v.  Martin,  3  Burr.  1447);  or, 
"aeeording  to  the  bill  delivered  to  the  defendant"  (  Williams  v. 
Jsekson,  3  T.  R.  575) :  or  even  swearing  that  defendant  is  in- 
d«bted  in  a  sum  "  for  which  he  has  not  accounted"  (Champioti  v. 
(iUbert^  4  Burr.  2126),  would  not  be  sufficient  See  observations 
>i  to  swearing  *'  on  information  and  belief"  in  Amdt  v.  Porter 
(LJ.30,  Ex.  19).  An  affidavit  "to  the  best  of  the  belief"  of 
die  deponent,  was  held  sufficient  under  the  BUls  of  Sale  Act  (Roe 
T.  Brudshaw,  L.  R.  1,  Ex.  106).    An  affidavit  of  debt  for  goods 
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•old  and  delivered,  which  went  on  to  state  that  the  creditor  had 
received  no  other  security  save  certnin  bills  of  exchange,  overdue 
and  unpaid,  was  by  Lord  Teiiterden,  at  chambers,  held  insuffi- 
cient, as  it  did  not  allege  that  the  creditor  was  the  holder.  An 
affidavit,  however,  that  the  defendant  is  indebted  in  such  a  sum 
**  as  the  plaintiff  computes  it,"  would  be  good  (Moaltby  v. 
Richardson,  2  Burr.  1032). 

Where  it  is  from  the  circumstances  clearly  impossible  to  swear 
positively  (as  where  the  cause  of  action  arose  from  non-payment 
of  bills  in  India),  it  is  considered  sufficient  to  state  that  the  bills 
were  not  paid  "  to  deponent's  knowledge  and  belief"  (Hobson  ▼• 
Campbell^  1  H.  Bl.  245;  and  see  Aoe  v.  Bradshaw^  ubi  supra). 

When  facts  are  not  within  the  deponent's  knowledge,  he  should 
allege  that  he  has  been  informed  thereof,  and  that  he  verily  be- 
lieves them  to  be  true. 

Clerical  errors  are  not  considered  sufficient  ground  for  reject- 
ing an  affidavit  when  the  meaning  is  clear.  But  this  will  depend 
upon  whether  the  mistake  is  material  or  not     In  a  case  where  a 

garty  sued  by  his  next  friend,  and  the  affidavit  stated  the  suit  to 
e  by  her  next  friend,  the  affidavit  was  upheld.  An  affidavit, 
however,  in  which  the  word  "oath"  wa«  omitted  (Oliver  v.  Price^ 
3  Dowl.  261);  and  another  in  which  the  word  "said"  was  sub- 
stituted for  "  saith"  {Howorth  v.  Hubbersty,  3  Dowl.  ^5)^  were 
held  insufficient. 

Affidavits  made  by  parties  claiming  debts  en  autre  droit,  should 
be  as  direct  and  positive  as  the  circumstances  of  the  case  will 
permit  In  cases  where  the  creditor's  claim  arises  to  him  en 
autre  droit,  as  an  executor,  administrator  or  assignee,  it  is  not 
necessary  that  he  should  swear  positively;  it  is  enough  if  he 
swears  to  his  belief  {Roche  v.  Carey,  2  W.  Bl.  850).  It  would 
appear  that  an  assignee  of  a  bankrupt  may  swear  to  the  debt  '*  as 
it  appears  by  the  bankrupt's  books,"  or  "  by  his  last  examina- 
tion," adding  the  usual  words,  "as  he  verily  believes"  (Touna 
V,  Edwards,  4  Burr.  2283).  Dates,  when  material,  should  be 
sworn  to  positively;  but  affidavits  by  an  executor,  who  swore  to 
the  debt  being  due  to  the  testator,  **  as  appears  from  a  statement 
made  from  the  testator's  books  by  an  accountant  employed  to 
investigate  the  same,  as  deponent  verily  believes"  {Rowney  w. 
Deane,  1  Price,  402) ;  by  an  assignee  of  a  bankrupt  who  swore  to 
the  debt,  as  it  appears  from  the  letters  of  A,  and  B,  "  as  this 
deponent  believes"  {Moiling  v.  Buckholtz,  2  M.  &  S.  563)  ;  by  a 
bankrupt,  who  stated  that  the  debtor  was  indebted  to  the  de- 
ponent before  the  commission,  and,  "  as  he  believed,"  was  still 
indebted  to  his  assignees  on  a  bill  accepted  by  him,  endorsed 
by  the  drawer  to  deponent,  and,  "  as  he  believed,"  still  unpaid 
{Tucker  v.  Francis,  12  Moo.  347),  have  been  respectively  held 
insufficient.  An  assignee,  as  above  stated,  will  be  allowed  to 
swear  "  to  the  best  of  his  knowledge  and  belief,"  to  all  facts  not 
within  his  own  knowledge.  If,  however,  an  executor  or  assignee 
swear  positively  to  the  debt,  the  affidavit  will  not  be  rejected  on 
that  account,  however  improbable  it  may  be  that  the  deponent 
should  have  such  positive  knowledge. 

An  affidavit  of  a  debt  by  a  surviving  partner  should  show  that 
the  other  partner  is  dead  {Morrell  v.  Parker,  6  DowL  123).  An 
affidavit  that  the  defendant  was  indebted  to  the  plaintiff*  and  his 
wife  as  administratrix  of  J.  P.  deceased,  was  considered  sufficient, 
without  stating  expressly  that  /.  P,  died  intestate  ( Coppin  v.  Potter, 
2  Dowl   785;. 
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(d)  The  Cause  of  Actum. 
It  may  be  nseful  to  refer  to  a  few  of  the  cases  illustrative  of  Camtt  of 
vbat  have  been  held  tt^fficient  and  what  insi^cient  statements  of  <><^'*<^- 
**eaitau^ac/Hm,"— cases  generally  decided  oo  applications  to 
bdd  defeodant  to  bail ;  but  the  principles  laid  down  in  these 
cases  may  be  considered  generally  applicable  lo  an  affidavit  ne- 
cessuy  lor  obtaining  leave  to  proceed  on  a  defendant's  absence 
tod  non-appearance. 

In  a  case  where  the  defendant  was  stated  to  be  indebted  to  the  i)««tf. 
(tqwoent,  under  a  deed  by  which  the  defendant  covenanted  to 
pay  money  at  a  time  now  past  {Lambert  v.  }Vray,  3  Dowl.  1691) ; 
and  in  another,  where  the  defendant  was  said  to  be  indebted  to 
ibe  pUindff  in  500L  "  upon  a  certain  indenture  of  mortgage^  by 
vhidi  the  defendant  covenanted  to  pay  the  said  sum  of  money  to 
tlic  plaintiff  at  a  certain  day  now  past"  {MasUrs  v.  Billing,  3 
BovL  751 };  the  affidavits  were  held  sufficient 

An  affidavit  on  a  bond  should  state  the  bond  to  be  due  and  Bond. 
payaWe  {Smith  v.  Kendal,  7  D.  &  R.  232).     In  a  case  where  the 
affidavit  stated  the  debt  to  "  be  for  principal  and  interest  due  on  a 
*<»«rf,"  without  stating  the  bond  to  be  conditioned  for  the  payment 
ofoMoey  {Byland  ▼.  King,  7  Taunt.  275),  it  was  held  sutticient« 

Ad  sffidavit  of  debt  on  an  award  should  state  the  submission,  Award. 
tbe  making  of  the  award,  and  that  the  money  was  due  at  a  day 
past  {Anon,  1  DowL  5).  If  the  award  direct  the  money  to  be 
paid  by  defendant  to  plaintiff  on  demand,  such  demand  should 
W  stated  (i)rwrr  v.  Hood,  7  B.  &  C.  494).  An  affidavit  that  the 
defendant  was  indebted  fur  damages  awarded,  and  for  costs  and 
expenses  taxed  and  allowed,  has  been  held  sufficient  {Jenkins  v. 
iemAKh  P.  365). 

Where  the  debt  arises  on  bills  or  promissory  notes,  these  should  BUls  and 
W  itated  to  be  due  and  unpaid  {Kirk  v.  Almond,  1  Dowl.  318).  "^'^*- 
If  a  note  is  payable  by  instalments,  the  affidavit  should  show 
*^  instalments  are  doe  and  unpaid  {Hart  v.  M'Gerris,  3  Tyr. 
^).  An  affidavit,  stating  the  defendant  to  be  indebted  in  a 
certain  sum,  as  the  balance  of  a  bill  drawn  by  plaintiff  and  ac 
^n^  l>y  the  defendant,  and  due  at  a  day  past,  has  been  held 
fo&f\tni{WalnuUy  v.  Dibden,  4  Moo.  &  P.  10). 

It  ibottld  also  appear  how  the  defendant  is  liable,  whether  as 
■tteptor,  drawer  or  indorser  {Humphreys  v.  Winslow,  6  Taunt 
ill).  The  affidavit  should  show  the  character  in  which  the 
plaindff  claims,  whether  as  indorsee  or  payee ;  and  if  as  indorsee, 
It  thoa!id  state  by  whom  the  bill  was  indorsed  {Lewis  v.  Gompertx, 
1  Dowl  319> 

Intermediate  indorsements  need  not  be  stated  when  the  maker 
rf  a  promissory  note  is  sued  by  an  indorsee  of  the  payee  ( Luce  v. 
''*■«,  6  DowL  92);  in  actions  against  the  drawer  of  a  bill,  the 
■ftdavits  should  allege  the  presentment  to,  and  the  default  of  the 
itteptor,  or  facts  to  dispense  with  these  allegations;  but  it  need 
M  allege  notice  of  dishonour  {Simpson  v.  Dick,  3  Dowl.  731). 

Affidavits  of  debt  for  "goods  sold,"  not  stating  delivery,  and  Goods  sold, 
^  **  goods  sold  and  delivered,"  not  stating  *'by  the  plaintiff  ^^* 
10  defendant"  ( Young  v.  Galien,  2  M.  &  S.  603 ;  Handley  v. 
'Wti,  L.  R.  2,  Ex.  34);  for  goods  spld  and  delivered  to 
^  defendant  without  saying  *'  by  the  plaintiff"  {Carthrow  v. 
%fer,  1  East,  106);  and  mr  goods  sold  and  delivered /or  the 
ceieodaot,  instead  of  to  the  defendant  {Bell  v.  Thrujip,  2  B.  &  A. 
^);  for  work  dooe  and  materials  provided,  and  goods  manu- 
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factured  and  made  by  the  deponent  for  the  defendant  at  his 
request  {Ponl\fex  v.  Maltzoff,  1  Ezch.  436),  have  been  held  bad. 

An  affidavit  of  debt  for  money  paid,  laid  out,  and  expended, 
and  lent  and  advanced,  by  plaintiff  '*  to*'  the  defendant,  and  at 
hit  request,  omitting  the  words  "  for  the  defendant,"  has  been 
held  insufficient  {Friek  ▼.  Poole,  9  B.  &  C  o4d).  An  affidaWt 
for  money  had  and  received  on  account  of  the  plaintiff  ought  to 
state  it  to  have  been  received  by  the  defendant  to  the  plaintiff's 
use  {Kelly  v.  Curzon,  4  A.  &  E.  622). 

An  affidavit  that  defendant  is  indebted  to  plaintiff  in  1,000/., 
under  an  agreement  in  writing,  whereby  defendant  undertook  to 
pav  plaintiff  the  balance  of  accounts,  &c.  **  which  said  balance  is 
still  due  and  unpaid,"  without  stating  that  the  balance  was  1,000/., 
was  held  insufficient  {Hatfield  v,  Linguard,  6  T.  R.  217).  But 
an  affidavit  that  defendant  is  indebted  to  plaintiff  on  the 
"  balance  of  an  account  stated,"  without  adding  '*and  settled" 
{Tyler  v.  Campbell^  8  Bing.  N.  C.  675) ;  and  an  affidavit,  stating 
defendant  to  be  indebted  to  plaintiff  *'  on  an  account  stated  be- 
tween them,"  have  been  held  sufficient  {Balmanno  v.  May,  6 
Dowl.  806). 

An  affidavit  against  the  surety,  on  a  guarantee  for  goods, 
should  show  the  amount  guaranteed,  the  terms  of  the  guarantee, 
that  the  time  for  payment  had  elapsed,  and  that  the  principal 
debtor  had  not  paid  {Angus  v.  Robilliard,  2  Dowl.  90). 

An  affidavit  of  a  cause  of  action  arising  on  the  breach  of  aa 
agreement  must  state  a  breach  qfthe  agreement  {SUnion  v.  Hughetg 
6T.  R.  18). 

If  interest  be  sought  to  be  recovered  as  a  debt,  the  affidavit 
should  show  an  express  contract  {Harrison  v.  Turner,  4  Dowl.  72). 
It  need  nut  state  the  amount  of  the  principal,  nor  the  time  wheo 
it  began  to  run  ( White  v.  Sowerby,  8  Dowl.  584). 

(e)  B^ore  whom  ^jgHdanitt  to  be  used  in  the  Superior  Courts  m^ 
be  sufom. 

Affidavits  to  be  used  in  the  Superior  Courts  may  be  sworn 
before  the  court  or  the  judge  to  whom  the  application  is  made. 
An  affidavit  sworn  before  a  judge  of  one  of  the  Superior  Courts 
may  be  used  in  the  court  to  which  such  judge  belongs,  but  not  in 
any  other  court  unless  entitled  in  such  other  court  ( R.  G.,  H.  T 
1858,  r.  14^,  post).  They  may  also  be  sworn  before  a  commis* 
sioner  empowered  to  take  affidavits  in  the  court  in  which  the 
affidavit  is  entitled  (29  Car.  2,  c.  5,  s.  2).  See  as  to  affidaviu 
sworn  before  attomies,  their  agents,  and  clerks  (R.  G.,  H.  T. 
1858,  rr.  142,  148,  post;  and  Horsrfall  ▼.  Matthewman,  8  M.  &  S. 
154). 

Affidavits,  if  sworn  in  Scotland  or  Ireland,  may  be  sworn  before 
a  commissioner  of  the  court  appointed  to  take  affidavits  (3  &  4 
Will.  4,  c42,  s.  42).  An  affidavit  may  also  be  sworn  either  before 
a  judge  or  magistrate,  or  other  person  authorized  by  law  to  take 
affidavits.  If  the  affidavit  be  sworn  before  a  judge,  the  judge's 
signature  to  the  jurat  must  be  verified  by  affidavit  to  be  made  in 
this  country  {Dalmer  v.  Bernard,  7  T.  R.  252).  If  sworn  before 
a  magistrate  or  other  person,  not  only  the  signature,  but  also  the 
authority  to  administer  an  oath,  must  be  verified  in  like  manner, 
or  by  the  certificate  of  a  notary  public  {Ex parte  Worsley,  2  H.  Bl. 
275 ),  or  a  British  consul  acting  in  this  case  as  a  notary  public 
(6  Geo.  4,  c.  87,  s.  20;  /2e  Barber,  4  Dowl.  640). 
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A  Docirial  certificate  proTet  itself  (Colft  v.  Sherrard,  11  Exch. 
4S2);  as  to  its  effect,  see  Chesmer  v.  Noyes  (4  Camp.  129). 

An  affidavit  made  abroad  may  be  sworn  before  a  magistrate  Abroad. 
tkere,  but  his  signature  and  bis  autbority  to  administer  an  oath 
Dtut  be  verified  in  like  manner  {Omeaty  v.  Newell^  8  East,  864 ; 
Be  (Mfper,  18  C.  B.,  N.  S.  220;  L.  J.  34,  C.  P.  220). 

Affidavits  and  notarial  acts  may  now  be  made  and  done  abroad 
before  and  by  English  ambassadors  and  other  diplomatic  agents, 
twi  before  consuls;  and  may  be  received  in  evidence  without 
proof  of  the  seal  or  signature  of  such  ambassador  or  official 
penoo  which  they  Qiay  purport  to  have  affixed  to  them  (18  &  19 
VicL  c.  42) ;  and  see  s.  23  {pott,  p.  29). 

(0  Th^Jwat, 

Id  the  jurat  most  be  stated  the  date  of  swearing  the  affidavit  Jwrai. 
{Bladrwell  v.  Alien,  7  M.  &  W.  146),  as  also  the  place  and  county 
where  it  is  sworn,  if  sworn  before  a  commissioner  {Cass  v.  Cass, 
1 D.  &  L.  698).  The  place,  however,  may  be  stated  by  reference, 
if  it  be  mentioned  in  the  body  of  the  affidavit  (Grant  v.  Fry, 
8Dowl.284). 

If  the  affidavit  be  sworn  before  a  commissioner,  the  words  Jftwom 
•before  me"  must  be  inserted  in  the  jurat,  and  the  omission  of  ^jft^J?^*'**' 
tliese  words  cannot  be  waived  (R.  v.  Bloxham,  2  D.  &  L.  168).  *^*'*****^- 
It  iboold  appear  that  the  person  before  whom  it  is  sworn  is  a 
commissioner  of  the  court  in  which  it  is  entitled ;  but  it  is  no 
objcctioo  that  the  affidavit  is  entitled  in  the  Queen's  Bench,  and 
is  ftated  to  be  sworn  before  a  commissioner  of  the  Exchequer, 
tmless  it  be  shown  tliat  that  commissioner  is  not  a  commissioner 
of  the  Queen's  Bench  {Cheney  v.  Courtnois,  13  C.  B.,  N.S.  634  ; 
LJ.S2.C.P.  116). 

If  the  affidavit  be  made  by  two  or  more  persons  their  several     - 
Bsmes  must  be  written  in  the  jurat  (R.  G.,  U.  T.  1853,  r.  139, 

fUt). 

If  the  affidavit  be  made  by  a  person  who  appears  to  be  illiterate.  If  deponent 
tbe  fact  that  the  affidavit  was  read  to  the  party  making  it,  and  ^  illiterate. 
thst  the  deponent  seemed  perfectly  to  understand  the  same,  ought 
to  be  stated  in  the  jurat  {Haynet  v.  Powll,  3  Dowl.  599  ;  R.  G., 
fi*  T.  1853,  r.  141,  post).  When  the  deponent  makes  his  mark,  it 
■lioukl  appear  from  the  jurat  that  the  mark  was  made  by  the 
itfonent  {Wilson  ▼.  Makey,  9  Dowl.  352). 

If  twom  abroad,  the  jurat  ought  to  state  the  place  specially; —  If  sworn 
«o  bdd  m  Walker  v.  Christian,  by  Bosanquet,  J.,  after  consultation  «**'<>«*'• 
«itJi  the  judges  (2  Chit.  Pract  12th  edit.  vol.  ii.  p.  1621). 

Where  an  affidavit  is  made  by  a  foreigner  in  English,  an  in-   If  made  by  a 
ttrpreter  must  be  sworn  to  interpret  it  truly,  and  the  jurat  should  M^ifli^^* 
■ate  that  the  interpreter  was  so  sworn,  and  did  so  interpret 
{Bm  V.  Solliers,  4  B.  &  C.  358).     If  the  affidavit  be  in  a  foreign 
|ttfasge,  there  must  be  another  tiffidavit  by  an  interpreter  as  to 
iti  tmuiation  and  meaning  {Re  Eady^  6  Dowl.  615). 

A  rule  of  the  Superior  Courts  provides,  that  no  affidavit  shall  Jurat, 
be  read  or  made  use  of  in  the  jurat  of  which  there  shall  be  any 
weriineation  or  erasure  (R.  G.,  H.  T.  1853,  r.  140,  post).  A  line 
4nvn  through  two  word9  in  the  jurat,  leaving  them,  however, 
P«fectly  legible,  is  an  erasure  within  this  rule,  and  vitiates  the 
kidsvit  ( William*  v.  dough,  1  A.  &  E.  376).  Striking  out  the 
^e  mentioned  io  the  jurat  with  a  pen,  and  introducing  the  right 
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date,  is  an  erasure  within  the  meaning  of  the  above  rule  (Cham^ 
ben  ▼.  Bamard,  9  Dowl.  657). 

An  alteration  in  the  jurat,  or  other  parts  of  an  affidavit  after  it 
is  sworn,  nullifies  it ;  it  cannot  be  used.  But  if  the  jurat  be 
struck  out,  it  ma^  be  re-sworn.  If  an  interlineation  is  made  in 
an  affidavit  previously  to  its  being  sworn,  it  should  be  noticed 
by  the  person  before  whom  it  is  sworn,  by  placing  his  initials  in 
the  margin,  for,  if  the  objection  is  taken,  the  affidavit  cannot  be 
read. 

The  same  observations  apply  to  affirmations.  The  jurat  of  an 
affirmation  will,  of  course,  be  **  cffirmed,**  before  me,  &c  (See 
hereon  the  C.  L.  P.  A.  1854,  ss.  20,  21,  poU,) 

An  affidavit  of  which  the  jurat  is  defective  cannot  be  used,  and 
a  rule  procured  on  it  will  be  discharged  with  costs  {Cobbett  v. 
0/4^/<2, 16M.&W.469). 

(g)  Signature  qf  Deponent 

Signaiwe  of  An  affidavit  ought  to  be  signed  by  the  deponent ;  if  he  cannot 
^^poMnU  ^rite  he  ought  to  make  his  mark  (  W'Hton  v.  Blakey,  9  Dowl.  352  ; 
Nathan  v.  Cohen^  3  Dowl.  870).  The  usual  signature  ought  to  be 
used,  though  it  do  not  correspond  with  the  name  given  to  the 
deponent  in  the  affidavit  (Handt  v.  dementi,  1  D.  &  L.  379). 
An  affidavit  without  deponent's  signature,  made  in  Germany, 
was  admitted,  it  appearing  that  such  was  the  practice  in  Germany 
(Re  Eady,  6  Dowl  615). 

(h)  Eshihiti, 

Exhibits  referred  to  in  or  attached  to  affidavits  must  be  spe- 
cified (Re  Joseph  Alliton,  8  W.  R.  62,  Ex.,  M.  T.  1854);  and 
copies  of  such  exhibits,  if  'not  filed,  must  be  g^iven  to  the  other 
side,  if  required  (  Tebbutt  v.  Ambler,  7  Dowl.  764). 

(i)  Filing. 

All  affidavits  must  be  filed  within  the  time  (if  any)  prescribed* 
unless  leave  to  file  them  afterwards  be  obtained  (R.  G.,  H.  T. 
1858,  r.  145,  pott). 

Affidavits  used  at  chambers  must  be  filed  with  the  Masters  of 
the  court,  and  must  be  delivered  to  them  for  that  purpose  within 
ten  days  next  after  that  on  which  the  matter  was  disposed  of  (R. 
G.,  H.T.  1858,r.  )47,pmO. 

The  rules  of  court  relating  to  affidavits  (which  see,  pott)  are 
R.  G.,  H.  T.  1858,  rr.  189  to  148,  and  R.  G.,  M.  V.  1854,  r.  2. 


WrUmutt 
come  to  de- 
'/endanVt 
knowledge. 


2.  The  couirt  or  judge  must  be  satisfied  that  the  defendant  was 
personally  served,  or  that  reasonable  efibrts  were  made  to  effect 

{>ersonal  service,  and  that  the  writ  came  to  the  defendant's  know- 
edge.  As  to  what  will  be  considered  reasonable  efibrts  to  effect 
personal  service,  see  p.  18,  ante.  But  it  is  to  be  observed  that, 
from  the  peculiar  language  of  s.  18,  the  plaintiff  must  do  more 
than  he  is  required  to  do  by  s.  17.  He  must  not  only  show  rea. 
sonable  efforts  to  have  been  made,  but  he  must  show  that  the 
writ  came  to  the  knowledge  of  the  defendant.  As  to  what  will 
constitute  '*  a  coming  to  the  knowledge"  of  the  defendant,  see 
p.  18,  ante. 
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I.  The  defimdanf  8  "  wilful  neglect  to  appear^  will  be  pre«  WUfui  neg- 
WBied  after  the  writ  has  come  to  hie  knowledge.    There  must  *«'  ^  ^P- 
be  an  affidavit  of  search  for  an  appearance,  as  p.  14,  ante.    So  ^*^^' 
ibo  die  altematiTe  "  living  out  of  the  jurisdiction  to  defeat  and 
deliT  ffeditors,"  is  a  presumption  to  be  raised  from  the  par- 
tictibr  £icts  of  each  case.     It  is  not  a  &ct  to  be  drily  stated,  but 
io  an  aSdavit  circumstaoces  sufficient  to  raise  the  presumption 
mm  be  aet  oat;  see  hereon  decisions  as  to  the  acta  of  bank- 
ruptcy collected  in  CbiL  StaL,  Srd  ed.,  vol.  i.,  pp.  271  et  seq. 

The  court  or  judge  will  order  that  the  plaintiff  be  at  liberty  to 
pnceed,  and  his  proeeedings  are  regulated  by  ss.  28  and  94 
(;w/,pp.34,86). 

Hhere  a  plaintiff,  after  trying  for  two  years,  succeeded  in 
Hrving  the  defendant  persoBauv  with  a  writ  in  Paris,  under  this 
Mction,  the  court  held,  that  the  plaintiff  must  make  reason- 
aUc  effiirto  to  serve  the  declaration  (  Tkelwmll  v.  YelverUm,  10  Jur., 
X.S.295,  C.P.,H.  T.  18d4). 

Io  8  ease  where  it  was  shown  that  a  defendant,  who  had  been 
wrred  with  process  in  Caltfontia  under  this  section,  and  whp  re- 
nined  there,  was  fraudulently  making  away  with  his  property, 
t^ Court  of  Common  Pleas  {dubitonU  Willes,  J.),  ordered  that 
be  should  plead  to  the  declaration  within  eight  days  of  its  being 
fibl  at  the  Master's  office  (Bates  v.  Bates,  9  C.  B.,  N.  S.  561 ; 
l^J.  30,  C.  P.  191).  And  the  court  subsequently  refused  to 
ttaytbe  proceedings  upon  an  appearance  entered  by  the  general 
stutney  of  the  defendant  after  the  expiration  of  the  eight  days 
abofe  limited  (A  0, 9  C.  B^  N.  8.  664). 

19.  In  aoy  action  against  a  person  residing  out  of  At  to  setiona 
tte  jarisdiction  of  the  said  courts,  and  not  being  a  f^SI,e„ 
British  subject,  the  like  proceedings  may  be  taken  as  residing  out 
^iMt  a  British  subject  resident  out  of  the  juris-  SicUonof  the 
dictiwi,  save  that,  in  lieu  of  the  form  of  writ  of  |"J![*®' 
sunmons  in  the  Schedule  A.  to  this  act  annexed, 
narked  No.  2,  the  plaintiff  shall  issue  a  writ- of  sum- 
inons  according    to   the  form  contained  in  the  said 
Schedule  A,,  marked  No.  3,  and   shall   in    manner 
aforedaid  serve  a  notice  of  such  last-mentioned  writ 
ipOQ  the  defendant  therein  mentioned,  which  notice 
^^  be  in  the  form  contained  in  the  said  schedule 
^  marked  No.  3 ;  and  such  service  shall  be  of  the 
s&me  force  and  effect  as  the  service  of  the  writ  of 
HiBUDons  in  any  action  against  a  British  subject  re- 
«4ent  abroad,  and,  by  leave  of  the  court  or  a  judge, 
«iwn  their  or  his  being  satisfied  by  affidavit  as  afore- 
^  the  like  proceedings  may  be  had  and  taken  there- 

^  procedure  under  this  section  is  precisely  the  same  as  that 


*  If,  ftcvefore,  a  foreigner  be  resident  in  Scotland  or  Ireland,  a  writ  may 
^  i**a^  affatoat  hbn,  and  serred  in  either  coantry,  the  exceptive  worda  of 
•  is  (Mte,  f.  16)  not  being  introdaced  Into  thii  leotloa. 

c2 
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under  s.  18  (trnttt  p.  16),  only  that  the  affidavit  of  serrice  should 
specify  the  service  of  the  **  notice*'  instead  of  the  "  copy"  of  the 
writ. 

As  to  the  effect  of  not  following  the  form  given  by  this  sectioOy 
vide  pott,  Sched.  A^  Form  3. 

In  an  action  against  a  foreigner  resident  abroad,  where  leave 
had  been  given  by  a  judge  to  proceed  against  him  as  if  personal 
service  had  been  effected,  upon  an  affidavit  of  a  cause  of  action 
for  work  and  labour  arising  m  this  country,  the  plaintiff,  upon  a 
rule  obtained  by  the  defendant  to  show  cause  why  that  order 
should  not  be  rescinded,  made  an  affidavit  that  orders  were 
given  in  this  country  by  certain  persons  who  were  afterwards 
recognized  by  the  defendant,  in  certain  conversations  abroad,  as 
bis  agents ;  and  it  was  thereupon  held,  that,  although  this  was 
deni^  by  the  defendant,  there  was  sufficient  evidence  to  satisfy 
a  judge  of  a  cause  of  action  within  the  jurisdiction,  and  the  de- 
fendant's rule  was  accordingly  discharged  {Glover  v.  PerHgny^ 
11  W.  R.  146,  Q.  B  ,  M.  T.  1862). 

As  to  endorsing  the  time  of  service  (under  s.  1*5),  as  in  the 
case  of  an  ordinary  writ  of  summons,  see  ante,  p.  10. 

This  section  does  not  apply  to  foreign  corporations  (Ingate  ▼• 
Juttrian  Lloyd' t,  4  C.  B.,  N.  S.  704  ;  L.  J.  27,  C.  P.  823). 

omiMion  to        ^*  I^  *^®  plaintiff  or  his  attorney  shall  omit  to 

inaertorin-    insert  in  or  endorse  on  any  writ  or  copy  thereof  any 

In or^*i^  of  the  matters  required  by  this  act  to  be  inserted 

not  to  nuiuiry  therein  or  endorsed  thereon,  such  writ  or  copy  thereof 

shall  not  on  that  account  be  held  void,  but  it  may  be 

set  aside  as  irregular,  or  amended,  upon  application  to 

be  made  to  the  court  out  of  which  the  same  shall  issue^ 

or  to  a  judge ;  and  such  amendment  may  be  made,  upon 

any  application  to  set  aside  the  writ,  upon  such  terms 

as  to  the  court  or  judge  may  seem  fit. 

The  rule  upon  which  the  courts  formerly  acted  in  the  amend- 
ment of  the  writ  is  laid  down  in  Goodchild  v.  Leadham  ( 1  Exch. 
707).  They  amended  where  the  action  would  otherwise  be  barred 
by  die  Statute  of  Limitations,  or  where  the  writ  itself  varied  from 
the  pracipe.  In  Broum  v.  Fullerton  ( 13  M.  &  W.  556),  a  plaintiff 
was  added ;  and  in  Chrutie  v.  Bell  (16  M.  &  W.  669),  the  cha- 
racter of  the  plaintiffs  and  defendants  was  added,  in  both  cases, 
to  save  the  sUtute.  See  also  Came  v.  Malint  (6  Exch.  803).  In 
Kirk  V.  Dolby  (6  M.  &  W.  636),  the  date  of  the  writ  was  altered 
to  make  it  correspond  with  the  pracipe;  see  also  WiUiamt  v. 
WiUianu  (10  M.  &  W.  476) ;  Mavor  v.  Spalding  (1  D.  &  L.  878) ; 
Culverwell  v.  Nugee  (15  M.  &  W.  559) ;  but  the  date  will  not  be 
altered  to  save  the  statute,  as  the  writ  must  bear  the  true  date  of 
Its  issue  (Campbell  v.  Smart,  5  C.  B.  196 ;  Bailey  v.  Otoen,  9  W, 
R.  128,  B.  C,  M.  T.  1860,  cor.  Crompton,  J.),  unless  it  be  to  make 
It  agree  with  the  praeipe  {Clarke  v.  Smith,  2  H.  &  N.  753).  In 
one  case,  before  the  Uniformity  of  Process  Act  (2  &  3  Will.  4,  c. 
89),  a  capias  was  amended  by  altering  the  name  of  the  defendant 
{Carr  v.  Shaw,  7  T.  R.  299) ;  and  in  another  case  the  christian 
names  of  two  defendants  were  inserted  (Rutherford  v.  Mein,  2 
Smith,  392). 

The  couru  formerly  decided  that  they  would  not  allow  an 


Atnendment 
to  Mve  the 
SiatuU  of 
Limitation. 
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aseiidiDent  bj  the  addition  of  a  defendant  ( GoodcMld  ▼.  Leadham, 
mpra:  Roberts  v.  Bate,  6  A.  &  £.  778).  Nor  does  this  section 
enable  them  to  do  so,  though  the  name  of  a  defendant  may  be 
added  after  a  plea  in  abatement  (s.  35,  post,  p.  41 ). 

The  courts  formerly  refused  to  amend  the  copy  of  the  writ,  for  Amendment 
tha  is  the  act  of  the  party  {Ecclet  v.  Cole,  8  M.  &  W.  537).  The  «l^«W. 
power  df  amending  the  copy  of  the  writ  is  here  expressly  griven. 
Misoomers  were  formerly  amended  by  judge's  order, "  at  the  cost 
of  the  plaintiffs"  {Rush  v.  Kennedy,  7  Dowl.  199).  The  court 
or  a  jadge  may  amend  now,  "  upon  such  terms  as  may  seem  fit;" 
generally  at  the  cost  of  the  plaintiff;  but  see  ss.  21,  222  (post). 

The  application  to  set  aside  the  writ  may  be  made  either  to  Application 
tbe  court  in  term,  or  to  a  judge  at  chambers.  It  ought  to  be  to $et  aside 
nade  within  a  reasonable  time,  ordinarily  within  the  time  aU  ^*r<i. 
lowed  f(H>  appearing  (  Tilling  ▼.  Hodgson,  13  M.  &  W.  638);  and 
it  most  be  made  before  taking  a  fresh  step,  after  knowledge  of 
4e  iiregnlarity  (R.  G.,  H.  T.  1853,  r.  135,  post).  As  to  what  will 
eonstitute  **iTTegularity  "  in  the  writ,  see  ss.  2,  4,  5,  6,  7,  8  {ante, 
p|k  1—6).  It  is  not  strictly  necessary  to  state  the  irregularity  on 
vbicfa  tbe  party  relies  in  applying  for  a  rule  nisi.  It  is  suffi* 
cieiit  if  it  appears  upon  the  affidavit  on  which  the  rule  is  applied 
&r(/2nmi«  t.  Bruce,  2  D.  &  L.  946).  In  the  case  of  a  summons 
at  chambers,  it  is  necessary  (R.  G.,  H.  T.  1853,  r.  136,  post); 
because  that  is  commonly  taken  out  without  filing  any  affidavit, 
m  that  the  opposite  party  might  be  in  entire  ignorance  of  what 
he  vas  called  upon  to  answer,  if  it  were  not  so  stated  {Rewsie 
T.  Bnet,  »W  supra). 

If  an  application  to  set  aside  the  writ  be  made  to  the  court,  a  Noties  of 
t»odays*  notice  of  motion  should  be  given,  in  order  that  the  rule  appUeation, 
nisi  may  sUy  proceedings  (R.  G.,  H.  T.  1853,  r.  160,  post). 

Upon  the  hearing,  tbe  court  or  judge  may  order  that  the  plain- 
tHT  be  at  liberty  to  amend  the  summons  and  copy  (see  s.  222, 
fod),  Hating  the  terms,  if  terms  be  put  on  the  plaintiff  as  to 
«»t8,  or  the  defendant's  pleading. 

21.  If  either  of  the  forms  of  writ  of  summons  con-  Subetitution 
tained  in  the  Schedule  A.  to  this  act  annexed,  and  ^/Jv^SJenw 
Bttrked  respectively  Nos.  1,  2  and  3,  shall  by  mistake  of  one  form 
or  inadvertence  be  substituted  for  any  other  of  them,  anoTheVmay 
finch  mistake  or  inadvertence  shall  not  be  an  objection  Je  amended 
to  the  writ  or  any  other  proceeding  in  such  action,  but  i^^ouT 
the  writ  may,  upon  an  ex  parte  application  to  a  judge,  ««•*•• 
vhether  before  or  after  any  application  to  set  aside 

Mch  writ  or  any  proceeding  thereon,  and  whether  the 
same  or  notice  thereof  shall  have  been  served  or  not, 
be  amended  by  such  judge  without  costs. 

{Greem  ▼.  Braddyl^  4  W.  R.  487,  Ex.,  E.  T.  1855.) 

22.  A  writ  for  service  within  the  jurisdiction  may  wmafor 
be  issued  and  marked  as  a  concurrent  writ  with  one  JJi^h^^^ 
for  service  out  of  the  jurisdiction,  and  a  writ  for  ser-  without  ju- 
Tice  out  of  the  jurisdiction  may  be  issued  and  marked  Jjfy  be^'con- 
»  a  concurrent  writ' with  one  for  service  within  the  current  and 

jnrifidictiwi.  vU!sver»d, 


30 


THE  COHHOIf  L^W  PROCEDURE  ACT,  1852. 


Affidavits  in 
certain  catet 
may  be  tworn 
before  a 
consul. 


Forgtrf  of  a 
Hgnature  to 
hefelonff. 


23.  Any  affidavit  for  the  purpose  of  enabling  the 
court  or  a  judge  to  direct  proceedings  to  be  taken 
against  a  defendant  residing  out  of  the  jurisdiction 
of  the  said  courts  may  be  sworn  before  any  consul- 
general,  consul,  vice-consul  or  consular  agent  for  the 
time  being,  appointed  by  her  Majesty  at  any  foreign 
port  or  place  ;  and  every  affidavit  so  sworn  by  virtue 
of  this  act  may  be  used  and  shall  be  admitted  in  evi- 
dence, saving  all  just  exceptions,  provided  it  purport 
to  be  signed  by  such  consul-general,  consul,  vice- 
consul  or  consuhir  agent,  upon  proof  of  the  official 
character  and  signature  of  the  person  appearing  to 
have  signed  the  same :  provided  always,  that  if  any 
person  shall  forge  the  signature  of  any  such  affidavit, 
or  shall  use  or  tender  in  evidence  any  such  affidavit, 
with  a  false  qt  counterfeit  signature  thereto,  knowing 
the  same  to  be  false  or  counterfeit,  he  shall  be  guilty 
of  felony,  and  shall  upon  conviction  be  liable  to  trans- 
portation for  seven  years,  or  to  imprisonment  for  any 
term  not  exceeding  three  years,  nor  less  than  one 
year,  with  hard  labour  ;  and  every  person  who  shall 
be  charged  with  committing  any  felony  under  this  act 
may  be  dealt  with,  indicted,  tried,  and,  if  convicted, 
sentenced,  and  his  offence  may  be  laid  and  charged  to 
have  been  committed  in  the  county  or  place  in  which 
he  shall  be  apprehended  or  be  in  custody ;  and  every 
accessory  before  or  after  the  fact  to  any  such  offence 
may  be  dealt  with,  indicted,  tried,  and,  if  convicted, 
sentenced,  and  his  offence  may  be  laid  and  charged  to 
have  been  committed  in  any  county  or  place  in  which 
the  principal  offender  may  be  tried:  provided  also^ 
that  if  any  person  shall  wilfully  and  corruptly  make 
a  false  affidavit  before  such  consul-general,  consul, 
vice-consul  or  consular  agent,  every  person  so  offending 
shall  be  deemed  and  taken  to  be  guilty  of  perjury,  in 
like  manner,  as  if  such  false  affidavit  had  been  made 
in  England  before  competent  authority,  and  shall  and 
may  be  dealt  with,  indicted,  tried,  and,  if  convicted, 
sentenced,  and  his  offence  may  be  laid  and  charged  to 
have  been  committed  in  any  county  or  place  in  which 
he  shall  be  apprehended  or  be  in  custody,  as  if  his 
offence  had  been  actually  committed  in  that  county  or 
place. 

See  also  the  18  &  19  Vict  c  42,  cited  tupr<i^  pp.  24,  25. 

The  affidavit  of  service,  as  taken  before  a  consul-general,  was 
by  this  section  only  to  be  admitted  upon  proof  of  the  official 
character  and  signature  of  the  person  appearing  to  have  signed 
the  same ;  but  that  proof  is  now  unnecessary  under  the  8rd  sect, 
of  the  last-mentioned  act. 
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Affidavits  of  service  in  countries  where  diere  are  no  diplomatic 
or  oraaular  officers  shoold  be  sworn  before  some  person  having 
by  the  law  of  the  country  authority  to  administer  oaths.  See 
bereoo,  tmttj  p.  24. 

in  die  jurat  of  the  affidavit  of  service,  it  will  be  proper  to  state 
the  (^dal  character  of  the  person  before  whom  it  is  sworn,  and 
the  phet  must  be  specially  suted  {ante,  p.  25). 

24.  From  the  time  when  this  act  shall  commence  DbtringM  to 
and  take  effect,  so  much  of  the  said  act  of  his  late  JJ^SncJor 
Majesty  King  William  the  Fourth  as  relates  to  the  to  proceed  to 
writ  of  distringas,  and  the  proceeding  thereon,  whether  aSoiihSd. 
ibr  the  purpose  of  compelling  appearance  or  for  pro- 
ceedings to  outlawry,  shall  be  repealed,  except  so  far 
as  may  be  necessary  for  the  purpose  of  giving  efiect 
to  proceedings  already  taken,  or  to  be  taken  after  the 
oommencemeDt  of  this  act,  under  or  by  reason  of  any 
writ  of  distringas  issued  before  the  commencement 
of  this  act,  or  under  any  rule  or  order  authorizing  the 
tftuing  of  such  writ,  and  made  before  the  commence- 
ment of  this  act. 

This  section  abolished  outlawry  on  meme,  but  not  on  final, 
process. 

2j.  In  all  cases  where  the  defendant  resides  within  specui  en- 
ihe  jurisdiction  of  the  court,  and  the  claim  is  for  a  fhe^^cu-***^ 
debt  or  liquidated  demand  in  money,  with  or  without  lars  of  debts 
interest,  arising  upon  a  contract,  express  or  implied,  demands****^ 
M,  for  instance,  on  a  bill  of  exchange,  promissory  maybemsd« 
note  or  cheque,  or  other  simple  contract  debt,  or  on  **"  ^®  ^"'* 
a  bond  or  contract  under  seal  for  payment  of  a  liqui- 
dated amount  of  money,  or  on  a  statute  where  the 
Bom  sought  to  be  recovered  is  a  fixed  sum  of  money, 
or  in  the  nature  of  a  debt,  or  on  a  guarantee,  whether 
onder  eeal  or  not,  where  the  claim  against  the  principal 
18  in  respect  of  such  debt  or  liquidated  demand,  bill, 
cheque  or  note,  the  plaintiff  shall  be  at  liberty  to 
make  upon  the  writ  of  summons  and  copy  thereof  a 
special  endorsement  of  the  particulars  of  his  claim,  in 
the  form  contain^  in  the  Schedule  (A.)  to  this  act 
tonexed,  marked  No.  4,  or  to  the  like  effect;  and  special  en- 
when  a  writ  of  summons  has  been  endorsed  in  the  fo "undfor 
ipedal  form  hereinbefore  mentioned,  the  endorsement  particulars  of 
^  be  considered  as  particulars  of  demand,  and  no  **«™*°'^ 
farther  or  other  particulars  of  demand  need  be  deli- 
Tered,  unless  ordffl'ed  by  the  court  or  a  judge. 

This  proceeding  is  only  applicable  upon  writs  for  service  within 
t^jvisdietion. 
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A  judgment  debt  may  be  endorsed  under  this  section  (Hodioll 
▼.  Baxter,  in  error,  E.  B.  &  E.  884 ;  L.  J.  28,  Q.  B.  61). 

Interest  must  not  be  endorsed,  unless  payable  under  an  ex- 
press contract  to  that  effect,  or  upon  bills  of  exchange  or  promis- 
sory notes ;  and  any  attempt  thus  to  obtain  interest  in  other  cases 
will  be  severely  dealt  wiUi  by  the  courts  {Rodway  v.  Lmctu,  10 
Exch.  667). 

The  expenses  of  noting  a  bill  of  exchange  can  only  be  en- 
dorsed upon  writs  issued  under  '*The  Summary  Procedure  on 
Bills  of  Exchange  Act,  1855,"  pat  {Roper  v.  Hunty  10  Exch. 
474). 

It  is  irregular  to  deliver,  without  leave  of  a  judge,  different 
particulars  from  those  endorsed;  but  if  delivered  and  not  set 
aside,  the  plaintiff  may  use  them  at  the  trial  {Fromant  v.  Jahley^ 
1  E.  &  B.  723). 

By  PI.  R.,  T.  T.  1853,  r.  13  {post),  payment  need  not  be 
pleaded  where  credited  in  the  particulars  of  demand ;  but  this 
rule  docs  not  apply  where  the  plaintiff,  seeking  to  recover  a 
balance,  does  not  state  the  particular  sums  credited.  The  plain- 
tiff, in  endorsing  his  writ,  should  have  this  rule  in  view,  so  as  to 
avoid  the  costs  of  a  successful  plea  of  payment 

As  to  judgment  by  default,  when  the  wnt  is  specially  endorsed, 
see  8.  27  ( ti^ra).  As  to  the  costs  of  the  declaration,  if  there  be 
no  special  endorsement,  see  s.  28  {pott,  p.  34).  It  is  only  when 
the  defendant  resides  within  the  jurisdiction  that  final  judgment 
on  default  is  obtainable. 


lisbed. 


Appearance. 

Appearance, 

and  Proceed-       And  with  tespect  to  the  appearance  of  the  defend- 
defauUof     ant,  and  proceedings  of  the   plaintiff  in  default  of 
Appearance,   appearance,  be  it  enacted  as  follows : — 
Appearance        26.  From  the  time  when  this  act  shall  commence 
proTisions^of  ^^^  ^^®  effect,  SO  much  of  a  certain  act  of  parliament 
sets  of  12       passed  in  the  twelfth  year  of  the  reign  of  his  late 
Md'2  wuifJ;  Majesty  King  George  the  First,  intituled  "  An  Act  to 
%  *bo-      prevent  frivolous  and  vexatious  Arrests,"  and  so  much 
of  the  said  act  of  his  late  Majesty  King  William  the 
Fourth  as  relates  to  the  entering  an  appearance  for 
the  defendant  by  the  plaintiff  in  any  action  in  any  of 
the  said  Superior  Courts,  shall  be  repealed,  except  so 
far  as  may  be  necessary  to  support  proceedings  here- 
tofore taken,  and  no  appearance  need  be  entered  by 
the  plaintiff  for  the  defendant. 

It  is,  however,  still  necessary  to  appoint  a  guardian  ad  litem^ 
and  enter  an  appearance  for  an  infant  defendant  before  signing^ 
judgment  by  default,  and  if  this  course  be  not  followed,  the  court 
will  set  aside  all  the  proceedings  iJarman  v.  Lucas,  15  C.  B., 
N.  S.  474 ;  L.  J.  83.  C.  P.  108).      / 

I    •  "■ 

Final  judg-  27.  In  case  of  non-appearance  by  the  defendant 
writ  tpMiaiiy  where  the  writ  of  summons  is  endorsed  in  the  special 
endofsed  in     fonn  hereinbefore  provided,  it  shall  and  may  be  lawful 
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for  the  plaintiff,  on  filing  an  affidavit  of  personal  ser-  defkuitor 
Tice  of  the  writ  of  summons,  or  a  judge's  order  for  •pp**'*"**' 
le«Te  to  proceed  under  the  provisions  of  this  act,  and 
a  cop7  of  the  writ  of  summons,  at  once  to  sign  final 
judgment  in  the  form  contained  in  the  Schedule  (A.) 
to  this  act  annexed,  marked  No.  5  (on  which  judg- 
ment no  proceeding  in  error  shall  lie),  for  any  sum 
not  exceeding  the  sum  endorsed  on  the  writ,  together 
vith  interest  at  the  rate  specified,  if  any,  to  the  date 
of  the  judgment,  and  a  sum  for  costs  (^to  be  fixed  by 
the  Masters  of  the  said  Superior  Courts,  or  any  three 
of  them,  subject  to  the  approval  of  the  judges  thereof, 
or  any  eight  of  them,  of  whom  the  Lord  Chief  Justices 
ind  the  Lord  Chief  Baron  shall  be  three),  unless  the 
plaintifr  daina  more  than  such  fixed  sum,  in  which 
case  the  costs  shall  be  taxed  in  the  ordinary  way :  and 
the  plaintiff  may  upon  such  judgment  issue  execution 
ftt  the  expiration  of  eight  days  from  the  last  day  for  ' 
appearance  and  not  before:  provided  alwavs,  that  it 
shall  be  lawful  for  the  court  or  a  judge,  either  before 
or  after  final  judgment,  to  let  in  the  defendant  to  defend 
npon  an  application,  supported  by  satisfactory  affidavits 
accoimting  for  the  non-appearance,  and  disclosing  a 
defence  upon  the  merits. 

The  final  judgmeDt  under  this  section  is  only  to  be  obtained 
ra  cases  where  the  writ  of  summons  is  specially  endorsed  under 
L  25  (aiUe,  p.  31).  The  vnrit  must  either  have  been  served  per- 
•ODally,  or  leave  obtained  to  proceed  as  if  personal  sendee  had 
beeo  effected  under  s.  17  (antet  p.  11).  In  the  former  case  the 
g  iffidafh  of  personal  serrice,  in  the  latter  the  judge's  order,  must 
1»  61ed  on  signing  judgment 

The  judge's  order,  giving  the  plaintiff  leave  to  proceed  as  if 
persooal  service  had  been  effected,  usually  requires  that  the 
order  should  be  served  on  the  defendant  at  his  supposed  resi- 
dence, or  as  the  judge  may  direct,  three  days  before  tiie  plaintiff 
takes  any  further  proceedings  in  the  action.  The  eight  days  for 
appearance  run  m>m  the  day  when  the  writ  is  shown  to  have 
come  to  the  knowledge  of  the  defendant,  and  in  the  ease  of  a 
tpccially  endorsed  writ  execution  may  issue  at  the  expiration  of 
ether  eight  days  thereafter,  if  the  Uiree  days  limited  by  the 
jadge's  OTder  have  then  elapsed.  v 

The  costs  for  which  judgment  may  be  thus  signed  are  fixed  cottt, 
ky  R.  G,  H.  T.  1853,  r.  1  (post). 

In  order  to  set  aside  a  judgment  under  this  section,  it  is  neces-  Setting  arid*, 
ivy  to  duclote  merits,  and  it  is  not  sufficient  to  swear  to  them 
gvoerally,  as  in  a  common  affidarit  of  merits  (  Whiley  v.  IVhiley, 
4  C  B^  N.  S.  65B,  overruling  upon  this  point  Warrington  v. 
lecb,  11  Exch.  304).  But  the  truth  of  the  facts  alleged  will 
MX  be  further  inquired  into  upon  the  application  by  admitting 
iSdavitB  in  reply  <  Warrington  v.  Leake,  supra). 

Where  the  last  of  the  eight  days  from  the  last  da^  for  appear- 
aee  fell  CO  a  Sunday,  it  was  held,  that  execution  might  be 
C5 
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iisudd  on  the  Monday,  and  that  R.  G.,  H.  T.  1853,  r.  174  {post\ 
did  not  apply  {Rowberry  v.  Morgan,  9  £xch.  780 ;  L.  J.  23,  Ex. 
191);  see  note  thereon,  fw*^. 

A  judgment  will  be  set  aside  under  this  section,  where  any 

claim  is  endorsed  upon  the  writ  that  is  not  prop^ly  endbrsable 

under  s.  25,  if  the  judgment  be  signed  for  such  claim  (see  Rogers 

V.  Hunt  and  Rodway  v.  Lmcoj,  ubi  supra).    The  general  equitable 

powers  of  the  courts  over  judgments  are  not  curtailed  by  the 

affirmative  language  of  this  section  (see  Hall  v.  Scotson,  9  Exch. 

238;  L.J.  23,  Ex.85). 

Affidavit  of         The  defendant  may  be  let  in  to  defend  after  judgment  signed 

meHU.  upon  an  affidavit  of  merits.    It  has  long  been  the  practice  to  let 

in  a  defendant  to  defend  on  merits  {Listed  v.  Lee,  1  Salk.  402)  | 

,    .     . .  ,    .,  but  the  defence  must  be  on  the  merits.    Pleas  of  the  Statute  of 

'  Limitations  {Maddock  v.  Holmes,  1  B.  &  P.  228),  of  bankruptcy 

(  Evans  v.  Gill,  1  B.  &  P.  52),  or  infancy  {Delafield  v.  Tanner,  5 

Taunt  856),  are  defences  on  the  merits  within  this  rule.    A  plea 

to  an  attorney's  action  that  no  bill  was  delivered  was,  in  Beck 

V.  Mordaunt  (4  Dowl.  112),  held  not  to  be  a  plea  to  the  merits ;  but 

in  Wilkinson  v.  Page  {I  D.  &  L.  913),  Tindal,  C.  J.,  expressed  an 

opinion  to  a  different  effect 

The  defendant  must  also  account  in  some  way  for  not  having 
entered  an  appearance. 

The  defendant  must  generally  pay  the  costs  of  the  application 
(Litted  V.  Lee,  ubi  supra),  and  plead  issuably  without  delay. 
Sometimes  he  may  be  ordered  to  bring  money  into  court  (see 
fVade  V.  Simeon,  13  M.  &  W.  637). 

The  affidavit  may  be  made,  not  only  by  the  defendant,  if  he 
is  advised  and  believes,  but  by  the  attorney  or  bis  clerk,  if  he  has 
been  informed  or  instructed,  and  believes,;  or  by  an  agent,  if  he 
state  thatyrom  his  instructions  he  believes  {Rowbotham  v.  Dupree, 
5  Dowl.  557 ;  Schqfield  v.  Huggins,  3  Dowl.  427 :  see  observa. 
tions  upon  swearing  **  on  information  and  belief"  in  Arndt  v. 
Porter,  L.  J.  30,  Ex.  19).  The  affidavit  must  show  the  merits  to 
be  merits  to  the  action  (Bromley  v.  Gerish,  1  D.  &  L.  768;  see 
further  Tate  v.  Bodfield,  3  Dowl.  218 ;  B9W«r  v.  Kemp,  1  DowL 
282;  Page  s.  South,  7  Dowl.  412;  Crossby  v.  Junes,  6  Dowl.  566  >.  * 

Judgment  for  28.  In  casc  of  such  non-appearance,  where  the  writ 
an??w?!Sr  o^  summons  is  not  endorsed  in  the  special  form  herein- 
the  writ  Is  before  provided,  it  shall  and  may  be  lawful  for  the 
?n  the  special  plaintiff,  on  filing  an  affidavit  of  personal  service  of 
form.  i\^Q  y^i  of  summons,  or  a  judge's  order  for  leave  to 

proceed  under  the  provisions  of  this  act,  and  a  copy 
of  the  writ  of  summons,  to  file  a  declaration  endorsed 
with  a  notice  to  plead  in  eight  days,  and  to  sign  judg- 
ment by  default  at  the  expiration  of  the  time  to  plead, 
so  endorsed  as  aforesaid  ;  and  in  the  event  of  no  plea 
being  delivered,  where  the  cause  of  action  mentioned 
in  the  declaration  is  for  any  of  the  claims  which  might 
have  been  inserted  in  the  special  endorsement  on  the 
writ  of  sunmions  hereinbefore  provided,  and  the 
amount  claimed  is  endorsed  on  the  writ  of  summons, 
the  judgment  shall  be  final,  and  execution  may  issue 
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for  an  amoant  not  exceeding  the  amoaut  endorsed  on 
the  writ  of  summons,  with  interest  at  the  rate  specified, 
if  anj,  and  the  sum  fixed  by  the  Masters  for  costs,  as 
hereinbefore  mentioned,  unless  the  plaintiff  claim 
BOOTS,  in  which  case  the  costs  shall  be  taxed  in  the 
ordinaiT  waj  :  provided  always,  that  in  such  case  the 
plaintiff  should  not  be  entitled  to  more  costs  than  if  he 
had  made  such  special  endorsement,  and  signed  judg- 
ment upon  non-appearance. 

If  a  writ  is  not  specially  endorsed  under  a.  25  (ante,  p.  81), 
when  it  might  have  been  so,  the  plaintiff  is  not  endtled  to  the 
coits  of  the  declaration,  so  &r  as  that  expense  exceeds  the  costs 
under  s.  27  {ante,  p.  31).  In  cases  where  the  writ  cannot  be  so 
endorsed,  he  may  recover  these  costs. 

As  to  die  affidavit  of  personal  service  and  judge's  order,  see 
s.  17,  0.  (amte,  p.  11,  et  seq.)* 

29.  The  defendant  may  appear  at  any  time  before  Appearance 
jadgment,  and  if  he  appear  after  the  time  specified  ^^  JSy^iml** 
either  in  the  writ  of  summons,  or  in  any  rule  or  order  before  judg- 
U>  proceed  as  if  personal  service  had  been  effected,  he  ™*°^ 
shall,  after  notice  of  such  appearance  to  the  plaintiff 
or  his  attorpey,  as  the  case  may  be,  be  in  the  same 
position  as  to  pleadings  and  other  proceedings  in  the 
wtion  as  if  he  had  appeared  in  time :  provided  always, 
that  a  defendant  appearing  after  the  time  appointed 
bj  the  writ  shall  not  be  entitled  to  any  further  time 
for  pleading  or  any  other  proceeding  than  if  he  had 
app^red  within  such  appointed  time. 

If  the  defendant  does  not  appear,  the  plaindff*  may  proceed 
iS^st  him  nnder  ss.  27  or  28  iante,  pp.  33,  34) ;  if  he  does  ap-* 
pear,  the  sppearance  must  be  in  the  form  prescribed  by  s.  31 
{fui,  p.  36) ;  and  if  a  defendant  appear  in  person,  he  must  give 
^e  addren  required  by  s.  30,  infra.  Appearances  entered  under 
the  old  practice  were  let  aside  as  irregular  where  they  did  not 
fellow  the  requirements  of  the  statute  then  in  force  (Smith  ▼• 
^edderlmra,  4  D.  &  L.  297,  and  cases  there  cited).  If  the  de- 
fesdant  is  described  in  the  writ  by  initials,  or  by  a  wrong  name, 
tile  appearance  should  be  entered  in  his  true  name,  as  thus, 
"Wilfiim  Wells  Kilpin,  sued  as  W.  W.  Kilpin'*  (Lomajtv.  Kilpin, 
4  D.  &  L.  295).  If  an  appearance  be  entered  which  is  wrong  or 
irregular,  it  ought  to  be  amended ;  a  new  appearance  would  be 
vregtiUr  {Bate  t.  BoUon,  4  Dowl.  160,  677). 

Ii  two  or  more  defendants  in  the  same  action  appear  by  one 
tttomey  at  the  same  time,  their  names  are  to  be  inserted  in  one 
ippcarance  (R.  G.,  H.  T.  1853,  r.  2,  fmt). 

If  the  defendant  has  not  entered  an  appearance  within  the  Entry  of  ap- 
eight  days  allowed  for  so  doing,  he  must,  in  order  to  be  in  the  pearance 
■oe  position  as  if  he  had  appeared  in  rime,  give  notice  to  the  ^-J'J^"?** 
plabtiff  of  such  his  appearance ;  and  see  Rhodes  v.  Bryant,  2  <''*^"^* 
P.liP.2«CWiUes,J.). 
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Appaannce 
by  the  de- 
fendant in 
person  to 
give  an  ad- 
dresBat 
which  pro- 
ceeding! may 
be  lerred. 


An  appearance  in  person  must  be  stated  to  be  so  (i.  81,  pott, 
p.  Z6). 

An  infiint  can  only  appear  by  guardian  (Co.  Litt.  185  b ;  Preit- 
eobaldi  v.  Kynatton,  2  Str.  784  ;  Leech  v.  Cladbumt  2  L.  M.  &  P. 
614;  Jarman  ▼.  Lueat,  U  C.  B.,  N.  S.  474  ;  L.  J.  33.  C.  P.  108  ; 
cited  ante,  s.  26,  n.,  p.  82)  be  cannot  appear  by  proehein  amy  (2 
Inst  261  ;  Fitzgerald  v.  Villiere,  3  Mod.  236 ;  Simpson  t.  Jack^ 
son^  Cro.  Jac.  640).  An  infant  may  sue  by  guardian  or  by  proehein 
amy  admitted  by  the  court  for  that  purpose,  but  he  cannot  sue  in 
person  or  by  attorney.  See  as  to  the  appointment  of  guardians 
ad  /i/emand  generally,  Chitt.  Pr.  12th  ed.  vol.  ii.  pp.  1240—1246. 
See  also  as  to  insolvency  o(  proehein  amy^  Leesv,  Smith  (5  U.  &  N. 
682;  L.  J.  29,  Ex.  294);  and  as  to  right  of  infant  to  monies 
recovered  in  suit  as  against  the  attorney  employed  by  the  procAem 
amy,  Collins  v.  Brook  (is  error),  (8  H.  &  N.  700 ;  L.  J.  29, 
Ex.  255.) 

Should  the  time  for  pleading  have  expired,  or  nearly  expired, 
the  defendant  should  give  notice  of  his  appearance  to  the  plain- 
tiff's attorney  (s.  29),  and  apply  to  a  judge  for  further  time  to 
plead. 

30.  Every  appearance  by  the  defendant  in  person 
shall  give  an  address,  at  which  it  shall  be  sufficient  to 
leave  all  pleadings  and  other  proceedings  not  requiring 
personal  service  ;  and  if  such  address  be  not  given 
the  appearance  shall  not  be  received ;  and  if  an  address 
so  given  shall  be  illusory  or  fictitious,  the 'appearance 
shall  be  irregular,  and  may  be  set  aside  by  the  court 
or  a  judge,  and  the  plaintiff  may  be  permitted  to  pro- 
ceed by  sticking  up  the  proceedings  in  the  Master's 
office  without  further  service. 

A  book  for  the  purpose  of  entering  appearances,  8rc.,  is  kept 
at  the  master's  office.  The  address  given  must  be  within 
three  miles  from  the  General  Post-office.  (R.  G.,  U.  T.  1853, 
r.  166,  post). 

The  reason  of  the  latter  provision  of  the  above  section  seems 
to  be,  that  the  appearance  shows  the  defendant  to  be  aware  of 
the  proceedings,  and  to  be  watching  their  course.  Leave  to  stick 
up  the  proceedings  must  be  obtained  from  the  court  or  a  judge 
(R.  G.,  H.  T.  1853,  r.  162,  }}ost).  In  order  to  obtain  such  leave, 
the  plaintiff  should  show  by  affidavit  that  proper  and  sufficient  in- 
quiries  have  been  made  for  the  defendant.  One  visit  to  hb  resi- 
dence, accompanied  by  inquiries  in  the  neighbourhood,  was  not 
considered  sufficient  (Fry  v.  RogerSt  2  Dowl.  412) ;  nor  were  in- 
quiries at  a  public  office,  where  the  bill  sued  on  was  payable 
{Hemming  v.  Duke,  2  Dowl.  637).  The  particulars  of  the  in- 
quiries should  be  stated,  and  the  application  should  generally  be 
made  to  a  judge  at  chambers  ex  parte,  a  rule  of  court  under  the 
old  practice  having  been  in  such  a  case  absolute  in  the  first 
instance  {Bridges  v.  Austin,  I  Dowl.  272). 

The  application  to  proceed  under  s.  30  should  follow  the 
language  of  the  section,  and  the  rule  or  order  be  drawn  up  in 
similar  terms. 


Mode  of  ap-        31.  The  mode  of  appearance  to  every  such  writ  of 
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pearance  to 


smmnons,  or  under  the  authority  of  this  act,  shall  be 

by  delivering  a  memorandum  in  writing  according  to  ^^^  *^"^ 

the  following  form,  or  to  the  like  effect :  ™ 


"A.J  plaintiff   against   C.  D,, 

or 
against    C.  D,  and  another, 

or 
against  C.  D.  and  others. 


'The  defendant, 
C,  D,y  appears 
in  person. 

E.  jP.,  attorney 
for  C  Z>.,  ap- 
pears for  him. 


[If  the  defendant  appears  in  person^  here  give  his 
address.'] 

Entered  the         day  of       ,  18    ." 

Such  memorandum  to  be  delivered  to  the  proper  of- 
ficer or  person  in  that  behalf,  and  to  be  dated  on  the 
day  of  ihe  delivery  thereof. 

See  R.  G.,  H.  T.  1853,  rr.  2,  166,  pott. 

32.  All  such  proceedings  as  are  mentioned  in  any  Proeeedingt 
writ  or  notice  issued  under  this  act  shall  and  may  be  "5"  wnotiJS 
had  and  taken  in  de&ult  of  a  defendant's  appear-  may  be  had 

Mice.  and  taken. 

This,  of  course,  does  not  give  validity  to  proceedings  men- 
tioned  indeed  in  wriu  or  notices,  but  not  sanctioned  by  Uie  acL 

83.  In  any  action  brought  against  two  or  more  de-  Proceedinga 
fendants,  where  the  writ  of  summons  is  endorsed  in  J^^orthe 
the  special  form  hereinbefore  provided,  if  one  or  more  defendants 
of  such  defendants  only  shall  appear,  and  another  or  J^^JJi^iSiy 
others  of  them  shall  not  appear,  it  shall  and  may  be  endowed, 
lawful  for  the  plaintiff  to  sign  judgment  against  such 
defendant  or  defendants  only  as  shall  not  have  ap- 
peared, and,  before  declaration  against  the  other  de- 
fendant or  defendants,  to  issue  execution  thereupon, 
in  which  case  he  shall  be  taken  to  have  abandoned 
his  action  against  the  defendant  or  defendants,  who 
dudl  have    appeared  ;    or  the   plaintiff  may,  before 
israing  such  execution,  declare  against  such  defendant 
or  defendants  as  shall  have  appeared,  stating,  by  way 
ofeoggestioD,  the  judgment  obtained  against  the  other 
defendant  or  defendants  who  shall  not  have  appeared, 
in  which  case  the  judgment  so  obtained  against  the 
defendant  or  defendants  who  shall  not  have  appeared 
shall  operate  and  take  effect  in  like  manner  as  a  judg- 
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ment  by  default  obtained  before  the  commeDcement  of 
this  act  against  one  or  more  of  the  several  defendants 
in  an  action  of  debt  before  the  commencement  of  this 
act 

The  special  endorsement  under  a.  25  {ante,  p.  31),  is  confined  to 
writs  issued  in  actions  ex  contractu.  In  actions  of  this  nature  a 
plea  by  one  defendant  (with  one  or  two  exceptions)  is  for  the 
benefit  of  all ;  it  goes  to  the  contract  alleged  in  the  declaration,  so 
that  if  one  defendant  succeed  in  his  plea,  a  judgment  by  default 
against  the  others  goes  for  nothing,  the  plaintiflf  having  failed  to 
make  out  a  joint  liability  <  Morgan  v.  Edwards,  6  Taunt.  398  )• 
So  a  plaintiff,  where  he  has  signed  judgment  by  default  against 
one  or  more  of  several  defendants  in  such  actions,  cannot  be  non- 
suited :  but  if  he  fails  the  defendant  must  have  a  verdict  {Hannay 
V.  Smith,  3  T.  R.  662). 

If,  therefore,  there  be  no  appearance  for  one  or  more  6f  several 
defendants,  the  plaintiff  has  two  courses  to  follow.  He  may 
abandon  his  action  against  him  or  those  who  appear,  and  issue 
execution  against  those  who  suffer  judgment ;  or  he  may  go  on 
to  declare  against  him  or  those  who  appear,  with  the  risk  of 
having  a  worthless  judgment  if  he  ultimately  fail  in  his  action. 
As  to  costs,  see  Morgan  v.  Edwards  (6  Taunt  398). 


Nonjoinder 
and  mis- 
joinder of 
plaintiffs 
may  be 
amended 
before  trial. 


Joinder  op  Parties. 

And  with  respect  to  the  joinder  of  parties  to  actions, 
be  it  enacted  as  follows : — 

34.  It  shall  and  may  be  lawful  for  the  court  or  a 
judge,  at  any  time  before  the  trial  of  any  cause,  to 
order  that  any  person  or  persons,  not  joined  as  plain- 
tiff or  plaintii!s  in  such  cause  shall  be  so  joined ;  or 
that  any  person  or  persons,  originally  joined  as  plain- 
tiff or  plaintiffs,  shall  be  struck  out  from  such  cause, 
if  it  shall  appear  to  such  court  or  judge  that  injustice 
will  not  be  done  by  such  amendment,  and  that  the 
person  or  persons  to  be  added  as  aforesaid  consent, 
either  in  person  or  by  writing,  under  his,  her  or  their 
hands,  to  be  so  joined,  or  that  the  person  or  persons 
to  be  struck  out  as  aforesaid  were  originally  intro- 
duced without  his,  her  or  their  consent,  or  that  such 
person  or  persons  consent  in  manner  aforesaid  to  bo 
so  struck  out;  and  such  amendment  shall  be  made 
upon  such  terms  as  to  the  amendment  of  the  pleading 
(if  any),  postponement  of  the  trial,  and  otherwise,  aa 
the  court  or  judge  by  whom  such  amendment  is  made 
shall  think  proper;  and  when  any  such  amendment 
shall  have  been  made,  the  liability  of  any  person  or 
persons  who  shall  have  been  added  as  co-plaintiff  or 
co-plaintiffs  shall,  subject  to  any  terms  imposed  as 
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aforesaid,  be  the  same  as  if  sach  person  or  persons  had 
been  originallj  joined  in  such  cause. 

Ahhougfa  it  may  be  doubted  whether  this  and  the  next  follow- 
ing Kctioo  apply  to  actions  of  ejectment,  yet  their  object  may  be 
attiined  in  such  actions  by  amendment  under  sect.  222,  post 
[Blake  T.  Dome,  7  H.  &  N.  465). 

The  omission  in  actions  on  contract  of  a  party  as  plaintiff  is  Noi^mder 
htti,  except,  indeed,  in  the  case  of  executors  {Jones  v.  Smith,  j/ '''"Jjf^* 
1  Exch.  831,  where  the  cases  are  collected) ;  see  also  Agaeio  v.  *  c«>*"ct. 
furhes  (14  Moore,  P.  C.  C.  160).  If  the  objection  appears 
on  the  pleadings,  it  may  be  taken  advantage  of  by  demurrer 
or  by  motion  in  arrest  of  judgment,  or  by  error;  but  if  it  does 
not  appear  upon  the  pleadings,  and  arises  upon  the  trial  by  way 
of  fariance  between  the  contract  declared  upon  and  that  proved, 
it  would,  unless  amended,  lead  to  a  nonsuit  or  to  an  adverse  ver- 
dict {Chanter  ▼.  Letse,  4  M.  &  W.  295).  But  the  nonjoinder 
may  be  remedied  tinder  the  above  section  at  any  time  before  the 
end,  or,  under  the  following  sections,  even,  at  the  trial,  unless 
notice  of  objection  to  the  nonjoinder  has  been-  given  before  or 
with  the  plea.  If  such  notice  of  objection  be  given,  or  if  a  plea 
in  abatement  be  pleaded  (now  a  very  unusual  course  since  the 
itttice  innroduoed  by  this  act  answers  the  same  purpose,  and  need 
not  be  delivered,  as  a  plea  in  abatement  must,  within  four  days 
after  delivery  of  the  declaration,  and  need  not  be  verified  by 
affidavit  as  a  plea  in  abatement  must),  the  plaintiff  may,  under 
1.36  (poft,  p.  48),  amend  without  order  upon  payment  of  the  costs 
of  and  occasioned  by  the  amendment,  and  upon  filing  a  consent 
in  writing  (unless  specially  dispensed  with )  of  the  parties  added, 
verified  by  affidavit  of  their  handwriting,  and  giving  notice  to 
tbe  defendant  (R.G^  H.T.  1853,r.  6,  post),  who  may  then  plead 
it  mow. 

In  actions  on  tort  the  nonjoinder  of  parties  who  are  jointly  jfonjoinder 
vTonged  can  only  be  taken  advantage  of  by  notice  or  plea  in  of  piainttjs 
abatement  as  above  {Addison  v.  Overend,  6  T.  R.  766  ;  Broadbent  <»  *<>«• 
V.  Ledward,  11   A.  &  £.  209;  PhUlips  v.  Ciaggett,  10  M.  &  W. 
102) ;  if  neither  of  those  steps  be  taken,  the  plaintiff  will  be 
entitled  to  recover  his  share  only  of  the  damages  sustained 
(Sedgvforth  ¥.  Overend,  7  T.  R.  279  ;  BlojcbamY.  Hubbard,  5  East, 
407). 

Tins,  which  was  formerly  a  fatal  objection  unless  amended,  is  Mitjoinder 
10  no  longer  since  the  Common  Law  Procedure  Act,  1860,  s.  19  of  plaintiffs 
(which  see,  poet),  and  it  is  now  reduced  to  a  matter  of  mere  costs  s  generally, 
unless  such  misjoinder  be  inconsistent  with  the  alleged  cause  of 
action,  when  it  necessarily  constitutes  a  fatal  objection  {Belling^ 
Aow  V.  Oarke,  1  B.  &  S.  332). 

This  is  not  a  fatal  objection,  and  can  only  be  taken  advantage  Nonjoinder 
of  by  plea  in  abatement  {Rice  v.  Skute,  5  Burr.  2613),  which  can  of  defendants 
only  be  pleaded  when  the  alleged  co-defendant  is  within  the  **  contract, 
jnnsdiction  ;  and  which,  as  above  stated,  must  be  pleaded  within 
Soar  days  from  the  delivery  or  filing  of  the  declaration,  and  must 
be  verified  by  affidavit  (see  i^fri^.    It  must  be  borne  in  mind 
tbat  a  judgment  recovered  against  one  of  several  ^'otn/  debtors  is 
a  good  plea  in  bar  to  an  action  against  another  of  them  in  respect 
of  tbe  joint  as  distinguished  from  the  several  liability  (if  any) 
[King  V.  Hoare,  18  M.  &  W.  494).     But,  by  reason  of  s.  11  of 
tbe  Mercantile  Law  Amendment  Act,  1856  {post),  a  judgment 
recofered  against  one  or  more  joint  debtors  not  beyond  seas  when 
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the  cause  of  action  accrued  is  not  now  a  bar  to  a  subsequent 

action  against  the  joint  debtor  or  debtors  who  were  beyond  terns 

when  the  cause  of  action  accrued. 
Noi^inder         This  is  no  ground  of  objection  ;  each  of  several  who  jointly 
of  defendant*  commit  a  wrong  b  separately  liable  for  the  whole  wrong  done 
in  tort.  {Sutton  ▼.  Clarke^  6  Taunt.  29 ;  and  see  Reg,  v.  Broum.  7  E.  &  B. 

757). 
M lender  This  is  fatal,  unless  amended  hrfore  verdict  {Robton  v.  Doyle, 

In  coSi? '*  3  E.  &  B.  396  ;   Wickeru  ▼.  Steel,  2  C.  B.,  N.  S.  488).     See  s.  87, 

n.  ( poit,  p.  44). 
Misjoinder  This  merely  entitles  the  party  wrongly  joined  to  a  verdict  and 

of  defendante  his  costs,  but  does  not  affect  the  liability  of  the  real  wrong-doer 
in  tort.  ( Q^i^  y  Radnidge,  3  East,  62  ;  Bretherton  ▼.  Wood,  3  B.  &  B. 

54 ;  Posst  V.  Shipton,  8  A.  &  E.  963  ;  Morrow  t.  Belcher,  4  B.  &  C. 

704). 

Plea*  in  A  plea  in  abatement  should  mention  all  the  co-defendants  not 

abaiewunl.  joined,  so  that  the  plaintiff  may  have  a  better  writ,  otherwise,  if 
the  plaintiff  take  issue  on  the  plea,  he  will  succeed  ( CrelUm  y. 
Calvertf  14  M.  &  W.  1 1).  So  if  any  one  of  the  co-con  tractors  is 
not  resident  within  the  jurisdiction,  this  plea  cannot  be  pleaded 
successfully  (Joll  v.  Curzon,  4  C.  B.  249). 

Upon  a  plea  in  abatement  for  nonjoinder,  the  plaintiff  (if  the 
plea  is  well  founded,  or  if  it  is  doubtful  whether  it  is  well  founded 
or  not)  ought  to  amend  the  writ,  (which  he  may  do  without  any 
order,)  serve  the  amended  writ  on  the  persons  thus  added  as  de- 
fendants, and  declare  de  novo.  In  such  case  the  new  declaration 
must  commence  in  a  special  form  (s.  60,  post^  p.  62).  As  to  the 
costs  of  the  plea,  see  ss.  39,  60  ( post^  pp.  45, 68) ;  or  he  may  enter 
a  cassetur  breve,*  and  thus  evade  payment  of  any  costs  to  the  de- 
fendant,  and  abandon  his  present  action.  If  the  plaintiff  amend, 
by  inserting  the  names  of  the  additional  defendants  mentioned  in 
the  plea,  the  date  of  such  amendment  will,  as  to  thenit  be  the  com- 
mencement of  the  action,  the  object  of  this  provision  being  to  save 
the  rights  of  these  defendants,  if  it  should  happen,  that,  to  the 
plaintiff's  claim,  the  Statute  of  Limitations  is  pleadable  by  them  ; 
for  if  a  defendant  in  any  action  on  simple  contract  pleads  in  abate- 
ment that  any  other  person  ought  to  be  jointly  sued,  and  issue 
be  joined  on  such  plea,  and  it  appears  at  the  trial  that  the  action 
could  not,  by  reason  of  the  Statute  of  Limitations,  be  main- 
tained against  the  other  person  named  in  such  plea,  the  issue  is 
to  be  found  against  the  party  pleading  the  same  (9  Geo.  4, 
c.  14,  s.  2). 

The  plea  must  state  the  persons  not  joined  to  be  still  living 
(1  Saund.  291 ),  and  to  be  residing  within  the  jurisdiction  of  the 
court  (3  &  4  Will.  4,  c.  42,  s.  8). 

It  must  be  verified  by  affidavit  (4  &  5  Anne,  c.  16,  s.  11), 
setting  out  their  place  of  residence  as  distinguished  from  that  of 
mere  business  (3  &  4  Will.  4,  c.  42,  s.  8 ;  Maybwrif  v.  MudU, 
5  C.  B.  283).  The  affidavit  must  be  delivered  with  the  plea, 
unless  an  extension  of  time  be  granted  {Jolmton  v.  PoppUweet^ 
2  Tyrw.  717). 

The  title  of  the  affidavit  must  be  strictly  accurate  in  the  names 
of  the  parties  (Poole  v.  Pembrey,  1  Dowl.  692;  Fletcher  v.  Ltek^ 
wsere,  2  DowL  N.  S.  848).    The  verification  must  be  absolute. 


*  See  ss  to  easse^wr  hreve,  sect.  60,  n.  {po$t,p,  63). 
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and  die  words  *'  is  true  in  substance  and  fact  **  are  essential,  so  as 
to  make  the  affidavit  precise  {Onshw  v.  Booth,  Str.  70>5).  If  the 
affidavit  is  insufficient,  the  plea  may  be  treated  as  a  nullity 
{Bray  v.  Halter,  2  B.  Moore,  213 ;  Garrett  v.  Hooper,  1  Dowl.  28), 
and  the  plaintiff  may  sign  judgment  (LocW/  v.  Walker ,  8  M.  &  W. 
299).  See  further  as  to  the  requisites  of  this  affidavit,  notes  to 
s.  ^  (fws/,  p.  43).  As  to  the  statement  of  the  residence  of  the 
wrty  not  joined  as  a  defendant,  see  also  Wheatley  v.  Golney  (9 
Do«L  1019);  Lambe  v.  SmytJte  (15  M.  &  W.  433);  Newton  ▼. 
Steieart  (4  D.  &  L.  89) ;  White  v.  Gascwgne  (3  Exch.  36)  ;  May- 
hmry  ▼.  Mudie  ( ubi  supra), 

A  plea  in  abatement  must  be  pleaded  within  four  days  after 
declaration  {Ryland  v.  Wormwald,  5  Dowl.  581). 

As  to  pleading  de  novo  after  amendment,  see  s.  90  (pott,  p.  85). 

The  replication  to  the  plea,  it  would  seem,  may  be  a  "joinder 
of  issue,**  under  s.  79  (post,  p.  77) ;  see  also  s.  38,  n.  (  post,jo.  34). 

Upon  issue  taken  on  a  plea  in  abatement,  the  plaintiff  must 
be  i^epared  to  prove  his  demand,  or  be  will  not  recover  ( Weleher 
V.  Le  PelUtier,  1  Camp.  481). 

Under  this  section  may  be  noticed  pleas  in  abatement  of  cover-  Pleaa  of 
tore  of  the  plaintiff  or  defendant, — rarely  pleaded  however.  eoverture, 

TheK  pleas  are  not  within  3  &  4  Will  4,  c.  42,  s.  8,  and 
dierefore  do  not  require  an  affidavit  of  the  husband's  residence 
{Jones  V.  Smith,  3  M.  &  W.  526) ;  but  as  dilatory  pleas,  within 
4  Anne,  c  16,  s.  11,  they  require  an  affidavit  of  verification. 

If  a  wife  succeed  on  this  plea,  she  may  sue  out  execution  in 
her  own  name  (  Worthy  v.  Rayner,  Doug.  637).  When  pleaded 
by  a  wife,  she  must  plead  it  in  person  (2Saund.  209,  n.). 

Other  pleas  in  abatement  are  to  the  jurisdiction  ;  or  the  pen- 
dency of  another  action  for  the  same  cause  in  one  of  the  Superior 
Courts. 

The  application  to  amend  should  be  to  amend  the  writ  and  xpptieaHon 
eopy,  as  well  as  the  declaration  and  subsequent  proceedings,  if  to  amend. 
any  (see  s.  36,  post,  p.  43). 

Amendments  are  generally  ordered  upon  terms  of  payment  of 
costs  of  application  and  of  the  costs  occasioned  by  the  amend- 
meoL  Tne  court  or  a  judge  exercises  a  discretion  in  allowing 
eotKs{WaU  ▼.  Lyon,  1  Dowl.  714).  It  has  been  held  that  the 
judge  may,  on  hearing  an  application  at  chambers,  fix  the  amount 
of  costs  at  once  ( Collins  v.  Aaron^  6  Dowl.  423),  and  this  is  very 
frequently  done.  Some  judges,  in  order  to  avoid  interlocutory 
taxation,  direct  the  costs  to  be  the  costs  of  the  party  (not  amend- 
ing) in  the  cause  in  any  event ;  and  this,  which  is  a  growing,  is 
generally  the  most  beneficial  practice.  But  it  may  be  doubted 
whether  costs  so  ordered  become  payable  at  all,  in  cases  where  a 
juror  is  withdrawn,  or  some  settlement  is  come  to  apart  from  the 
ordinary  event  of  an  action. 

The  defendant  ought,  if  possible,  to  get  inserted  in  the  order  pleading 
for  amendment  the  terms  on  which  he  is  to  plead.    If  he  bad  ttfter  amend- 
already  pleaded,  the  plea,  under  the  old  practice,  would  have  "••«*• 
been  considered  as  a  plea  to  the  amended  declaration  {Fogg  v. 
Borsley,  2  Dowl.  107),  and  is  so  still,  unless  he  pleads  de  novo 
(i.  90,  post).     It  was  different  in  the  case  of  a  demurrer  (Smith  v. 
Kevne,  1  D.  &  L.  992).     The  defendant  has  now  two  days  to 
plead  de  novo  after  the  amendment,  unless  it  is  otherwise  ordered, 
if  the  declaration  is  amended  before  plea,  the  defendant  must 
■iD  plead  within  the  time  limited  to  do  so  or  within  the  two 
days,  imleaa  it  is  otherwise  ordered  (s.  90,  post,  p.  84). 
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Nonjoinder 
and  mis- 
Joinder  of 
plaintiffs 
maybe 
amended  at 
the  trial,  as 
in  cases  of 
amendments 
of  variances 
under  i  8c  i 
WilL  4,  c.  42. 


Amendmtni 
at  trial. 


A  sumipons  to  amend  operates  as  a  stay  of  proceedings  from 
the  time  when  it  is  attendable  (Hodton  v.  Capky^  8  Dowl.  318  ; 
Morris  V,  Hunt,  2  B.  &  A.  355);  and  the  time  to  plead  given 
by  an  order  on  amendment  counts  from  the  day  of  the  amend- 
ment and  not  from  the  date  of  the  order  {Davit  ▼.  Stanley,  8  DowL 
483). 

See  notes  to  following  sections. 

35.  In  case  it  shall  appear  at  the  trial  of  any  action 
that  there  has  been  a  misjoinder  of  plaintiffs,  or  that 
some  person  or  persons,  not  joined  as  plaintiff  or  plain- 
tiffs, ought  to  have  been  so  joined,  and  the  defendant 
shall  not,  at  or  before  the  time  of  pleading,  have  given 
notice  in  writing  that  he  objects  to  such  nonjoinder, 
specifying  therein  the  name  or  names  of  such  person 
or  persons,  such  misjoinder  or  nonjoinder  may  be 
amended,  as  a  variance,  at  the  trial  by  any  Court  of 
Record  holding  plea  in  civil  actions,  and  by  any  judge 
sitting  at  Nisi  Prius,  or  other  presiding  officer,  in  like 
manner  as  to  the  mode  of  amendment,  and  proceedings 
consequent  thereon,  or  as  near  thereto  as  the  circum- 
stances of  the  case  will  admit,  as  in  the  case  of  amend- 
ments of  variances  under  an  act  of  parliament  passed 
in  the  session  of  parliament,  held  in  the  third  and 
fourth  years  of  the  reign  of  his  late  Majesty  King 
William  the  fourth,  intituled  "  An  Act  for  the  fiirther 
Amendment  of  the  Law  and  the  better  Advancement 
of  Justice,"  if  it  shall  appear  to  such  court,  or  judge, 
or  other  presiding  officer,  that  such  misjoinder,  or  non- 
joinder was  not  for  the  purpose  of  obtaining  an  un- 
due advantage,  and  that  injustice  will  not  be  done  by 
such  amendment,  and  that  the  person  or  persons  to 
be  added  as  aforesaid  consent,  either  in  person  or  by 
writing  under  his,  her  or  their  hands,  to  be  so  joined, 
or  that  the  person  or  persons,  to  be  struck  out  as  afore- 
said, were  originally  introduced  without  his,  her  or 
their  consent,  or  that  such  person  or  persons  consent, 
in  manner  aforesaid,  to  be  so  struck  out ;  and  such 
amendment  shall  be  made  upon  such  terms  as  the 
court  or  judge,  or  other  presiding  officer,  by  whom 
such  amendment  is  made,  shall  think  proper ;  and 
when  any  such  amendment  shall  have  been  made,  the 
liability  of  any  person  or  persons,  who  shall  have  been 
added  as  co-plaintiff  or  co-plaintiffs,  shall,  subject  to 
any  terms  imposed  as  aforesaid,  be  the  same  as  if  such 
person  or  persons  had  been  originally  joined  in  ^uch 
action. 

Under  this  section,  the  amendments  referred  to  under  s.  34 
{ante,  p.  38),  may  be  itfade  at  the  trial,  as  variances  were  formerly 
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amended  under  8  &  4  Will.  4,  c  42,  8. 23.  The  amendment  must 
be  made  during  the  trial,  and  before  verdict  (  Brashier  t.  Jack/ton, 
8  Dowl.  784;  Hobton  y.  Doyle,  8  E.  &  6. 396 ;  and  see  also  Wickent 
▼.  Sttel,  2  C.  B..  N.  S.  488 ;  but  see  Roherti  v.  Snell,  1  M.  &  G.  773 ; 
Strgtamt  t.  Chofy,  6  Nev.  &  M.  819).  The  judge  may  refuse  to 
amend,  and  if  he  do  so,  the  remedy  is  to  apply  to  the  court  for  a 
new  trial  ( WUtwell  ▼.  Schurt  8  A.  &  E.  301 ),  but  the  court  will 
not  interfere  if  the  judge  do  not  "  plainly  appear  to  have  been 
wrong"  {Stmubttry  v.  Matthews,  4  M.  &  W.  347) ;  and,  indeed, 
grave  doubts  exist  as  to  the  right  or  duty  of  the  court  to  interfere 
with  the  exercise  by  the  judge  presiding  at  the  trial  of  the  dis. 
cretionary  power  vested  in  him  (see  Roles  v.  Daois,  4  U.  &  N. 
484;  Tenmyson  v.  0*Brien,  5  £.  &  B.  497  ;  Wilkin  v.  Reed,  \5  C. 
B.  192,  and  HoltUn  v.  Ballantyne,  L.  J.  29,  Q.  B.  148).  The 
amendment  ought  to  be  made,  so  that  no  additional  expense  be 
thrown  on  the  defendant ;  and  if  the  defendant  pays  at  once  the 
sum  claimed  under  the  amended  declaration,  he  will  be  entitled 
to  his  costs  from  the  time  he  might  have  paid  money  into  court ; 
it  is  otherwise  if  he  defends  the  action  (Smith  v.  Brandram,  2  M. 
&  G.  250).  The  terms  on  which  the  amendment  will  be  allowed 
are  in  the  discretion  of  the  judge  at  the  trial,  whose  decision  will 
not  be  reriewed  by  the  court  ( 7om/mjoii  v.  Bollard,  4  Q.  B.  642). 

An  amendment  under  this  section  may  be  made,  either  where 
there  has  been  a  mi^oinder  of  plaintiffs,  or  where  some  person 
or  persona  not  joined  as  plaintiff  or  plaintiffii  ought  to  have  been 
so  joined,  and  the  defendant  shall  not,  at  or  before  the  time  of 
pleading,  have  given  notice  in  writing  that  he  objects  to  such 
nonjoinder.  If,  therefore,  the  defendant  has  given  notice  that 
he  objects  to  the  noi^oinder,  the  amendment  cannot  be  made 
under  this  section,  indeed,  in  such  case,  the  plaintiff  will  generally 
have  amended  under  s.  36,  ii^a.  It  must  appear  that  the  mis- 
joinder or  nonjoinder  was  not  for  the  purpose  of  obtaining  an 
undue  advantage,  and  that  injustice  will  not  be  done  by  the 
amendment,  a  provision  that  would  formerly  have  been  of  great 
importance  when  the  evidence  of  the  parties  to  the  record  was 
excluded.  Willes,  J.,  at  Nisi  Prius,  expressed  his  readiness  to 
smend  by  adding  the  name  of  a  partner  as  plaintiff  ( Williams  v. 
Otmcj,  1  F.  &  F.  341). 

Sect.  23  of  the  3  &  4  Will.  4,  c.  42,  requires  that  the  order  for  Sndonemeni 
the  amendment  shall  be  endorsed  on  the  postea  and  returned  <>/»  ^  potiea. 
with  the  record,  and  thereupon  such  papers,  rolls  and  other 
records,  &c.,  as  it  may  be  necessary  to  amend,  shall  be  amended 
accordingly.  Misjoinder  and  nonjoinder  are  under  this  section 
to  be  amended,  *'  in  like  manner  as  to  the  mode  of  amendment 
and  proceedings  consequent  thereon,  &c.,"  as  in  the  case  of 
amendments  under  the  3  &  4  Will.  4,  c.  42. 

It  would  seem  that  the  powers  conferred  by  s.  222,  post^  do  not 
spply  to  cases  within  this  section  (  Wickent  v.  Steel  and  Holden  v. 
Ballantyne,  ubi  supra). 

See  notes  to  sections  34,  36, 37  and  38  (pp.  38 — 45). 

36.  In  case  such  notice  be  given,  or  any  plea  in  Upon  notice 
abatement  of  nonjoinder  of  a  person  or  persons  as  "onjofnderof 
co-plaintiff  or  co-plaintiffs,  in  cases  where  such  plea  plaintiff,  pm- 
in  abatement  may  be  pleaded,  be  pleaded  by  the  de-  tTimentird.^ 
lendant,  the  plaintiff  shall  be  at  liberty,  without  any 
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order,  to  amend  the  writ  and  other  proceedings  before 
plea,  by  adding  the  name  or  names  of  the  person  or 
persons  named  in  such  notice  or  plea  in  abatement, 
and  to  proceed  in  the  action  without  any  further 
appearance,  on  payment  of  the  costs  of  and  occa- 
sioned by  such  amendment  only,  and  in  such  case  the 
defendant  shall  be  at  liberty  to  plead  de  novo. 

Amendment  On  receiving  a  notice  or  plea  in  abatement,  the  plaintiff  may 
0/  writ.  amend  the  writ,  appearance  and  declaration  ;  but  the  payment 

of  the  costs  of  and  occasioned  by  the  amendment  being  made  a 
condition  precedent  to  the  amendment,  the  plaintiff  should, 
therefore,  have  the  costs  of  the  defendant  taxed,  and  pay  or 
tender  them  to  the  defendant  (unless  the  judge  otherwise  order, 
ut  suprot  p.  41 ),  otherwise  his  proceeding  in  the  action  would  be 
irregular  (Levy  v.  Drew,  5  D.  &  L.  307). 

And  see  R.  G.,  U.  T.  1853,  r.  6  {pott),  as  to  the  practice  upoa 
amendments  under  this  section. 

Misjoinder  37.  It  shall  and  may  be  lawftil  for  the  court  or  a 
of^defendanti  jy^gg  [^  the  case  of  the  joinder  of  too  many  defend- 
amended  auts  in  any  action  on  contract,  at  any^timfiLbefore 
before  or  at  ^^^  ^^.^^  ^^  ^^^^  causc,  to  Order  that  the  name  or~ 
names  of  one  or  more  of  such  defendants  be  struck 
out,  if  it  shall  appear  to  such  court  or  judge  that  in- 
justice will  not  be  done  by  such  amendment ;  and  the 
amendment  shall  be  made  upon  such  terms  as  the 
court  or  judge,  by  whom  such  amendment  is  made, 
shall  think  proper  ;  and  in  case  it  shall  appear  at^the 
trial  of  auy  action  on  contract  that  there  has  been  a 
misjoinder  of  defendants,  such  misjoinder  may  be 
amended,  as  a  variance,  at  the  trial,  in  like  manner  as 
the  misjoinder  of  plaintiffs  has  been  hereinbefore 
directed  to  be  amended,  and  upon  such  terms  as  the 
court  or  judge,  or  other  presiding  officer,  by  whom 
such  amendment  is  made,  shall  think  proper. 

Amendment  The  power  of  amendment  given  by  this  section  is  limited  to 
^^f  ^^^^df*^  actions  on  contract^  in  which  the  joinder  of  persons  as  defendants 
anttf  ^^^  ought  not  to  have  been  so  joined  is  fatal  (p.  39,  ante). 

In  actions  in  tort  the  plaintiff  may  always  rem^y  the  error 
of  a  misjoinder  of  defendants  by  entering  a  nolle  prosequi  as  to 
such  as  are  wrongly  added  before  the  trial ;  otherwise  at  the  trial 
there  will  be,  as  to  them,  an  acquittal. 

The  court  under  the  former  practice  allowed  the  name  of  a 
defendant  to  be  struck  out  of  the  proceedings,  subsequent  to  the 
writ,  on  payment  of  costs,  the  remaining  defendant  being  allowed 
to  plead  de  novo  (Palmer  v.  BeaUy  9  Dowl.  529).  As  to  the  costs 
to  be  allowed  in  such  a  case,  see  Jackson  v.  Nunn  (4  Q.  B.  209). 
The  amendment  could  not  formerly  have  been  made  at  Nisi  Prius 
{Cooper  V.  Whitehouse,  6  C.  &  P.  545).  But  now  this  amendment 
*  may  be  made  at  any  stage  of  the  pleadings  by  summons  at  cham- 

bers, or  by  motion  in  court,  or  at  the  trial,  in  which  latter  case 
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the  order  most  be  endorsed  as  mentioned  under  s.  35  (mtt,  p.  41 ), 
the  observations  on  wbiph  are  generally  applicable  here. 

In  a  case  before  this  act,  the  court  went  further  even  than  is 
authorized  by  this  section.  Afier  the  plaintiff  had  been  nonsuited 
at  the  trial,  it  appeared  that  his  remedy  against  the  defendants 
really  liable  would  be  barred  by  the  statute,  unfess  the  whole 
proceedings  could  be  amended.  On  payment  of  all  the  costs, 
the  Court  of  Exchequer  set  aside  the  nonsuit,  and  permitted  the 
plaintiff  to  amend  by  striking  out  the  names  of  the  defendants 
who  had  been  misjoined,  the  remaining  defendant  being  at  liberty 
to  plead  de  nav  {Craujord  t.  CocAr«,  6  Exch.  2S7). 

The  Court  of  Exchequer  refused  to  set  aside  an  order  of 
Martin,  B.,  for  striking  out  a  co-defendant  with  liberty  to  re- 
maining defendant  to  plead  the  nonjoinder  in  abatement  {Cow- 
hmrm  ▼.  Wearing,  9  Exch.  207).  Where  one  of  seven  co-defend- 
ants  had  suffered  judgment  by  default,  the  Court  of  Common 
Pleas  aUowed  two  of  those  who  had  appeared  to  be  struck  out 
saac  pro  immc  (the  point  of  the  judge's  power  to  amend  having 
been  reserved  by  consent  at  the  time  of  the  trial)  Johnson  v. 
G<miett,  18  C.  B.  728 ;  see  also  Mul/ord  v.  Griffin,  1  F.  &  F.  145  ; 
Greaves  T.  Humphries,  4  E.  &  B.  851). 

This  section  has  been  held  not  to  be  applicable  where  the 
party  was  made  a  co-defendant  on  purpose  to  try  his  liability 
{Wickmu  T.  Steek  2  C.  B.,  N.S.488). 

The  amendment  must  be  made  oi  the  trial  {Rohson  v.  DoyUt 
8  £.  &  B.  396). 

See  notes  to  sections  34,  35,  36  and  38  (pp.  38^45). 

As  to  the  costs  of  a  defendant  so  struck  out,  see  Redway  ▼. 
WebUr  (13  C.  B.,  N.  S.  254  ;  L.  J.  32,  C.  P.  84). 

38.  In  any  actioD  on  contract  where  the  nonjoinder  Upon  plea  in 
of  any  person  or  persons  as  a  co-defendant  or  co-  for*n^!°' 
defendants  has  heen  pleaded  in  abatement,  the  plain-  Joinder  of 
tiff  shall  be  at  liberty,  without  any  order,  to  amend  proceedCig< 
the  writ  of  summons  and  the  declaration,  by  adding  °**y  ^  ^ 

^  /.  . ,  "^  1  •      amended. 

the  name  or  names  of  the  person  or  persons  named  in 
such  plea  in  abatement  as  joint  contractors,  and  to 
serve  the  amended  writ  upon  the  person  or  persons  so 
oamed  in  such  plea  in  abatement,  and  to  proceed 
against  the  original  defendant  or  defendants,  and  the 
person  or  persons  so  named  in  such  plea  in  abate- 
ment :  provided  that  the  date  of  such  amendment 
diall,  as  between  the  person  or  persons  so  named 
in  such  plea  in  abatement  and  the  plaintiff,  be  con- 
sidered for  all  purposes  as  the  commencement  of  the 
action. 

The  alteration  of  the  writ,  by  adding  the  name  of  a  defendant, 
vhose  nonjoinder  has  been  pleaded,  does  not  vitiate  it,  aa  it 
otberwise  would  (Siggers  ▼.  Sansom,  2  Dowl.  745). 

Where  a  writ  has  been  amended  under  this  section,  the  person 
er  persons  named  in  the  plea  may  stay  proceedings  against  him- 
adf  or  themselves  by  payment  of  the  debt  and  of  the  costs  of 
tbc  writ  within  four  days  of  service  upon  him  or  them ;  per  Martin, 
B.  {lieasoM  ?.  MomntcastU,  1  F.  &  F.  721). 
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As  to  the  time  of  pleading  to  the  amended  declaratioD,  see  s. 
90  {post,  p.  84). 

Replicationt  to  Pteat. 

ReplieaiUm         By  8  &  4  Will.  4,  c-  42,  s.  9,  to  the  plea  of  nonjoinder  of 

'opJ«a'»        another  person,  the  plaintiff  may  reply,  that  such  person  haa 

*'^****"''       been  discharged  by  bankruptcy  and  certificate,  or  under  an  act 

for  the  relief  of  insolvent  debtors  (for  forms  of  replication,  aee 

fiullen  and  Leake's  Precedents  of  Pleadings);  or  take  issue  (a. 

79,  post). 

See  notes  to  previous  sections ;  and  s.  60  (postf  p.  62), 

ProTiiion  in        39.  In  all  cases  after  such  plea  ia  abatement  and 
t!xb»tquent     amendment,  if  it  shall  appear  upon  the  trial  of  the 
proceedings    action  that  the  person  or  persons  so  named  in  such 
penions'***     plea  in  abatement  wAs  or  were  jointly  liable  with  the 
named  In  a     original  defendant  or  defendants,  the  original  defend- 
ment  for  **"  a^t  or  defendants  shall  be  entitled  as  against  the  plain- 
d°f^°da^r°^  tiff  to  the  costs  of  such  plea  in  abatement  and  amend- 
costsafiJ     naent ;  but  if  at  such  trial  it  shall  appear  that  the 
a  plea  in        Original  defendant  or  any  of  the  original  defendants 
abaienunu      jg  q,.  ^g  liable,  but  that  one  or  more  of  the  persons 
named  in  such  plea  in  abatement  is  or  are  not  liable 
as  a  contracting  party  or  parties,  the  plaintiff  shall 
nevertheless  be  entitled  to  judgment  against  the  other 
defendant  or  defendants  who  shall  appear  to  be  liable  ; 
and  every  defendant  who  is  not  so  liable  shall  have 
judgment,  and  shall  be  entitled  to  his  costs  as  agaipst 
the  plain tiil^  who  shall  be  allowed  the  same,  together 
with  the  costs  of  the  plea  in  abatement  and  amend- 
ment, as  costs  in  the  cause  against  the  original  de- 
fendant or  defendants  who  shall  have  so  pleaded  in 
abatement  the  nonjoinder  of  such  person :   provided 
that  any  such  defendant  who  shall  have  so  pleaded  in 
abatement  shall  be  at  liberty  on  the  trial  to  adduce 
evidence  of  the  liability  of  the  defendants  named  by 
him  in  such  plea  in  abatement. 

The  provisions  of  this  section  apply  to  those  cases  in  which, 
after  a  plea  in  abatement  for  anonjoinder  of  a  defendant,  the 
plaintiff  amends  the  writ  under  s.  88  {ante,  p.  44).  They  evidently 
do  not  apply  to  the  plea  of  coverture.  The  form  of  the  new 
declaration  after  amendment  is  prescribed  by  s.  60,  pott. 

A  plaintiff  sued  M.  for  a  money  demand.  M.  pleaded  in 
abatement  the  nonjoinder  of  B.  and  G.  The  plaintiff  amended 
his  pleadings,  adding  B.  and  O.  as  joint  defendants.  M.  pleaded, 
as  to  £280,  parcel,  8rc.,  payment  into  court,  and  as  to  the  re-> 
sidue,  never  indebted.  B.  and  G.  each  separately  pleaded  never 
indebted  to  the  whole  demand.  On  the  trial  a  verdict  was  found 
for  M.,  that  no  more  than  £280  were  due ;  but  as  to  B.  and  G., 
that  they  were  jointly  liable  with  M.  for  £212:— Held,  by 
Crompton,  J.,  in  the  Bail  Court,  that  M.  was  entitled,  under  this 
section,  to  the  costs  of  the  plea  in  abatement  and  of  the  amend- 
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nrnt,  and  iIbo  to  the  general  costs  of  the  cause,  and  of  the  trial ; 
aod  held  also,  that  the  plaintiffs  were  not  entitled  to  any  costs  as 
aeainst  B.  and  O.  {Caznsau  y.  Mortice  and  others,  L.  J.  25,  Q.  B. 
126). 

Husband  and  Wife. 

40.  In  any  action  brought  by  a  man  and  his  wife  Joinder  of 
for  an  injury  done  to  the  wife,  in  respect  of  which  «he  huJjand'and 
u  necessarily  joined  as  co-plaintiff,  it  shall  be  lawful  wife  with 
for  the  husband  to  add  thereto  claims  in  his  own  right,  riJh?of  hu^ 
and  separate  actions  brought  in  respect  of  such  claims  band. 
may  be  consolidated,  if  the  court  or  a  judge  shall  think 
fit :  provided  that  in  the  case  of  the  death  of  either 
plaintiff  such  suit,  so  far  only  as  relates  to  the  causes 
of  action,  if  any,  which  do  not  surrive,  shall  abate. 

Id  the  case  o(  Dengate  ▼.  Gardiner  (4  M.  &  W.  6),  which  was 
an  action  for  slander,  of  the  wife,  whereby  she  lost  employment, 
eridence  of  this  special  damage  was  not  admitted  in  an  action  by  ^ 

the  husband  and  wife. 

The  profit  of  the  wife's  wages  are  entirely  the  husband'Si  and 
**  be  alone  (said  Lord  Abinger)  can  sue  for  the  loss  of  them,  just 
as  in  trespass  by  husband  and  wife  for  an  assault  on  the  wife,  the 
HBgeon's  bill  cannot  be  recovered.  The  right  of  action  would 
not  survire  to  her."  The  husband,  therefore,  in  case  of  slander 
of  his  wife,  was  formerly  obliged  to  sue  alone  for  any  special 
damage;  just  as  in  trespass,  he  was  compelled  to  bring  a  sepa- 
rate action  for  the  surgeon's  bill.  Where  the  defendant  said  of 
the  plaintiff's  wife,  "  you  are  a  nuisance  to  live  beside  of,  and 
your  bouse  is  no  better  than  a  bawdy-house ;"  it  was  held  that 
ail  action  lor  this  slander  might  be  maintained  by  the  husband 
tlooe  (Mckk  ▼.  Reynolds,  7  C.  B.,  N.  S.  1 14). 

The  above  enactment  is  limited  to  actions  "  for  an  injury  done 
to  his  wife."  It  permits  the  husband  to  add  to  the  joint  cause 
of  action  claims  arising  to  himself  in  his  own  right ;  but  he  may 
ititl  bring  his  separato  action  ( Brockbank  ▼.  The  Whitehaven  Junc^ 
Cms  Railway  Company,  L.  J.  31,  Ex.  349).  The  section  does  not 
in  its  terms  limit  the  claims,  which  may  be  thus  added  to  those 
be  has  in  reapeet  to  the  injury  done  to  the  wife  (as  for  a  surgeon's 
bOl) ;  and  it  might  thence  be  argued  that  the  husband  may  not 
only  add  counts  against  the  defendant,  for  the  special  damage  be 
has  sustained  in  respect  of  the  injury  to  the  wife,  but  also  counta 
fer  goods  sold  and  delwered,  or  money  lent  by  himself.  But  the  in- 
tention  of  the  commissioners,  in  recommending  the  change 
effected  by  this  section  (First  Report,  p.  xi.),  seems  to  have  been, 
that  claims  arising  to  the  husband  in  respect  of  the  injury  to  the 
vife,  and  those  alone,  should  be  included  in  the  joint  action. 

If  the  claims  of  the  husband  in  his  own  right  are  stated  in  the 
Bane  action,  they  must  be  set  out  in  separate  counts. 

Where  a  husband  brought  an  action  for  a  personal  injury  to 
hhmelf  and  to  his  trade  bv  an  explosion,  and  he  and  his  wife 
brought  a  separato  action  tor  iqjnnes  sustained  by  her  resulting 
fro«  the  aame  explosion ;  the  Court  of  Exchequer  consolidatod 
the  two  actions  under  this  section.  {Hetnstead  v.  Phoenix  Oas  Com- 
r<«yt  3  H.  &  C.  745  ;  L.  J.  34,  Ex.  108.  See  also  Morley  v.  Mid^ 
Itod  BaUway  Company,  8  F.  &  F.  961,  cor.  Crompton,  J.). 
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As  to  accounts  stated  with  husband  and  wife,  see  Johnson  and 
Wife  ?.  Lucas  (1  E.  &  B.  659;  L.  J.  22,  Q.  B.  174). 

JoiKDEE  OF  Causes  of  Action. 
DHTbient  And  with  respect  to  joinder  of  causes  of  action,  be 

MU^^y     it  enacted  as  follows  : — 

butwlnmite  ^^'  Causes  of  action,  of  whatever  kind,  provided 
tiuis maybe  they  be  by  and  agaiust  the  same  parties  and  in  the 
"^'^**^  same  rights,  may  be  joined  in  the  same  suit ;  but 
this  shall  not  extend  to  replevin  or  ejectment ;  and 
where  two  or  more  of  the  causes  of  action  so  joined 
are  local,  and  arise  in  different  counties,  the  venue 
may  be  laid  in  either  of  such  counties  ;  but  the  court 
or  a  judge  shall  have  power  to  prevent  the  trial  of 
different  causes  of  action  together,  if  such  trial  would 
be  inexpedient,  and  in  such  case  such  court  or  judge 
may  order  separate  records  to  be  made  up,  and  separate 
trials  to  be  had. 

Power  is  given  to  the  plaintiflTby  this  section  of  joining  in  one 
action  all  his  claims,  of  whatever  nature,  against  the  same  de- 
fendant, provided  these  claims  are  in  the  same  right;  but  counts 
by  the  plaintiff  as  an  individual  cannot  be  joined  with  counts  by 
him  as  an  executor  (2  Saund.  1117,  d.;  2  Wms.  Ex.  6th  ed. 
1729).  This  section  is  permissive,  not  compulsory.  The  com- 
niissioners  who  recommended  this  change,  thought  that  plaintiflfs 
might  be  safely  trusted  with  this  power.  "  A  plaintiff  is  not 
likely  to  damage  his,  claim  for  criminal  conversation  by  adding  a 
claim  which  may  direct  attention  to  a  question  of  whether  he  is 
entitled  to  the  price  of  goods  sold,  or  other  incongruous  matter  " 
(First  Report,  p.  xxii.)  ;  see  R.  G.,  T.  T.  1858,  r.  1,  post. 

The  Court  of  Exchequer  refused  to  allow  a  count  for  an  annuity 
to  be  joined  with  a  count  for  breach  of  promise  of  marriage, 
because  the  parties  would  thus  be  let  in  as  witnesses  contrary  to 
the  statute  (sJierratt  v.  Webster,  8  L.  T.,N.  S.  254,  E.  T.  186S)  ; 
and  where,  in  an  action  for  breach  of  promise  of  marriage,  the 
declaration  contained  money  counts,  in  respect  of  which  the  de- 
fendant paid  money  into  court,  Pollock,  C.  B.,  at  the  trial, 
ordered,  under  this  section,  that  the  causes  of  action  should  be 
tried  separately  (Frean  v.  Watlejff  4  F.  &  F.  1038). 

Counts  in  trover  and  detinue  are  not  generally  allowed  to  be 
joined  when  intended  merely  to  cover  one  and  the  same  cause  of 
action  (MocHford  v.  Taylor,  19  C.  B.,  N.  S.  209;  L.  J.  84,  C.  P. 
852);  and  see  R.  G.,  T.  T.  1858,  r.  1,  and  note,  post. 

As  to  the  venue,  and  changing  the  same,  see  s.  59,  n.  (post,  p.  59). 

Questions  by  Consent  without  Pleading. 

And  for  the  determination  of  questions  raised  by- 
consent  of  the  parties  without  pleading,  be  it  enacted 
as  follows : 

Formerly  a  special  case  could  only  have  been  stated  for  the 
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mnkm  of  the  court  after  the  parties  had  joined  inoe  (d  ft  4 
WilL  i  c.  42,  8,  25). 

42.  Where  the  parties  to  an  action  are  agreed  as  auettiomof 
to  the  qaestion  or  questions  of  fact  to  be  decided  be-  ^^^^i 
tween  Uiem,  they  may,  after  writ  issued,  and  before  utued,  by 
judgment^  by  consent  and  order  of  a  judge  (which  JSl'I^of^"^ 
order  any  judge  shall  have  power  to  make,  upon  being  J»<ig«t  be 
satisfied  that  the  parties  have  a  bond  fide  interest  in  ^^icld-^' 
the  decision  of  such  question  or  questions,  and  that  ^s*- 
^  same  is  or  are  fit  to  be  tried),  proceed  to  the  trial 
of  any  qaestion  or  questions  of  fact  without  formal 
pleadines ;  and  such  question  or  questions  may  be 
stated  for  trial  in  an  issue  in  the  form  contained  in 
the  Schedule  (A.)  to  this  act  annexed,  marked  No.  6,  ^JJ^*^^ 
tod  such  issue  may  be  entered  for  trial  and  tried  ^It^^mding' 
accordingly  in  the  same  manner  as  any  issue  joined  in 
aa  ordinary  action  ;  and  the  proceedings  in  such  action 
aod  issue  shall  be  under  and  subject  to  the  ordi- 
oary  control  and  jurisdiction  of  the  courts  as  in  other 
actions. 

Aoeording  to  a.  227,  ;m«I,  the  word  '*actioii'*  here  meant  a  ''per- 
Koal  action,"  brought  b]r  irrit  of  summons  in  any  of  the  Superior 
Coons,  aod  did  not  include  replevin,  ejectment,  or  any  of  the 
nbtiating  real  actions ;  ejectment  is  provided  for  by  s.  168  et  $tq^ 
put;  n  to  replevin,  see  C.  L.  P.  A.  1860,  s.  22,  n.  et  seq.;  and 
as  to  real  actions,  see  C.  L.  P.  A.  1860,  ss.  26,  27»  pott 

See  as  to  the  power  of  the  coun  to  direct  sn  issue  to  be  tried 
■  the  case  of  compulsory  references,  C.  L.  P.  A.  1854,  s.  4,  pott. 

It  is  doubtful  whether  error  can  be  brought  upon  a  special  case 
Mited  with  some  of  several  defendants  only,  the  others  having 
nffered  judgment  by  default  {Boyd  ▼.  Robin*  and  others^  5  C.  B., 
M.  S.  597) ;  tembte,  these  sections  do  not  apply  at  all  in  such  a 
esse. 

The  judge  rouat  be  satisfied  that  the  parties  have  a  boni  jUU 
iderett  in  Sie  decision  of  the  question.  In  a  case  where,  in  the 
•pinion  of  the  coart,  the  parties  merely  desired  to  allay  a  doubt 
at  to  the  true  construction  of  a  will,  the  Court  of  Common  Pleas 
Miaed  to  giye  any  opinion  <  Doe  d.  Duntzo  v.  Duntze,  6  C.  B» 
100). 

43.  The  parties  may,  if  they  think  fit,  enter  into  an  Agreement 
agreement  in  writing,  which  shall  not  be  subject  to  "fJd^frror 
Mij  stamp  duty,  and  which  shall  be  embodied  in  the  *he  payment 
flud  or  any  subsequent  order,  that,  upon  the  finding  of  !*osu  secorli- 
4e  jury  in  the  affirmative  or  negative  of  such  issue  *"«  ^  '*!« . 

'       ^  /»  /*       J   V      Ai_  ^«  i     reiUJt  of  the 

V  issues,  a  sum  of  money  fixed  by  the  parties,  or  to  iMue. 
^  ascertained  by  the  jury  upon  a  question  inserted  in 
tlie  iasne  for  that  purpose,  shall  be  paid  by  one  of  such 
parties  to  the  other  of  them,  either  with  or  without  the 
costs  of  the  action. 
D.  D 
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Jadgmratto  44.  Upon  the  flndiDg  of  the  jurj  id  anj  such  issue^ 
accordinlfto  judgment  may  be  entered  for  such  sum  as  shall  be 
the  affre^  go  agreed  or  ascertained  as  aforesaid,  with  or  wUh- 
exeratton  out  costs,  as  the  case  may  be,  and  execution  may 
wJth*imr^'  ^^"®  upon  such  judgment  forthwith,  unless  otherwise 
■u>«d.  agreed,  or  unless  the  court  or  a  judge  shall  otherwise 

order  for  the  purpose  of  giving  either  party  an  oppor- 
tunity for  moving  to  set  aside  the  verdict,  or  for  a 
new  trial. 
PnHjeadingi        45.  The  proceedings  upon  such  issue  may  be  re- 
SKi^Ue  wJ      corded  at  the  instance  of  either  party,  and  the  judg- 
•orded.  ment,  whether  actually  recorded  or  not,  shall  have 

the  same  effect  as  any  other  judgment  in  a  contested 
action. 

On  a  judgment  recorded  under  this  section  error  will  lie,  u  i^ 
is  not  expressly  excluded,  as  in  King  ▼.  Shnm^tu  (7  Q.  B.  285) ; 
and  see  Thorpe  v.  Plowdtn  ( 1  L.  M.  &  P.  387). 

The  judgment  will  also  be  a  **  record  "  for  the  purpose  of  being 
used  in  evidence  if  required. 

Si'mlSTbe'  ^'  "^^  parties  may,  after  writ  issued,  and  before 
nited  after  j^idgmcnt,  by  cousent  and  order  of  a  judge,  state  any 
by^content,  <luestion  or  questions  of  law  in  a  special  case  for  the 
ftc,  without   opinion  of  the  court,  without  any  pleadings. 

plsading. 

The  court  wilt  decline  to  give  any  opinion  when  there  is  reason 
to  believe  that  the  action  is  not  bmtdjide  brought  for  the  purpose 
of  determining  a  matter  in  controversy  between  the  parties  (  Doe 
d.  Duwtte  V.  Duntae,  6  C  B.  100).  The  case  should  be  eonfined 
to  questions  of  law ;  if  matters  of  fact  are  in  issue  the  court  will 
leave  the  parties  to  go  to  a  jury  (Aidridge  v.  Great  fFettem  Raii- 
way  Cb.|  8  M.  &  G.  615 ;  see  also  Price  v.  Quarrel,  12  A.  &  E. 
784). 

It  has  been  thought  that  when  a  special  case  under  this  section 
has  been  settled,  it  will  not  be  amended  by  the  court  unlesa  by 
consent  of  the  parties  {Mertey  Docks,  4^.  v.  Jonet,  L.  J.  29,  C.  P. 
28^  and  see  Soiman  v.  Anchor  Insurance  Company,  6  C.  B.,  N.  S. 
53fft  but  see  Carpenter  v.  Parker,  8  C.  B.,  N.  S.  206 ;  L.  J.  27, 
C.  P.  78). 

As  to  practice  in  ejectmenti  see  a.  179,  poet. 

w^tJ^J?*         47.  The  parties  may,  if  they  think  fit,  enter  into 

ment  of         an  agreement  in  writing,  which  shall  not  be  subject  to 

co!u/ae^^     any  stamp  duty,  and  which  shall  be  embodied  in  the 

eording  to      said  or  any  subsequent  order,  that,  upon  the  judgment 

uplmi^tsi   ^^ ^^®  court  being  given  in  the  affirmative  or  negative 

case.  of  the  question  or  questions  of  law  raised  by  such 

special  case,  a  sum  of  money,  fixed  by  tlie  parties,  or 

to  be  ascertained  by  the  court,  or  in  such  manner  as 

the  court  may  direct,  shall  be  paid  by  one  of  such 

parties  to  the  other  of  them,  either  with  or  without 
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eosts  of  the  actioD ;  and  the  judgment  of  the  ooaH 
mtj  be  entered  for  snch  snm  as  shall  be  so  agreed  or 
ascertained,  with  or  without  costs,  as  the  case  may  be^ 
and  execution  may  issue  upon  such  judgment  forth- 
with, unless  otherwise  agreed,  or  unless  stayed  by 
proceedings  in  error. 

^  The  last  words  of  this  sections, — *'  unless  stayed  bj  proceedings 
in  error,** — did  nor,  as  it  seems,  allow  of  error  being  brought  upon 
a  special  case  stated  upder  a.  46.  Error  did  not  lie  on  a  special 
case  stated  under  3  &  4  Will.  4,  c.  42,  s.  25,  such  a  case  not  being 
entered  of  record  ;  and  there  can  be  no  error  at  common  law  but 
SB  a  record  :  the  provisions  of  s.  46  {anU,  p.  50),  for  entering  • 
ipedal  case  on  record,  were  confined  to  the  issue  given  by  s.  48 
inle,  p.  49);  see  further  Thorpe  v.  Plowden  (1  L.  M.  &  P.  887). 
Bnt  now  by  the  C.  L.  P.  A.  1854,  s.  32,  pott,  error  may  be  brought 
npon  a  epecial  case.  It  was  accordingly  held  by  tne  Court  of 
Axcfaeqoer  Chamber  (distinguishing  Hughes  v.  Lumlry,  4  B.  &  E. 
SM;  L.  J.  24.  Q.  B.  29),  that  where  the  consent  of  the  parties  to 
state  a  special  eaae  was  given  before  the  C.  L.  P.  A.  1&54,  came 
into  operation,  but  the  judge's  order  was  not  obtained  until  the 
^  upon  which  it  came  into  operation,  error  might  be  brought 
{EOkit  V.  Buh^,  10  £xch.  522;. 

48.  In  case  do  agreement  shall  he  entered  into  as  Costs  to  foi- 
to  the  costs  of  such  action,  the  costa  shall  follow  the  J.^„'J|*„nie,^ 
erent^  and  be  recovered  by  the  successful  party.  otherwtM 

agreed. 

Pleadings  in  genebal. 

And  with  respect  to  the  language  and  form  of  plead* 
logB  in  general,  he  it  enacted  as  follows : — * 

49.  All  statements  which  need  not  be  proved,  such  Fictitions 
•8  the  statement  of  time,  quantity,  quality  and  value,  IJerSSulT' 
where  these  are  immaterial ;  the  statement  of  losing  not  to  be 
•od  finding,  and  bailment,  in  actions  for  goods  or  their      ^ 
^ioe  ;  the  statement  of  acts  of  trespass  having  been 
oommitted  with  force  and  arms,  and  against  the  peace 
of  our  lady  the  Queen;  the  statement  of  promises 
which  need  not  be  proved,  as  promises  in  indebitatus 
eoiints,  and  mutual  promises  to  perform  agreements ; 
>Dd  all  statements  of  a  like  kind,  shall  be  omitted. 

The  insertion,  therefore,  of  any  of  these  formal  statements  will 


*TWw  sections  relating  to  pleadings  apply  whether  the  action  waa 
"^Utf  eommnicod  in  tne  Superior  Courts  or  not  {Memitn  v.  Rom, 
ttCB.  let;  L.  J.  SS,  C.  P.  78).  It  Is  not  proposed  to  notteo  hers  the 
^1^*  Aectstens  of  the  eouru  upon  the  merits  of  partlrular  pleadings i 
^  thi  iMder  is  teferred  for  such  information  to  the  excellent  Precedents 
*f  naaifaigt,  t^  MeMrs.  Sullen  ft  Leake,  whereof  a  third  edition  has  Just 
^  yoMhhed,  and  wbenin  is  embodied  all  the  principles  and  prectlee  of 

d2 
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be  til  irregularity,  and  if  embarrawment  be  caused  tbereby,  an 
application  may  be  made  under  s.  62  {infra). 

The  bailment  must  still  be  stated,  bowever,  where  it  ia materia] 
and  traversable  {Rou  t.  HM,  2  C.  B.  877). 

Judgment  50.  Either  party  maj  object  by  demurrer  to  the 

roSrecMobe   P^®*<^'"g  ^^  *^®  Opposite  party,  on  the  ground  that 
given  ae-       8uch  pleading  does  not  set  forth  sufficient  ground  of 
thevci^rfeht  ^c^'^on,  defence  or  reply,  as  the  case  may  be ;  and 
oftkecaiue.   where  issue  is  joined  on  such  demurrer,  the  court 
shall  proceed  and  give  judgment  according  as  the 
yery  right  of  the  cause  and  matter  in  law  shall  appear 
unto  them,  without  regarding  any  imperfection,  omis- 
sion, defect  in  or  lack  of  form  ;  and  no  judgment  shall 
be  arrested,  stayed  or  reversed  for  any  such  imperfec- 
tion, omission,  defect  in  or  lack  of  form. 

For  a  pleading  to  be  good  on  deronrrer  under  this  section,  it 
must  be  such  as  would  have  been  good  on  general  demurrer 
before  this  act  (Richards  v.  Btavit,  2  Com.  Law  Rep.  673,  Q.  B.» 
E.  T.  1854). 

It  would  manifestly  be  quite  out  of  place  here  to  attempt  to 
show  witbin  anything  like,  reasonable  space  what  constitutes  a 
pleading  **in  matter  sufficient."  This  belongs  to  the  science 
of  pleading  itself,  not  to  a  commentary  on  the  practice  of  the 
courts. 

objeeMont  51.  No  pleading  shall  be  deemed  insufficient  for  any 
•peefakii  dL  defect  which  could  heretofore  only  be  objected  to  hy 
murrer  taken  special  demurrer. 

sway.  ^ 

See  as  to  special  demurrer,  Bullen  and  Leake's  Precedents  of 
Pleadings,  2ad  ed.,  p.  690. 

Piradings  52,  If  any  pleading  be  so  framed  as  to  prejudice, 

embmss      embarrass  or  delay  the  fair  trial  of  the  action,  the 

•true?         opposite  party  may  apply  to  the  court  or  a  judge  to 

or'smended.   Strike  out  or  amend  such  pleading,  and  the  court  or 

any  judge  shall  make  such  order  respecting  the  same, 

and  also  respecting  the  costs  of  the  application^  as  sach 

court  or  judge  shall  see  fit. 

It  has  always  been,  theoretically,  one  of  the  rules,  if  not  one 
of  the  results,  of  special  pleading,  that  no  pleading  sbonld  be 
framed  to  prejudice,  embarrass  or  delay  the  fair  trial  of  the  acdon ; 
and  there  are  numerous  cases  in  the  books  in  which  the  courts 
have  allowed  the  plaintiff  to  sign  judgment  as  for  want  of  a  plea, 
— cases  in  which,  practically,  the  fair  trial  was  attempted  to  be 
embarrassed  or  delayed.  Persons  who  have  no  defence  sometimes 
bad  recourse  to  what  is  called  sham  phaditig ;  and  for  this  parpone 
the  plea  of  judgment  recovered  was  resorted  to.  The  rale  of  H  il. 
2  Will.  4  (renewed  by  R.  G.,  H.  T.  1858.  r.  10,  post),  to  the  effect 
that,  in  the  margin  of  such  a  plea,  the  date  of  the  judgment  and 
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iti  nomber  on  the  roll  should  thenceforth  be  stated,  put  an  end 
to  thit  abuse. 

Without  presuming  to  laj  down  a  rule  as  to  what  may  be  con- 
sidered as  tending  to  **  prejudice,  embarrass  or  delay  "  the  trial 
of  the  action,  it  may  be  useful  here  to  refer  to  a  few  cases  of  unfair 
pleading.  It  may  be  observed,  that  the  words  used,  *'  prejudice, 
embarrass  or  delay"  are  used  disjunctively. 

All  pleadings  ought  to  be  true.    A  pleading  false  on  the  face  skam  plemd- 
of  it  may  be  treated  as  a  nullity.    Thus,  where  the  plaintiff  ing,  ami 
declared  on  two  bills  of  exchange,  due  6th  and  6th  December,  y^aj<v/w 
and  the  defendant  pleaded  a  judgment  recovered  in  Michaelmas  ***^' 
Term  preceding  these  dates,  the  plaintiflT  was  considered  right  in 
s%niQg  judgment  <  Ktre  v.  Carden,  5  Bing.  413 ;  see  also  BUwitt 
▼.  Martdem,  10  East.  237 ;  and  Balmatmo  v.  Thomjttcn,  8  Dowl. 
76).    But  unless  the  inference  of  falsity  be  irresistible,  the  plain- 
tifTahoald  not  take  upon  himself  to  sig^  judgment,  treating  the 
plea  as  a  nullity ;  but  should  apply  to  set  it  aside  {Bell  v.  Jlex*  . 

.**«•.  6  M.  &  S.  188).  .-  / 

The  court  will  not  try  the  truth  of  a  plea  upon  aflSdavit  ..^  '  - 1 ^  ** 
Where  the  defendant  pleaded  in  satisfaction  of  the  plaintiff's 
demands,  delivery  to  him  of  a  pipe  of  wine,  the  court  refused  to 
allow  the  plaintiff  to  sign  judgment,  upon  an  affidavit  that  the 
plea  was  fiilse.  There  was  nothing  absurd  or  inconsistent  in  the 
allegation  that  wine  had  been  given  in  satisfaction  of  a  demand 
(8b»a  V.  Baekwell,  4  Bing.  613).  In  Richley  v.  Proone  (1  B.  &  C, 
386),  a  plea  was  set  aside  on  an  affidavit  of  falsity ;  ^ut  this  de^ 
cisioQ  is  explained  in  Merrington  v.  Beeket  (2  B.  &  C.  81),  and  itt 
Smilk  V.  Backwll,  supra ;  see  also  La  Forest  v.  Langan  (4  Dowl* 
642):  Nnit  V.  Rush  (4  Exch.  490). 

Where  the  plea  was  so  prepared  that  it  was  likely  to  occasion 
perplexity  and  expense,  it  was  set  aside  (Smith  v.  Hardy ,  8  Bing. 

Plea^ng  Cilsely  for  delay  also  affords  ground  for  applying  to 
•et  aside  the  plea.  In  Shadwell  v.  Berthoud  {5  B.  &  A.  760),  the 
plea,  which  was  wholly  false,  alleged  indebtedness  by  the  plain- 
tiff in  a  larger  sum  by  virtue  of  a  recognizance  in  the  Exchequer. 
In  B0dy  V.  Johnson  (5  B.  &  A.  761,  n.),  the  defendant  pleaded, 
Isdy,  the  general  issue,  except  as  to  part ;  and  ns  to  one- third  of 
that  part,  2nd]y,  a  bond  given  in  satisfaction ;  to  another,  Srdly,  a 
aet-cif;  and  as  to  the  residue,  4thly,  a  note  given  to  the  plaintiff. 
Ob  an  affidavit  that  these  pleas  were  false,  the  court  allowed  the  ! 
pkintiiEi  in  each  case  to  sign  judgment.  This  course  was  also 
followed  in  Smith  v.  Hardy  (8  Bing.  436),  where  to  an  action  on  ' 
a  judgment  the  defendant  pleaded  a  release,  which  had  been 
destroyed  by  accident  In  Corbett  v.  Powell  (5  B.  &  A.  760),  a  ■ 
tahe  plea  to  debt  on  bond,  by  executor,  that  before  the  death  of 
the  testator  the  bond  had  been  assigned,  and  that  payment  had 
been  made  to  the  assignee,  was  set  aside.  In  Bartley  v.  OodtloH 
(2  B.  8t  A.  199),  a  plea  setting  out  an  accounting  or  agreement 
as  to  the  balance,  and  payment  partly  by  bill  of  exchange  and 
partly  by  assignment  of  an  Irish  judgment  debt,  and  which  was 
wbolly  uihe,  was  set  aside  (see  Nutt  v.  Rush,  4  Exch.  190).  In 
MUey  V.  WalU  (I  Dowl.  648),  a  false  plea  that  the  signature  of 
(be  defendant  to  the  bill  on  which  the  action  was  brought  was 
etaiined  without  consideration,  he  having  signed  a  blank  stamp 
■erdy,  waa  ae(  aside. 
Thin  are  jome  c»aeM  in  which  pleas  have  been  set  aside  o» 
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Pl§adifg$  fbe  groniHJ  of  their  being  calculated  to  embarratt  the  plaintiflT  in 
JjJlJ^J^  replying.  Thus,  where  ihe  plea  mixes  together  a  great  variety 
of  assertions,  some  of  which  cootain  matter  of  law,  and  some 
matters  of  fact  to  which  it  is  impossible  to  reply,  and  the  object 
IS  to  perplex  and  delay,  rather  than  to  set  up  a  good  ground  of 
defence,  it  will  be  set  aside  {Balmanno  ▼.  Thantpsoti,  8  Dowl.  76). 
In  iuiumpiit  on  a  promissory  note,  payee  against  makers,  the 
4lefendant  pleaded  that  there  was  no  consideraiion,  and  that  the 
note  was  made  subject  to  the  condition  that  the  defendants  should 
not  be  called  upon  to  pay  if  they  were  not  able,  but  that  it 
should  be  renewed.  There  was  an  affidavit  of  falsehood.  The 
court  set  vide  the  plea  as  tricky,  false,  and  calculated  to  <ai* 
httrrau  the  plainiiif  (il/;</br</  t.  Finden,  8  M.  &  W.  6 11).  A  plea 
by  a  defendant,  that  a  third  person,  at  his  request,  guaranteed 
the  debt  to  the  plaintiff,  which  guarantee  the  plaintiff  accepted 
and  then  released  the  defendant,  was  designated  by  Maule,  J^ 
as  complicated  and  *ham  (  Waterman  v.  Garden,  6  M.  &  G.  752). 
But  a  plea  which  puts  a  plaintiff  to  difficult,  expensive,  and 
needless  proof,  cannot,  if  in  accordance  with  the  rules  and  prac- 
tice of  pleading,  be  set  aside  (  Wetland  Railway  Company  v.  Blake^ 
6  U.  &  N.  410;  L.  J.  SO,  Ex.  161).  An  allegation  in  a  count 
on  the  breach  of  a  contract  that  the  defendant  fraudulently 
omitted  to  deliver  true  accounts,  and  delivered  untrue  accounts* 
was  ordered  by  Willes,  J.,  to  be  amended  under  this  section,  by 
striking  out  the  word  ** fraudulently.*'  {The  Gr^at  Ship  Cmi- 
pany  v.  Riutell,  3  F.  &  F.  94).  A  plea  may  also  be  objected  to 
under  this  section  as  bein^  too  general,  as  where  in  an  action  by 
a  landowner  against  a  railway  company,  under  sect.  68  of  the 
Lands  Clauses  Consolidation  Act,  1845,  the  plaintiff  sought  to 
recover  tbe  full  amount  of  compensation  claimed  by  him,  the 
Court  of  Common  Pleas  refused  to«llow  the  defendants  to  plead 
generally,  that  the  claim  was  fraudulent  and  not  bona  fida 
(Hooper  v.  Bristol  Fori  Railway  ami  Fier  Company,  L.  J.  85,  C.  P. 
299). 
FrUoiom  A  plea  which  is  clearly  frivolous,  and  contains  no  answer  to 

pteadimg*.  the  action,  will  be  set  aside  {Bradbury  v.  Emans,  5  M.  &  W. 
595);  in  which  case  an  acceptor,  sued  by  an  indorsee,  pleaded 
the  giving  of  another  bill  to  drawer  in  renewal,  and  that  he  had 
no  notice  of  the  indorsement.  Where  in  an  action  by  indorsee 
against  acceptor  on  two  bills,  the  pleas  were  to  one  bill,  no 
consideration  between  drawer  and  defendant;  to  the  other  no 
consideration  paid  by  plaintiff  to  defendant, >- both  pleas  were 
set  aside  as  frivolous  {Knowlet  v.  Burward,  10  A.  &  £.  19),  but 
the  mere  fact  of  a  plea  being  insufficient  in  point  of  law  does  not 
justify  an  application  for  leave  to  sign  judgment  (Cowp#r  v. /oife«« 
4  Dowl.  591 ;  and  see  Balmanno  v.  Thompton,  8  Dowl.  76),  for  tbe 
plaintiff  may  demur.  ]  f  a  defendant  be  under  terms  of  plead- 
ing issuably,  and  plead  a  clearly  bad  plea,  the  plaintiff  may  sign 
judgment  as  for  want  of  a  plea.  See  in  Chitty's  Practice  (12th 
edit.  vol.  i.  p.  248)  a  collection  of  cases  of  non-issuable  pleas ;  and 
see  Bishop  of  London  v.  M*ffeil  ( L.  J.  23,  Ex.  11 1 ) ;  Sally  v.  Freamt 
(10  Exch.  535);  and  Millett  v.  Brown  (2  H.  &  N.  837).  See  also 
observations  in  Ouldt  v.  Harrison  (10  Exch.  578). 

Where  the  plea  is  not  clearly  frivolous  (as  where  it  is  pleaded 
in  the  form  prescribed  by  a  rule  of  court),  the  court  will  not 
interfere  on  motion  ( Homer  v.  Keppel,  10  A.  &  £•  17 ;  and  see 
%?.9lD.2^,'^bs.byCokridg$J.).:'.        ,       ^    .     . 

3  VK    ^^.?  r^^'    ^>' 


The  coart  has,  in  several  of  the  above  cases,  sttoDfrYy  repro- 
bated the  pleading  of  sham  pleas.  Bad  pleading  for  delay  hat 
ahvayt  been  treated  as  a  contempt,  and  the  fines  for  it  once 
ibmcd  8  source  of  revenue  to  the  crown  (Com.  Dig.  Preroga- 
tive D.  22).  In  PUree  v.  BImke  (Salk.  615),  the  attorney  in  the 
csnse  waa  fined,  and  in  BltwUt  v.  Mar$den  (10  East,  237)  and 
Bariley  v.  QwUlake  (2  B.  &  A.  199),  he  was  ordered  to  pay  th« 


A  replication  to  a  plea  of  the  Statute  of  Limitations  (3  &  4  Catmwpvm 
WilL  4,  c.  42),  that  the  defendant  made  an  acknowledgment  that  <W»*«»«*^ 
Ae  debt  remained  unpaid  and  due  to  the  plaintiff  within  the 
true  intent  and  meaning  of  the  sutute,  and  that  the  action  was 
brought  within  twenty  years  after  such  acknowledgment,  was  held 
to  be  so  framed  as  to  embarrass  and  prejudice  the  fair  trial  of  the 
cause,  and  must  be  amended  by  specifying  one  or  more  of  the 
modes  of  acknowledgment  mentioned  in  the  statute  {Pongth  v. 
Bri$t9W€,  L.  J.  22,  Ex.  70). 

In  ao  action  for  infringement  of  patent  a  plea  which  amounted 
to  an  argumentative  traverse  of  the  specification  was  struck  out 
{Bameock  v.  Noyes,  9  Exch.  888). 


It  remains  doubtful  whether  this  fiction  applies  to  proceedings         ,  \/€c^'i  ^'t 
poo  a  prerogative  writ  of  mandamus  (Reg,  v.  The  SaddUrt'  Com' 
jmy,  L.  J.  22,  Q.  B.  451),  but  now  see  C.  L.  P.  A.  1854,  s.  77, 
mi. 

See  as  to  costs,  Bamu  v.  Hayward  (1  H.  &  N.  242). 


53»  Bales  to  declare,  or  to  declare  peremptorilj,  FoordsTt* 
and  mles  to  reply,  and  plead  subeequent  pleadings,  °iu||J^"f^ 
dudl  not  be  necessary,  and  instead  thereof  a  notice  rale  to  d»- 
diall  be  substituted  requiring  the  opposite  party  to  Ji^JJJff*^ 
declare,  reply,  rejoin,  or  as  the  case  may  be,  within 
four  days,  otherwise  judgment ;    such  notice  to  be 
delivered  separately  or  indorsed  on  any  pleading  to 
wlueh  the  opposito  party  is  required  to  reply,  rejoin, 
or  as  the  case  may  be. 

Tliis  notice  may  be  given  in  vacation,  as  well  as  in  term  time ; 
bat  it  may  not  be  given  while  proceedings  are  stayed  by  order ; 
■nd  a  judgment  of  non  prot.  signed  upon  a  notice  so  given  and  a 
CM»fi|iieoc  default  may  be  set  aside  (i44dmay  v.  Oilbert,  1  H.  & 
a  496 1  L.  J.  32,  Ex.  30). 

After  the  entry  of  an  appearance  the  plaintiff  may  declare  at  Time  for  d^- 
any  time,  except  of  course  between  the  lOth  of  August  and  the  cUuing, 
lltb  of  October.  He  has  the  whole  of  the  term  next  after  the 
entry  of  the  appearance  to  declare  in,  without  having  judgment 
flf  SM  pTM.  signed  against  him  ( Fotter  v.  Frjfime,  9  Dowl.  749). 
If  ne  jodgment  of  imn  pta.  be  signed,  he  has  a  year  to  declare  in, 
after  the  return  day  of  the  writ,  after  which  period  be  will  be  out 
•r  court  (s.  68,  pa$t,  p  59). 

If  the  plaintiff  is  unable  to  declare  within  the  time  allowed 
bns,  as,  for  inatance,  where  he  has  been  unable  to  serve  one  or 
more  of  several  defendants,  in  which  case  to  declare  against  one 
•ad  tkn  agalnsc  tbe  others  when  they  appeared,  would  be  irre- 
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gular  (Morton  v.  Orey,  9  B.  &  C.  544),  he  should,  if  he  receives 
a  notice  to  declare  from  the  defendants  who  have  appeared, 
ohtain  time  to  declare  upon  application  to  a  judge ;  as  the  old 
side  bar  rule  for  time  is  abolished  (R.  G.,  H.  T.  1853,  r.7,pMl). 

The  defendant,  in  order  to  prevent  delay,  may,  if  the  plaintiff 
does  not  declare  within  the  time  limited,  deliver  a  notice  under 
the  above  section. 

If  the  plaintiff  after  this  demand  requires  further  time,  his 
course  is  to  apply  for  it  specially  to  the  court  or  a  judge ;  and  if 
the  defendant  signs  judgment  before  the  time  for  showing  cause, 
such  judgment  may  be  set  aside,  the  defendant's  proper  course 
being  to  show  cause  {BeoMley  v.  Bailey ^  16  M.  &  W  58).  One 
demand  only  is  necessary.  If  the  plaintiff  obtains  further  time 
to  declare  after  such  demand,  the  defendant  is  entitled  to  sign 
judgment  at  the  expiration  of  the  time  allowed,  without  a  fresh 
demand  {TeuUm  v.  Oant,  5  Dowl.  153). 

This  proceeding  n  not  applicable  in  causes  removed  by  eer. 
iiorari  {Oarton  v.  G,  IF,  Railway  Company,  1  E.  &  £.  258;  L.  J. 
28,  Q.  B.  103). 

The  plaintiff  may  reply  at  any  time,  except  between  the  10th 
of  August  and  24th  of  October,  and  he  may  be  compelled  to  do 
so  by  a  notice  or  demand  of  replication,  which  may  be  endorsed 
on  the  plea,  or  delivered  separately. 

Formerly,  if  after  a  rule  to  reply  had  been  given  in  one  term 
the  cause  stood  over  until  the  next,  a  fresh  rule  was  necessary  ; 
but  this  has  ceased  to  be  the  practice  {Pryer  v.  Smith,  2  Dowl. 
114).  The  plaintiff  may  apply  for  further  time  on  showing  facts 
to  justify  the  application  (drutchiey  v.  L,  and  B,  Railway  Com* 
pony,  2  D.  8c  L.  102). 

If  a  party  deliver  a  pleading  afrer  the  time  for  doing  so  has 
expired,  but  before  the  opposite  partj  has  signed  judgment, 
judgment  signed  after  such  deliveiy  will  be  set  aside  {Gray  ▼« 
PenneU,  1  Dowl.  120). 

As  to  rules  to  plead,  see  s.  62  (pott,  p.  65). 

As  to  rules  to  rejoin,  see  s.  78  {pott,  p.  78). 


piesdinn  to       54.  Eveiy  declaration,  and  other  pleading  shall  be 

^tered^f  entitled  of  the  proper  court,  and  of  the  day  of  the 

tira«  of         inonth  and  the  year  when  the  same  was  pleaded,  and 

fet*  order  to    shall  bear  no  other  time  or  date,  and  every  declaration 

the  wmtrsrj.  hqJ  other  pleading  shall  also  be  entered  on  the  record 

made  up  for  trial  and  on  the  judgment  roll  under  the 

date  of  the  day  of  the  month  and  year  when  the  same 

respectively  took  place,  and  without  reference  to  any 

other  time  or  date,  unless  otherwise  specially  ordered 

by  the  court  or  a  judge. 

The  pleadings  should  be  entitled  on  the  face ;  entitling  them 
on  the  back  is  not  sufficient ;  and  if  not  properly  entitled  a 
pleading  may  be  set  aside  as  irregular  (iUp/iir^  V.  IFatts,  4  Dowl. 
290).  So  the  date  must  be  stated,  and  it  must  be  stated  to  be 
**  in  the  year  of  our  Lord,"  mentioning  the  year  (Holland  ▼• 
Tealde,  8  Dowl.  820) ;  otherwise  St  will  be  irregular.  The  want 
of  a  date  (Ripling  v.  Watts,  ubi  tupra),  or  a  date  different  ftom, 
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that  of  filing  or  delivery,  will  conititute  an  irregularis  amende 
able  at  the  plaintiflfa  cost  (Hodson  ▼.  Petmell,  4  M.  &  W.  87S). 

Ad  added  plea  should  bear  the  aaine  date  at  the  original  pleat 
{Skert  ▼.  Siwqwm,  L.  R.  1,  C.  P.  248,  n^  ptr  Willea,  J.). 

55.  It  shaU  not  be  necessary  to  make  profert  of  any  pro/grt  and 
deed  or  other  docament  mentioned  or  relied  on  in  any  (^<rabo- 
pleading ;  and  if  profert  shall  be  made  it  shall  not      *** 
entitle  the  opposite  party  to  crave  oyer  of  or  set  out 

upon  oyer  such  deed  or  other  document 

In  an  action  by  an  executor  who  had  not  taken  out  probate, 
proceedings  were  stayed  until  it  should  be  produced  ( ffebb  v. 
Jtkhu,  UCB,  401). 

See  note  to  following  section. 

56.  A  party  pleading  in  answer  to  any  pleading  in  Document 
which  any  document  is  mentioned  or  rererred  to  shall  may  be  wt 
be  at  liberty  to  set  out  the  whole  or  such  part  thereof  SnddSId^ 
as  may  be  material,  and  the  matter  so  set  out  shall  be  i^j!i|^^ 
deemed  and  taken  to  be  part  of  the  pleading  in  which  which  it  u 

it  is  set  out.  act  forth. 

Where  to  a  declaration  upon  an  award  the  defendant  set  out 
the  awsid  in  his  plea,  and  thereupon  demurred  to  the  declaration, 
tbe  plea  was  held  bad,  as  the  award  was  to  be  taken  as  part  of  the 
pl»  (Sm  ▼.  Edmonds,  15  C.  B.  240 ;  L.  J.  23,  C.  P.  229 ;  and 
better,  2  Com.  Law  Rep.  749% 

Fonnerlj,  if  a  plaintiff  declared  on  a  deed  to  which  he  was  a 
party,  and  which  was  in  his  possession,  he  was  obliged  to  make 
profert,  i  «.  to  produce  the  deed  to  the  court.  If  his  opponent 
^iahed  to  hnng  any  part  of  that  deed  before  the  court,  or  to  deny 
Hs  being  his  deed,  he  was  obliged  to  demand  oyer,  that  is,  theo- 
Rtictlly,  to  ask  to  have  it  read  in  court,  practically,  to  get  a  copy 
from  the  plaintiff's  attorney.  He  was  then  obliged  to  set  out  the 
vbole  deed  in  bis  pleading,  though  the  question  might  turn  upon 
tveoty  words.  Questions  of  pleading  were  constantly  arising  as 
to  die  effect  of  oyer,  and  how  advantage  ought  to  be  taken  of  an 
oBnanoo  or  misrecital  of  the  deed.  The  cases  are  collected  in 
Saiik  T.  Teoman*  (1  Wros.  Saund.  317),  and  in  Turquand  v.  Bennett 
(7CB.  179). 

No  profert  was  required  of  instruments  not  under  seal,  nor 
(vco  of  instruments  not  falling  within  the  technical  description 
of  a  *<  deed,"  as  a  sealed  will,  or  a  sealed  award.  A  defendant, 
entitled  to  an  inspection  of  such  documents,  applied  to  the  court 
fcr  nicb  inspection,  which  was  only  granted  m  certain  limited 
fttci.  The  cases  in  which  inspection  was  so  granted  were  found 
is  practice  to  be  too  limited  in  number,  and  tbe  commissioners 
appointed  to  report  on  the  pleading  and  practice  of  the  superior 
coorts,  being  further  of  opinion  that  the  formalities  of  profert  and 
^  might  be  advantageously  done  away  with,  and  that  "  deeds*' 
*^  be  placed  on  the  same  footing  as  ordinary  written  in^tru- 
Bcots,  recommended  that  wherever  inspection  of  any  document 
cosld  be  had  by  a  bill  of  discovery  m  equity,  it  should  be 
"ktiiBable  in  any  court  of  common  law  where  the  action  was 
d5 
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pending.      In  consequence  of  this  recommendation  provision 

was  made  by  14  &  15  Vict  c.  99.  s.  6  (see  C.  L.  P.  A.  1M4, 

8.  60.  D.,  fHui),  and  profert  and  oyer  were  abolished  by  the  above 

section. 

Profm't  no  A  plaintifT  need  not  now  make  profert,  but  in  his  declaration 

hmier  mcu-    he  must  sute  concisely  the  effect  of  that  part  of  the  deed  on 

**^'  which  he  relies  (Sched.  B.,  No.  24,  post).     Nor  need  a  defendant 

make  profert  in  a  plea,  but  he  may,  in  the  same  way,  state  the 

effect  of  the  deed  on  which  he  grounds  his  defence  (Sched.  B., 

No.  42,  post).     If  one  party  rely  on  any  part  of  a  deed  in  the 

other  party's  possession,  of  which  he  requires  inspection,  he  must 

apply  for  such  inspection,  by  summons  or  rule,  as  has  hitherto 

been  the  practice  in  reference  to  ordinary  written  instruments. 

•*Oyer,**  did  not  include  inspection. 

Nor  is  profert  of  letters  testamentary  or  letters  of  administra* 
tion  required,  the  section  stating  expressly  **  any  deed  or  other 
doeum0fU  mentioned  or  relied  on  in  any  pleading." 

Perfbrmanee  57.  It  shall  be  lawfiil  foF  the  plaintiff  or  defendant 
prwideot*"*  ^^  *°7  ^ction  to  aver  performance  of  conditions  pre- 
maybe  Cedent  generally,  and  the  opposite  party  shall  not 
averred  geoe-  ^^^^  ^^^^  aTerment  generally,  but  shall  specify  in  his 
pleading  the  condition  or  conditions  precedent  the 
performance  of  which  he  intends  to  contest. 

A  form  of  the  averment  of  performance  of  conditions  prece- 
dent generally  is  given  in  Schedule  B.,  No.  22,  pott,  where  the 
plaintiff  states  that  *'  he  did  all  things  necessary  on  bis  part"  to 
entitle  him,  &c. 

It  is  one  of  the  rules  of  pleading,  that,  when  the  obligation  to 
perform  a  contract  depends  on  any  event  which  does  not  from 
the  declaration  appear  to  have  occurred,  the  averment  of  such 
event  is  essential  to  the  logical  statement  of  the  cause  of  action, 
so  stringently  insisted  on  in  pleading.  The  performance  of  m 
condition  precedent  must,  formerly,  not  only  have  been  stated 
specially,  but  ordinarily  the  time,  place  and  manner  of  perform, 
ance ;  and  if  there  were  several  different  acts  or  things  to  be 
done,  the  performance  of  each  must  in  this  way  have  been  stated 
(Holdipp  v.  Otway^  2  Wms.  Saund.  107  b,  n.  S).  Where  per. 
formance  could  not  be  averred,  it  was  necessary  4o  show  an 
excuse  of  nonperformance.  This  section  permits  the  perform- 
ance  of  conditions  precedent  to  be  averred  generally,  but  matter 
of  excuse  for  nonperformance  should  still  be  averred  specially. 

The  above  enactment  is  a  return  to  the  ancient  system  of 
pleading  {Thorpe  v.  Thorpe,  1  Lord  Raymond,  662;  and  see 
Manby  v.  Cremonbii,  L.  J.  21,  Ex.  288).  The  omission  to  aver, 
generally,  performance  of  conditions  precedent,  may  still  form 
the  subject  of  general  demurrer.  The  principal  cases  decided 
upon  this  section  are  Bentley  v-  Dawet  {9  Bxch.  666);  Graves 
▼.  Legg  (9  Exch.  715).  The  effect  of  it  is  well  discussed  in 
*'  Bullen  and  Leake's  PrecedenU  of  Pleadings,"  2nd  edit  pp. 
124,  125,483. 

Notwithstanding  this  section,  when  a  defendant  averred  in  hia 
plea  performance  of  conditions  precedent  generally,  a  general  re- 
plication was  held  to  be,  by  reason  of  s.  77  {pott,  p.  78),  a  suffi- 
cient traverse  by  the  plaintiff  of  the  performance  of  any  partictilar 
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Mnditioii  precedent  on  which  he  relies  (TeiUjf  ?.  Wanku,  L. 
U,  2,  Ex,  21,  25,  yer  BramweU,  B.)    An/  f auw. 


Dbclabatiok. 

And  with  regard  to  the  time  and  manner  of  de- 
claring, and  to  particulars  of  demand,  be  it  enacted  as 
follows : 

It  may  be  obtenred  here,  that  there  is  no  enactment  about 
**  particoJars  of  demand/'  except  that  a  special  endorsement  on 
the  writ  shall  be  equivalent  to  particulars  (s.  25,  ante,  p.  31 ).  As 
to  particulars  of  demand,  see  R.  G.,  H.  T.  1853,  rr.  19—21 ;  as 
to  pleading  after  an  order  for  particulars,  see  s.  62,  n.  [post,  p.  65). 
At  to  the  iiarm  of  particulars,  see  a.  59,  n.  (jpott,  p.  60). 

58.  A  plaintiff  shall  be  deemed  out  of  court,  unless  phiiaturto 
he  declare  within  one  year  after  the  writ  of  summons  tosyMl**^ 
is  returnable. 

A  writ  of  summons  is  returnable  immediately  on  service  being 
effected  {Baines  v.  Jaekton,  3  Dowl.  404) ;  and  the  year  here 
itated  is  not  "  four  terms"  {Chaplin  ▼.  Showier,  L.  J.  18,  Bx.  5i). 
If  a  notice  of  declaration  is  delivered  after  the  expiration  of  one 
year  from  the  service  of  the  writ,  it  may  be  set  aside  at  chambers 
as  an  irregularity  ( Chaplin  v.  Showier,  ubi  supra).  In  actions  re- 
BBoved  from  inferior  courts  by  certiorarif  &r.,  the  plaintiff  is  not 
out  of  court  until  a  year  after  the  return  of  the  writ  by  which  the 
cause  was  removed  {Norrish  v.  Richardi,  3  A.  &  E.  738).  Nor 
is  a  plaintiff  bound  to  proceed  in  the  superior  court ;  nor  can  a 
defendant,  after  notice  to  the  plaintiff  under  s.  53  {ante,  p.  55), 
sign  judgroeot  and  obtain  the  cosu  of  removal  {Gorton  v.  G.  W. 
R.  Company,  I  E.  8r  £.  258 ;  L.  J.  28,  Q.  B.  103). 

It  seems  very  doubtful  whether  under  the  old  rule  of  court, 
wliicb  was  similar  in  terms  to  the  present,  the  year  within  which 
the  plaintiff  had  to  declare  did  not  include  periods  during  which 
bis  proceedings  were  stayed  by  order  of  the  court,  or  by  injunc- 
tion. See  Horn  r.  Took  (2  Dowl.  776);  Unite  v.  numphrev  {5 
Dowl.  532);  Johns  v.  Sanders  (5  D.  &  L.  49);  but  see  Hoes 
V.  Green  (old  practice)  (10  Exch.  891).  The  present  statutory 
enactment  is  perhaps  even  less  flexible. 

This  section  cannot,  by  reason  of  its  very  terms,  apply  in 
ejectment  {Scope  v.  Paddison,  6  H.  &  N.  641 ;  L.  J.  80,  Ex.  244). 

See  also  fL  G.,  H.  T.  176,  post ;  and  Metcalfe  v.  Helherington 
(3H.frN.755). 

59.  Everj  declaration  shall  commence  as  follows,  or  Forms  of 

to  the  like  effect  :•  m^TSTot 

[Venue.]    *'.A.  B.  by  E.  F.^  his  attorney  [or  'in  dacisiauon. 


*  Dtdgntioiis  by  infants,  and  others  who  cannot  proseoata  aetloBs  la 
PHMB  St  hf  attotnay,  siuNild  ba  in  tbsir  appropriate  ftams. 
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person,'  as  the  case  may  he\  sues  C.  D.  for  [here 
state  the  cause  of  action]  ;" 
and  shall  conclude  as  follows,  or  to  the  like  effect : 
*' And  the  plaintiff  claims  £  ,  [or  if  the  action 
is  brought  to  recover  specific  goods,  the  plaintiff 
claims  a  return  of  the  said  goods,  or  their  value, 
and  £        for  their  detention. J* 

Suimg  in  If  this  form  it  Dot  followed,  u  by  omitting  the  statement  of 

JJJJ^JVJ^  *»    whether  the  plaintiff  sues  in  person  or  bjr  attorney,  the  declara- 

^^"*''*         tion  will  be  irregular,  and  mav  be  set  aside  or  amended  under 

8.  222,  pott ;  and  the  application  to  do  so  ought  to  be  made  to  a 

judge  at  chambers  (  Whitt  v.  Feltkam,  8  C.  B.  658). 

The  declaration  must  be  entitled  of  the  court,  and  of  the  true 
date  of  pleading  the  same  (s.  54,  ante^  p*  56).  In  the  margin  is 
Th0  9mue.  stated  the  venue  (PI.  R.,  T.  T.  1853,  r.  4,  post).  The  law  as  to 
the  venue  will  be  found  in  Peacock  v.  Bellt  1  Wms.  Saund.  78 ;  in 
the  notes  to  Mostjfn  v.  Fabriga$,  Smith's  L.  C.  6th  ed.  vol.  i.  p.  628  ; 
and  in  Bullen  and  Leake's  *'  Precedents  of  Pleadings,"  2nd  ed. 
pp.  1 — 8,  which  see  also  as  to  distinction  between  local  and 
transitory  actions.  See  also  on  venue,  Simmont  v.  LiUgstont 
(8Exch.  481). 

As  to  the  prerogative  right  of  the  crown  to  lay  the  venue  in 
any  county,  see  AtU-Gen.  qf  the  Prince  rf  Wales  v.  Crouman  (L. 
R.1,  Ex.881). 

The  omission  of  the  venue  is  an  irregularity ;  and,  if  a  wrong 
venue  is  stated  in  a  local  action,  and  the  error  appears  on  the 
record,  the  objection  may  be  taken  on  demurrer  {Mayor  rf  Ber^ 
wick-upon-Tweed  v.  Shankt,  8  Bing.  459;  Simmons  v.  LiUytlone» 
ubi  tupra ;  Clayton  v.  Best,  8  L.  T.,  N.  S.  502,  Q.  B.,  E.  T. 
1868;  see  also  Remington  v.  Taylor ^  I  Lutw.  235).  If  the  error 
did  not  appear  upon  the  record,  it  had  to  be  pleaded;  for  m 
jury  could  only  inquire  of  the  issues  raised  (Boyes  v.  Hewelson^ 
2  Bing..  N.  C.  575 ;  Richards  v.  Easto,  15  M.  &  \V.  244) ;  and  in 
such  case  it  could  not  be  a  ground  of  nonsuit  ( Hitchings  v.  HoU 
lingsworthf  7  Moore,  P.  C.  C.  228).  But  where  in  a  local  action 
a  wrong  venue,  Essex^  was  stated  in  the  margin,  and  no  other 
locality  appeared  in  the  declaration,  it  was  held  that  the  effect  of 
R.  G.,  T.  T.  1858,  r.  4  (po#f),  was  to  incorporate  in  the  declaration 
an  allegation  that  the  causes  of  action  arose  in  Esse*,  and  there- 
fore there  was  a  variance  which  entitled  the  defendant  to  a  non- 
suit.  (Richardion  v.  Lochlin,  6  B.  &  S.  777 ;  L.  J.  84,  Q.  &  225). 
In  the  case  of  actions  against  magistrates,  public  officers  and 
others,  that  are  made  local  by  various  acts  of  parliament,  where 
a  wrong  venue  is  fatal  upon  a  statutory  plea  of  "not  guilty,*' 
error  of  venue  cannot  be  taken  advantage  of  after  verdict  (16  & 
17  Car.  2,  c.  8,  s.  1 ;  Boyes  v.  Hewetson^  ubi  supra). 

Where  several  causes  of  action,  which  are  local,  and  arise  in 
different  counties,  are  joined  in  one  declaration,  the  venue  may 
be  laid  in  either  of  the  counties  (s.  41,  ante,  p.  48). 

The  venue  cannot  be  changed,  unless  by  consent,  without  the 
special  order  of  the  court  or  of  a  judge  (R.  O.,  H.  T.  1858,  r.  18, 
^t);  and  it  was  held,  that  the  order  could  only  be  obtained  after 
issue  joined,  and  upon  an  affidavit  setting  out  special  circum- 
stances  (Ramsden  v.  Sk^  18  C.  B.  601 ) ;  but  the  committee  of 
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judget,  to  whom  was  referred  the  consideration  of  the  practice 
to  be  adopted  in  consequence  of  the  above  rule,  reported : — 

"Firstly:  That  in  their  opinion  it  is  more  convenient  as  a 
general  rule,  that  the  application  to  change  the  venue  by  rule  or 
samnoos  may  be  made  before  issue  joined,  provided  that  this 
•hall  not  prejudice  either  party  from  applying,  after  issue  is 
joined,  to  lay  the  venue  in  another  county,  if  it  shall  appear  that 
it  may  be  more  conveniently  tried  in  such  county : 

"Secondly:  That  a  defendant,  on  his  affidavit  to  obtaia  the 
rule  nid  to  change  venue,  or  in  support  of  a  summons  for  that 
purpose  before  issue  joined,  should  state  all  the  circumstances  on 
which  be  means  to  rely  as  the  ground  for  the  change  of  venue ; 
bat  that  he  may,  if  he  pleases,  rely  only  on  the  fact,  that  the 
cause  of  action  arose  in  the  county  to  which  he  seeks  to  have  the 
venae  changed,*  which  ground  shall  be  deemed  sufficient,  an- 
lets  the  plaintiff  shows  that  the  cause  may  be  more  conveniently 
tried  in  the  county  in  which  it  was  originally  laid,  or  other  good 
reason  why  the  venue  should  not  be  changed. 

**  J.  Parke.    W.  Wiohtm an.'' 

The  Court  of  Exchequer  thereupon  stated  that  the  above 
rule  must  be  understood  with  reference  to  those  species  of  ac- 
tions in  which,  according  to  the  previously- existing  practice,  the 
venue  could  be  changed  {De  Rothschild  v.ShiUtam,  8  Exch.  50 — 3 
506,  n.). 

The  application  of  this  rule  was  discussed  in  Smith  v.  O'Brien 
(L.  J.  26,  Exch.  SO),  where  it  was  held,  that  in  an  action  of  debt, 
not  upon  a  deed,  or  an  award,  or  any  specialty,  or  quasi  spe« 
dalty,  the  venue  will  still  be  changed  on  the  common  affidavit 
before  issue,  if  it  is  not  answered  by  an  affidavit  showing  that 
the  tiial  can  take  place  more  conveniently  in  the  original  county  ; 
as,  for  example,  on  the  ground  that  the  witnesses  reside  there. 
Thus,  in  actions  for  use  and  occupation,  the  venue  would  be 
changed  on  the  common  affidavit  before  issue,  although  the 
daim  be  for  rent  on  a  lease,  it  not  appearing  on  the  affidavit  in 
answer  that  the  action  is  on  a  deed,  nor  that  the  plaintiff's  wit- 
Besses  reside  in  the  original  county.  When  the  common  affidavit 
is  answered  by  the  plaintiff  upon  special  matter,  the  court  will 
exercise  iu  discretion  upon  the  whole  case  before  it  {Rots  v. 
Napier t  L.  J.  30,  Ex.  2).  And  generally  it  may  be  said  that,  not- 
withstanding the  above  resolutions  in  Shilston's  case,  the  courts 
will  not  change  the  venue  unless  there  is  some  great  and  obvious 
preponderance  of  convenience  in  trying  the  cause  elsewhere 
(Darie  t.  Hopwood,  7  C.  B.,  N.  S.  835;  S,  C,  $uh  nom,  Drury 
V.  Hofwood,  L.  J.  29,  C.  P.  151 ;  Blackman  v.  Bainton,  15  C.  K., 
N.  S.  432).  It  has,  indeed,  been  denied  that  those  resolutions 
could  be  called  the  resolutions  of  the  judges,  or  that  they 
limit  the  exercise  of  their  discretion  {Per  Willes,  J.,  Jackson 
V.  Kidd,  8  C.  B.,  N.  S.  354 X  The  mere  frequency  of  the  sittings 
at  Nisi  Prios  in  London  is  not  a  sufficient  reason  for  changing  a 
venue  thither  (Cole  v.  The  HuU  Dock  Company,  11  W.  R.  284, 
Q.  B.,  H.  T.  1868 ;  see  also  Benham  v.  Wetherel,  11  W.  R.  66, 
Q.  B.,  M.  T.  1862).  It  would  seem  that  the  fact  of  the  de- 
leodanfs  attomies  being  the  under-sheriffs,  may  be  sufficient 
grotmd  for  changing  the  venue  at  the  instance  of  the  plaintiff,  at 

•  Tbs  eommon  affidavit. 
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least  where  other  circuniitancet  exist  so  as  to  make  it  doQbtfbl 
whether  a  fair  trial  can  be  had  {Hiitm  ?.  Oretn,  10  W.  R.  627, 
Ex.,  E.  T.  1862)  t  as  to  the  effect  of  local  influence  of  one  of 
the  parties,  see  IValker  ?.  Brogdem  (17  C.  B.,  N.  8.  571);  as  to 
the  effect  of  the  other  party  having  retained  the  most  eminent 
counsel  on  the  circuit,  see  Curtit  ▼.  Lewii  (5  B.  &  8.  598). 
The  court  will  not  disturb  a  decision  of  a  judge  in  the  exercise 
of  his  discretionary  power,  where  the  affidavit  before  him  is  not 
strictly  the  common  affidavit  {Begg  v.  Forbes,  13  C.  B.  604;  L.  J. 
2<,  C.  P.  222 ;  Caimcrost  v.  OweM,  L.  J.  Notes  of  C.  1866,  p. 
41,  Ex.,  H.  T.).  The  better  course  is  lo  apply  at  chambers  to 
bring  back  the  venue  upon  fresh  affidavits  {Broum  v.  Clifton,  10 
W.  R.  86,  Ex.,  M.  T.  1861).  See  also  as  to  reviewing  orders, 
Cartwright  v.  Frost  {»  H.  &  N.  278) :  Penhallow  v.  Mertep  Dock 
mnd  Harbour  Company (h.  J.  29,  Ex.  21 ) :  Sehutter  v.  Wheelwrigkt^ 
(8  C.  B.,  N.  S.  388 ;  L.  J.  29,  C.  P.  222) ;  and  as  to  time  within 
which  a  rule  to  review  should  be  obtained,  DurU  ?•  Uoputooi 
{ubi  supra). 

It  would  seem  that  the  only  rule  observed  in  practice  is  that, 
after  issue  joined,  the  judge  will  take  into  consideration  all  the 
circumstances  of  the  case,  and  use  his  discretion  as  to  whether 
the  venue  should  be  changed  or  not,  and  that  the  court  will  very 
rarely  interfere  with  the  discretion  so  exercised. 

A  defendant  who  has  got  an  order  for  time  to  plead  on  thm 
terms  ef  taking  short  notke  qf  trial,  is  not  entitled  to  have  the 
venue  changed,  either  before  or  after  issue  joined,  on  the 
common  affidavit  that  the  cause  of  action  arose  in  the  county 
into  which  he  seeks  to  change  the  venue,  and  not  elsewhere :  and 
sembUt  that  an  affidavit  to  that  effect,  which  stated  in  addition, 
that  the  witnesses  on  both  sides  resided  in  the  county  to  which  it 
was  sought  to  change  the  venue,  amounts  to  no  more  than  the 
common  affidavit  (Clulee  v.  Bradley,  13  C.  B.  604;  L.  J.  23,  C 
P.  28) :  and  see  also  Jackson  v.  Kidd  (8  C.  B.,  N.  S.  854;  L.  J. 
29,  C.  P.  221). 

It  would  seem  that  the  venue  may  be  changed  in  a  penal  action 
(Greenough  v.  Parker,  L.  J.  31,  Ex.  4);  and  also  in  an  informa- 
tion in  the  nature  of  a  quo  warranto  (Reg,  v.  Clerk,  3  £.  &  E. 
147  ;  L.  J.  29,  Q.  B.  232>. 

The  declaration  must  correspond  with  the  writ  In,  1st,  the 
names  of  the  parties ;  2nd,  the  number  of  the  parties ;  3r(l,  the 
character  in  which  the  plaintiff  sues,  or  the  defendant  is  sued. 
Objectitm,  when  it  does  not  do  so,  should  be  made  within  the 
time  allowed  for  pleading  {Kitchen  v.  Roots,  2  DowL  232). 

Names  of  the       1st  An  incorrect  statement  of  the  name  of  the  plaintiff  in  the 

parties.  declaration  may.  since  3  fir  4  Will.  4,  c.  4^,  s.  11,  be  amended, 

at  his  cost,  on  the  defendant's  application,  as  the  declaration  i« 

not  on  this  ground  irregular  {Lindsey  v.  IVells,  3  Bing.,  N.  C. 

777). 

If  the  plaintiff  has  been  incorrectly  named  in  the  writ,  he 
ought  to  be  correctly  named  in  the  declaration,  and  a  statement 
therein  inserted  that  he  sued  by  the  wrong  name. 

If  the  defendant  appears  by  the  name  in  which  he  is  sued,  the 
plaintiff  may  declare  against  him  in  that  name ;  if  he  appears 
by  another  name,  the  plaintiff  ought  to  declare  against  him  in 
that  name,  sUting  alaothe  name  by  which  he  was  sued  in  the  writ. 
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If  the  (kfSendant  it  misnained,  his  remedy  it  tinder  the  S  ft  4 
Will  4.  c  42, 1.  11,  aboTe  referred  to.  He  may  apply  to  amend 
the  dedaration  by  inaerting  the  correct  name  (Ruth  v.  Kgnnedjft  7 
DewL  199). 

The  application  thould  be  by  a  aummont  at  chambers,  founded 
on  affidavit  of  the  correct  name. 

2nd.  A  declaration  by  one  of  two  plaintiffs  named  in  the  writ  Nmmbtr  of 
would  be  Irregular  {Rogers  v.  Jenkht§^  1  B.  ft  P.  888) ;  unlets  in  tktpmriUM. 
the  event  of  Uie  death  of  the  other,  which  should  be  sugftested 
<s.  186,  pott,  p.  1 15).  As  to  amending  the  writ  and  declaration  by 
iniertiftg  or  striking  out  the  name  of  a  plaintiff,  see  ss.  84,  86 
(•mie^  pp.  38 — 48) ;  adding,  without  an  order,  in  the  declaration 
a  party  not  named  in  the  writ  would  be  an  irregularity  ( Haigh  v. 
Cmnpaji,  15  East,  1 ;  Rogers  v.  Jenkins,  1  B.  &  P.  883  ;  and  qu^Sf 
as  to  amendment,  Baker  ?.  Netares,  1  Dowl.  616,  and  Gpodehiid  ▼• 
Lrndkam,  1  Excb.  707). 

If  the  writ  ooDtaina  the  names  of  several  defendants,  the  plain- 
tiff  may  declare  against  one(Daofe«  ?.  Thompson,  14  M.  &  W. 
161,  166;  CoiJwell  y.  Blake,  3  Dowl.  656);  dropping  all  pro- 
ceedings  against  the  others;  and  running  the  risk  of  a  plea  in 
abatement  where  such  plea  may  be  pleaded  (s.  88,  anie^  p.  45). 
If  the  writ  is  against  two,  and  only  one  can  be  served,  the  plaintiff 
has  a  choice  of  proceeding  against  the  one,  or  of  keeping  up  his 
rwht  of  action  against  the  other  (s.  SZ,  ante^  p.  88).  Where  a 
pUintiff  declares  against  some  only  of  several  defendants  who 
have  appeared,  he  is  liable,  after  notice  to  declare,  to  judgment 
of  nm  pros,  by  a  defendant  against  whom  he  has  not  declared 
{Bamerr/t  v.  Greenwood,  1  H.  ft  C.  778 ;  L.  J.  32,  Exch.  154). 

3rd.  A  plaintiff  simply  named  in  the  writ  may  declare  in  a  ckarueier  af 
representative  capacity.     If  he  has  described  himself  A.  B.,  thepariim. 
executor,  administrator  or  assignee,  be  may  declare  for  a  cause  of 
action  in  his  own  right ;  but  if  he  describes  himself  as  executor, 
or  Of  administrator,  or  as  assignee,  he  can  only  declare  for  causes 
of  action  accruing  to  him  in  such  character.    The  cases  are  coU         / 
leered  in  a  note  to  an  anon3rmous  case  reported  in  1  DowL  97  ;       // 
and  see  ChrUtle  v.  Bell  ( 16  M.  ft  W.  |S9).    Analogous  rules  hold      /  Q 
with  respect  to  defendants.  j 

So  as  to  the  conclusion,  the  declaration  will  be  irregular  if  the  Coneinsion  of 
form  prescribed  is  not  followed.  dsetoration. 

Particulars  of  Demand. 

See  the  roles  of  court  (R.  O.,  H.  T.  1858,  rr.  19^21 )  as  to  the  Pmrtieulars 
delivery  of  particulars  of  demand,  post,  of  demand, 

GO.  In  all  cases  in  which,  after  a  plea  in  abatement  Commence- 
of  the  nonjoinder  of  another  person  as  defendant,  the  "aration**" 
plaintiff  shall,  without  having  proceeded  to  trial  on  after  oiea  of 
an  iesne  thereon,  commence  another  action  against  the  '' 

defendant  or  defendants  in  the  action  in  which  such 
plea  in  abatement  shall  have  been  pleaded  and  the 
person  or  persons  named  in  such  plea  in  abatement  as 
joint  contractors,  or  shall  amend  by  adding  the  omitted 
defendant  or  defendants,  the  commencement  of  the 
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Cautlur 
breve. 


declaration  shall  be  in  the  following  form,  or  to  the 
like  effect : 

[Venue.]  "A.  B.  by  E.  F.,  his  attorney  [or  *in 
his  own  proper  person,'  &c.],  sues  C.  D,  and 
G,  ff.,  which  said  C,  D.  has  heretofore  pleaded 
in  abatement  the  nonjoinder  of  the  said  G.  H. 
for,"  Sfc. 

This  section  is  in  the  words  of  the  old  rule  of  H.  T.,  4  WilL  4. 
It  is  advisable  to  adhere  to  the  form  given  by  the  section,  as 
a  departure  from  it  may  be  irregular  (  Whitt  v.  Feliham,  3  C.  B. 
658). 

Upon  a  plea  in  abatement  for  nonjoinder,  the  plaintiff  may 
amend  his  writ,  serve  it  on  the  added  defendants  (s.  S8,  on/e, 
p.  46 ),  and  declare  de  novo.  If  the  plea  is  true  in  fact,  he  will 
have  to  pav  cosu  (s.  S9,  ante,  p.  46). 

To  avoid  the  payment  of  costs,  the  plaintiff  may  enter  a  eat* 
tetur  breve.  To  do  so  he  ought  strictly  to  make  up  the  record, 
but  in  practice  this  is  not  done,  the  plaintiff  only  delivering  a 
copy  or  the  entry  entitled  in  the  court  aud  cause  to  the  defendant's 
attorney  as  if  it  were  an  ordinary  pleading.  If  this  course  be 
adopted,  the  form  given  by  this  section  will  not  be  applicable  to 
the  new  action,  but  the  declaration  will  commence  in  Uie  <»rdinary 
form. 


Declaration 
for  libel  or 
■laoder. 


61.  In  actions  of  libel  and  slander  the  plaintiff  shall 
be  at  liberty  to  aver  that  the  words  or  matter  com- 
plained of  were  used  in  a  defamatory  sense,  specifying 
such  defamatory  sense  without  any  prefatory  averment 
to  show  how  such  words  or  matter  were  used  in  that 
sense,  and  such  averment  shall  be  put  in  issue  by  the 
denial  of  the  alleged  libel  or  slander  ;  and  where  the 
words  or  matter  set  forth,  with  or  without  the  alleged 
meaning,  show  a  cause  of  action,  the  declaration  shall 
be  sufficient. 

Formerly  when  a  libel  or  slander  stated  in  direct  terms  that 
which  by  law  was  in  itself  actionable,  there  was  no  difficulty  In 
declaring.  But  when  the  expressions  used  were  only  actionable 
when  taken  in  connection  with  other  precedent  facts,  it  had  be- 
come necessary  to  allege  those  facu  m  the  declaration,  and  to 
show  that  the  expressions  complained  of  were  used  in  reference 
to  them,  so  that  the  meaning  imputed  by  the  plaintiff  to  the  ex- 
pressions used  (technically  the  innuendo)  might  not  only  be 
explained,  but  appear  to  be  warranted.  This  gave  rise  to  many 
difficulties,  and  in  numerous  instances  judgment  has  been  arrested, 
because  the  innuendo  has  not  been  supported  by  the  prefatory 
statements,  though  the  jury  had  found  that  the  libellous  meaning 
alleged  had  been  intended  by  the  defendanL  This  technical 
pleading  is  no  longer  the  reproach  of  the  law  of  libel ;  and  the 
alteration  effected  by  this  section  seems  to  be  best  capable  of 
illustration  by  stating  an  actual  caae. 
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In  Jlexandtr  ▼.  Angle  (1  C.  &  J.  143),  the  introductory  aver- 
ment was  that  the  plaintiff  was  a  livery  suble  keeper,  and  that 
one  F.  P.  had  become  bankrupt,  and  the  plaintiff  was  about  to 
prove  a  debt  justly  due  to  him  under  the  commission  of  bank- 
rupt The  words  used  by  the  defendant,  and  relied  upon  as 
artiooahle,  were,  "  You  (the  plaintiff) are  a  regular  prover  under 
bankruptcies."  The  innuendo  was,  that  the  plaintiff  was  accus- 
tomed to  prove  fictitious  debts  under  commissions  of  bankrupt 
This  was  held  bad,  as  not  warranted  by  the  inducement ;  but  if 
that  iodocement  had  been  that  a  conversation  had  taken  place 
with  reference  to  the  proof  of  JictUioue  debts,  the  declaration 
might  (the  court  admitted)  have  been  good. 

In  Schedule  B.,  No.  38,  post^  is  given  a  form  of  a  declaration 
in  libel,  founded  evidently  on  this  case. 

See,  as  to  the  application  of  this  section,  Oalteey  v.  Marthall{9 
£xch.  294) ;  Uemmings  v.  Gaeson  (£.  B.  &  E.  346 ;  L.  J.  27,  Q. 
B.252). 

Pleas  and  Subsequent  Pleadings. 

And  as  to  pleas  and  subsequent  pleadings,  be  it 
enacted  as  follows  : — 

62,  No  rule  to  plead  or  demand  of  plea  shall  be  ne-  ^^  *• 
cessarjy  and  the  notice  to  plead  indorsed  on  the  de-  demand  of 
claration  or  deliyered  separately  shall  be  sufficient.        fu^ed^^ 

After  the  lapse  of  a  year  from  the  last  proceeding  in  the  cause,  Term'i  no- 
a  defendant  is  entitled  to  a  calendar  month's  notice  of  the  plain-  ^^ffj^^*^^ 
tiff's  intention  to  proceed,  R.  G.,  H.  T.  1853,  r.  176.  post,  cteatn^g. 

The  want  of  notice  to  plead,  which  is  substituted  for  the  old  Irregular  , 
rule  to  plead,  is  an  irregularity;  and  a  judgment  signed  for  "^'**' 
want  of  a  plea  may  be  set  aside.  Yet  where  a  declaration  was 
endorsed  "  to  plead  in ,"  it  was  held  that  it  should  be  under- 
stood to  mean  within  the  number  of  days  allowed  by  the  rules  of 
the  court,  and  the  court  refused  to  set  aside  a  judgment  signed 
in  de£sult  of  a  plea  (Hifferman  v.  Langelh,  2  6.  &  P.  363).  A 
notice  which  gives  less  time  than  the  defendant  is  entitled  to 
would  be  irregular  ( s.  68,  n.,  it^fra).  The  defendant  may  waive  an 
irregularity  in  the  notice,  as  by  taking  out  and  serving  a  sum- 
mons for  time  to  plead  {Bolton  v.  Mannings  5  Dowl.  769.  See 
Pearson  ▼.  lUjfnoide,  4  East,  671 ;  Niae  v.  Spratley,  4  B.  &  C. 
886). 

63.  In  cases  where  the  defendant  is  within  the  ju-  Timefnr 
risdiction,  the  time  for  pleading  in  bar,  unless  extended  Jrheie^e- 
hy  the  court  or  a  judge,  shall  be  eight  days ;  and  a  fendant  is 
notice  requiring .  the  defendant  to  plead  thereto  in  Jictton/to^be 
eight  days,  otherwise  judgment,  maj,  whether  the  eigbtdays. 
declaration  be  delivered  or  filed,  be  indorsed  upon  the 
declaration  or  deliyered  separately. 

This  section  is  confined  to  pleas  in  bar^  so  that  pleas  in  abate- 
Beot  mast  still  be  pleaded  within  four  days  (see  p.  39,  ante). 
Alter  judgment  of  respondeat  ouster,  a  defendant  had  only  four  Howcom- 
days  to  plead  in  bar  (Cantweil  v.  Earl  qf  Stirling^  i  Dowl.  265)  {  pnud. 
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and  this  section  doet  not  seem  to  alter  such  practice.  The  eight 
days  are  reckoned  exclusively  of  the  day  on  which  the  notice 
fs  given,  and  inclusively  of  the  day  on  which  it  expires,  unless 
the  last  day  is  a  Sunday,  Christmas-day,  Good  Friday,  or  a 
public  fast  or  thanksgiving  day.  when  such  last  day  is  also  ex- 
cluded (R.  G..  H.  T.  1853,  r.  174,  posts  Ryland  v.  IVormald.  5 
Dowl.  581 ).  Neither  will  a  legal  holiday  be  reckoned  (  Whetler  ▼. 
Or§e»^  7  Dowl.  194).  Sunday,  if  not  the  last  day,  is  counted  as 
one  of  the  days  {Skoebridge  v.  /rv/a,  6  Dowl.  126). 

The  days  between  Thursday  next  before  and  Wednesday  next 
after  Easter- day  and  Christmas-day,  and  the  three  following 
days,  are  not  reckoned  in  any  proceedin$i;B  except  notices  of  trial 
and  of  inquiry  (K.  G.,  H.  T.  1853,  r.  175,  pott). 

See  as  to  delivering  pleas  up  to  11  a.  m.  (the  hour  at  which 
the  judgment  office  opens),  on  the  day  following  the  last  day  on 
whioh  they  were  due,  Connelly  ?.  Bremtur  (L.  R.  1,  C.  P.  557). 

Long  raca-        The  2  Will.  4,  c.  39,  provides  that  no  plea  shall  be  delivered 
**^'  between  the  10th  of  August  and  the  24th  of  October.    A  plea 

delivered  within  this  period  is  a  nullity,  and  the  plaintiff  nay, 
after  the  time  for  pleading  has  expired,  sign  judgment  (Mills  t. 
Brown,  9  Dowl.  151).  By  a  rule  of  court,  B.  T.  1 856  (post),  ser- 
vice of  pleadings,  notices,  &c,  if  not  made  before  7  p«  m.  (on 
Saturdays,  2  p.m.),  is  to  be  uken  as  of  the  following  day.  By 
another  rule  of  court  (R.  O.,  H.  T.  1853,  r.  9, post),  if  the  time 
for  pleading  has  not  expired  before  the  10th  ot  August,  the  de- 
fendant has  the  same  number  of  days  for  pleading  after  the  24th 
of  October,  as  if  the  declaration  had  been  delivered  on  the  24th 
of  October.  Where  the  time  for  pleading  expires  before  the 
10th  of  August,  the  plaintiff  is  at  liberty  to  sign  judgment  at 
any  time  between  the  1 0th  of  August  and  the  24th  of  October 
(Morris  v.  Hancock,  1  Dowl.  N.  S.  320).  In  a  case  where  the 
time  for  pleading  expired  on  Saturday  the  9tb  August,  and  the 
fU'V.L  t^'  ^^  defendant  delivered  his  plea  on  that  day,  but  after  two  o'clock, 
.  r    .     /  p.m.  Bramwell,  B.,  refused  to  set  aside  judgment  signed  on  the 

F  ,    ^l\t^^^   y^       I2th  (Sharp  w.  Fox,  I  H.A  N.  496) ;  but  see  Connelly  v.  Bremner 
.      nV  (ubi  supra).     If  the  time  for  pleading  expires  on  the  10th  of 

;v       V  ^'^y        /  August,  judgment  cannot  be  signed  till  trie  expiration  of  the 

J*r    ^  time  limited  for  pleading  after  the  24th  of  October ;  in  other 

f '        '  words,  the  time  for  pleading  begins  to  run  afresh  from  the  24th 

of  October  (Morris  v.  Hancock,  ubi  supra;  Severin  v.  Leicester,  12 
Q.  B.  919).  The  rule  applies  where  time  to  plead  has  been  given 
(Wilson  V.  Bradslocke,  2  Dowl.  416).  So  that  when  an  order  for 
time  to  plead  is  applied  for,  it  should  be  opposed,  unless  it  is 
drawn  up  so  as  to  exclude  the  operation  of  the  rule. 

After  awtend-      As  to  the  time  for  pleading  after  amendment  of  the  declara- 
menk  tion,  see  s.  90  (post,  p.  85 ).     After  an  order  for  security  for  costs, 

with  a  stay  of  proceedings,  if  the  time  has  expired,  the  plaintiff  ia 
the  Common  Pleas  cannot  sign  judgment  till  the  day  after  secu- 
rity is  given  (Decker  v.  Thompson,  8  B.  &  P.  819).  If  the  time 
is  unexpired,  the  defendant  has  the  same  time  as  remained  un- 
expired when  the  summons  for  security  was  attendable,  or  the 
rule  nisi  for  it  served. 


After  par-  By  a  rule  of  court  (R.  G.,  H.  T.  1853,  r.  2t,  post),  a  defendant 

"^J^  ^•^     is  allowed  the  same  time  for  pleading  after  the  delivery  of  psr* 
^^^  ticulars  under  a  Judge's  order*  that  he  had  at  ths  return  of  the 
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i  unless  otherwise  provided  for  by  the  order.  If  a  sam- 
t  for  puticuUrs  is  taken  out,  the  time  for  pleading  runs  om 
Dotil  it  is  returnable,  when  it  ceases  to  run,  until  it  is  in  due 
toorse  disposed  of.  If  particulars  be  ordered,  the  time  for  plead- 
mg  ceases  to  run  until  these  arc  delivered.  If  the  summons  it 
dismissed,  the  time  fsrtbwith  runs  on.  In  a  summons  for  par* 
ticulars,  the  defendant  should,  at  the  same  time,  apply  for  '*  fur- 
ther time  to  plead/*  and  get  it  made  part  of  the  order  that  that 
tiaie  bt  "  after  delivery  of  particulars."  For  the  practice  of  the 
courts,  see  note  to  Adams  ▼.  Drummend  (1  Dowl.  99).  If  a  sum- 
mons is  taken  out  for  time  to  plead,  and  is  dismissed,  the  party 
has  ike  remainder  of  the  day  on  which  it  is  dismissed  to  plead 
{MeagtmM  w.  Perrp,  U  M.  &  W.  537 :  Ewaiu  v.  Snior,  4  Bxch.  818). 
A  summons  for  time,  or  for  particulars  should  be  made  returnable 
before  the  time  for  pleading  expires,  or  at  least  before  judgment 
for  want  of  a  plea  can  be  signed  {GUn  ▼.  Ltwit,  8  Ex.  132 ;  L.  J. 
22,  Ex.  24). 

A  defendant  who  has  a  day's  time  to  plead  after  the  happening 
of  an  erent,  has  the  whole  of  the  day  following  that  on  which 
the  event  happens  in  which  to  plead  (Connelly  t.  BremneTf  L.  R., 
IC.  P.557). 

As  to  the  notice  to  plead,  see  s.  62  (ante,  p.  66), 

If  die  plaintiff  gives  the  defendant  more  time  to  plead  than 
he  is  entitled  to,  the  defendant  is  entitled  to  the  time  so  given 
jSolcmem  ▼.  Parker,  2  Dowl.  405).  A  notice  giving  less  time 
than  the  defendant  is  entitled  to  would  be  irregular,  and  judg- 
ment signed  for  want  of  a  plea  mipht  be  set  aside,  upon  an  appli- 
cation for  that  purpose  made  within  the  time  allowed  for  pleading 
{Matg  ¥.  Baldockt  Barnes,  802).  In  this  case  a  fresh  notice 
should  be  given. 

As  to  the  time  in  which  a  plaintiff  must  reply,  see  s.  58,  n. 
(««ffip.56). 

64.  Express  colour  shall  no  longer  be  necessary  in  Ezi»Tets 
•Dy  pleading.  ^^^^^ 

65.  Special  trayerses  shall  not  be  necessary  in  any  gj^^^^  ,^ 
pleading.  ^  

66.  In  a  plea  or  subsequent  pleading  it  shall  not  be 
necessary  to  use  any  allegation  of  actionem  non,  or 
aetioneni  ulterius  non,  or  to  the  like  effect,  or  any  'ffj^^*'. 
prayer  oF  jadgment,  nor  shall  it  be  necessary  in  any  nuMoasMiy. 
replication  or  subsequent  pleading  to  use  any  allega- 
tion of  precludi  non,  or  to  the  like  effect,  or  any  prayer 

of  judgment. 

67.  No  formal  defence  shall  be  required  in  a  plea,  commene*. 
or  avowry,  or  cognizance,  and  it  shall  commence  as  "»«»*«' pi^ 
^dbws,  or  to  the  like  effect : 

**  The  defendant  by  his  attorney  [or  *in  person,' 
or  as  the  ease  may  fte,]  says  that  [here  state  first 
dejenee\r 

snd  it  shall  not  be  necessary  to  state  in  a  second  or 
other  plefl^  or  avowry,  or  cognisance,  that  it  is  pleaded 
^  leave  of  the  court  or  a  judge,  or  according  to  the 


lished. 

Fonnal  eom- 
meneement 
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part  onlff  o/ 
deelaration* 


Plea  of  mat- 
ter subse- 
quent to  ac- 
tion. 


A 
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form  of  the  statute,  or  to  tLat  effect ;  but  every  such 
plea,  avowry  or  cognizance  shall  be  written  in  a  se* 
parate  paragraph,  and  numbered,  and  shall  commence 
as  follows,  or  to  the  like  effect : 

"  And  for  a  second  [^'^•l  pl®a>  t^e  defendant  says, 
that  [^here  state  second^  S^c.  defence]  ;" 

or  if  pleaded  to  part  only,  then  as  follows,  or  to  the 
like  effect : 

^'  And  for  a  second  [S^cJ]  plea  to  [itating  to  what 
it  is  pleaded],  the  defendant  says  that,"  SfC. 

and  no  formal  conclusion'  shall  be  necessary  to  any 
plea,  avowry,  cognizance  or  subsequent  pleading. 

A  material  variation  from  the  prescribed  form  may  afford  gpround 
for  an  application  to  set  aside  the  plea  (see  s.  59,  n.,  ante,  p.  60). 
Thus  the  omission  to  state  whether  the  defendant  pleads  in  per- 
son, or  by  attorney,  is  irregular,  and  is  a  ground  for  setting 
aside  the  plea,  or  for  an  amendment  at  the  defendant's  cost.  A 
plea  pleaded  in  the  name  of  a  person  who  is  not  an  attorney,  is 
not.  It  seems,  a  nullity  {^HiU  ▼.  Afi7/«,  2  Dowl.  696).  It  might  be 
set  aside  as  irregular. 

But  the  court  will  not  set  aside  a  plea  as  irregular  on  the 
ground  of  its  having  an  informal  commencement  {Bacwuv.  AthUm$ 
6  DowL  94). 

If  a  plea  be  pleaded  to  one  count  only  of  a  declaration,  it 
ought  to  be  so  framed,  otherwise  it  will  be  taken  to  be  pleaded  to 
the  whole  declaration  {Putney  ▼.  Swan,  2  M.  &  W.  72).  If  « 
plea  profess  to  answer  the  whole  declaration,  but  the  matter 
pleaded  answer  only  a  part,  the  plaintiff  may  demur  (1  Wms. 
Saund.  28  a  (3) ;  and  see  EddUon  ▼.  Pigram,  16  M.  &  W.  137  ; 
ChappeU  ▼.  Davidson,  18  C.  B.  194).  If  a  plea  began  as  an 
answer  to  a  part,  and  contained  in  the  body  an  answer  to  the 
whole,  it  might  formerly  have  been  demurred  to  specially  (  Gray 
V.  Pindar,  2  B.  &  P.  427).  Now,  unless  amended  under  s.  62 
(ante,  p.  52),  the  plaintiff  may  perhaps  sign  judgment  to  the  part 
not  answered  in  the  beginning  (I  Wms.  Saund.  ubi  tupra), 

68.  Any  defence  arising  after  the  commencement 
of  any  action  shall  be  pleaded  according  to  the  fact^ 
without  any  formal  commencement  or  conclusion  ; 
and  any  plea  which  does  not  state  whether  the  defence 
therein  set  up  arose  before  or  after  action  shall  be 
deemed  to  be  a  plea  of  matter  arising  before  action. 

See  Oretty  t.  Oibson(L.  R.  1,  Ex.  112);  Brooke  ▼.  Jemunge  (L. 
R.,  1  C.  P.  476). 

A  plea  containing  a  defence  arising  after  action  may  be  pleaded 
together  with  pleas  of  defences  arising  before  action,  but  the 
plaintiff  may,  by  confessing  such  plea,  entitle  himself  to  the  coats 
of  the  cause  up  to  the  plea  (R.  PL,  T.  T.  1853,  r.  22,  poet).  A 
plea  puie  darrein  continuance  may  be  confessed  by  the  plaintiff 
yrith  similar  result  as  to  costs ;  but  these  provisions  do  not  apply 
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ID  the  ease  of  pleat  pleaded  by  one  of  seyeral  defendant!  (R.  PI., 

T.T.  1855.r.  23.PW/).    '~ 

the  ease  of  a  confession  < 


T.  T.  1855,  r.  23.  post).    These  rules  have  been  held  to  apply  in  i?.  PL.  r.  T, 
I  of  a  plea  of  a  plaintiff's  eonnction  of  *J**»  ""•  ^» 


kiony  {Bameli  ▼.  London  and  North  Wtiiem  Railway  Company ^  s'* 
5  H.  &  N.  604 ;  L.  J.  29,  Ex.  834 1  see  also  Plummer  v.  hedge, 
L.  J.  24.  a  B.  (Bail  Court)  24;  Hill  v.  Howell,  Q.  B.,  T.  T. 
1860,  Law  Times,  26  May,  1860,  p.  130;  Cooke  y,  Hopewell,  11 
Exch.  555  ;  Morgany.  Harding,  11  W.  R.  65,  Q.  B.,  M.  T.  1862 ; 
and  notes  to  following  section  )u 

69.  In  cases  in  which  a  plea  puis  darrein  con-  Pieajwi* 
tinoance  has  heretofore  been  pleaded  in  banc  or  at  ulZ^nee^ 
nisi  prias,  ^e  same  defence  maj  be  pleaded,  with  an  ^hen  and 
all^ation  (hat  the  matter  arose  after  the  last  pleading ;  puld^^ 
and  such  plea  may,  when  necessary,  be  pleaded  at  nisi 
prius,  between  the  tenth  of  August  and  tweotj-fourth 
of  October  ;  but  no  such  plea  shall  be  allowed,  unless 
accompanied  by  an  affidavit  that  the  matter  thereof 
arose  within  eight  days  next  before  the  pleading  of 
such  plea,  or  unless  tibe  court  or  a  judge  shall  other- 
wise order. 

See  R.  PIm  T.  T.  1853,  rr.  22,  28,  pott,  and  notes. 

A  plea  pais  darrein  eoniimtanee  may  be  pleaded  at  any  time  Plea  puis 
helbre  Yerdict,  even  after  the  jury  have  retired  to  consider  their  ^?[!L"  ***"' 
verdict  {Peartm  ▼.  Parkins,  Bui.  N.  P.  810).    There  can  be  but  """"*'•• 
one  plea  of  this  nature  (Bui.  N.  P.  312).    If  pleaded  after  a 
demuiief  it  operates  as  a  retraxit  of  the  demurrer  (Stoner  v. 
GibUns,  Moore,  871 ;  and  Solomon  v.  Qrdham,  6  £.  &  B.  609). 

By  pleading  thb  plea  the  defendant  abandons  all  his  former 
pleas  {Barber  v.  Palmer,  1  Salk.  178).  It  may  be  pleaded  if 
any  iasae  remains  to  be  tried,  although  on  other  issues  the 
plaintiff  has  already  obtained  judgment  ( Wagner  v.  TmbriSf  6 
Exch.380). 

If  pleaded  at  Nisi  Prius,  it  must  be  delivered  to  the  judge,  not  How  pleaded. 
to  tbe  attorney  of  the  opposite  par^  {Payne  v.  Sfienstone,  4  D.  & 
L.  396).  And  the  judge  has  no  discretion,  if  it  is  good  in  form 
and  accompanied  with  a  proper  affidavit,  but  to  receive  it  (Cor-. 
poraiiom  rf  Lmdtow  v.  Tyler,  7  C.  &  P.  537).  See  a  curious  plea 
pais  darrein  eontinuanee  in  Todd  v.  Emly  (9  M.  &  W.  606),  in 
which  case  the  judge  dispensed  with  an  affidavit. 

If  pleaded  at  Nisi  Prius,  it  must  be  certified  on  the  back  of  the  W^ow  replied 
record  and  returned  to  the  court  ( Townsend  v.  Smith,  1  C.  &  K.  *^- 
160),  when  the  plaintiff  may  reply  or  demur  as  in  other  cases 
{Corporation  pf  Ludlow  v.  Tyler,  ubi  supra).    It  cannot  be  replied 
to  at  Nisi  Prius  (Paseall  v.  Hortley,  3  Car.  8r  P.  872). 

If  the  plaintiff  replies  or  demurs,  the  defendant,  if  successful, 
win  not  be  entitled  to  costs  incurred  prior  to  the  plea  {Littleton 
y.Croee,4B.&C.ll7). 

The  plea  roost  be  pleaded  within  eight  days  after  the  matter  Time  for 
of  delience  has  arisen,   unless  the  court  or  a  judge  otherwise  pleading. 
ordcm    An  order  was  made  for  leave  thus  to  plead  after  the 
^spse  of  a  coosiderable  period ;  it  being  shown  that  the  omission 
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to  pletd  within  tli«  time  preMribed  had  not  ariwn  from  uty 
eulpable  conduct  on  the  part  of  the  defendant,  and  had  occa- 
sioned no  diiad vantage  to  the  plaintiff  (PejfM  v.  Sheiuimm,  ukt 
mpra  ;  Dunn  v.  Lrftut^  8  C.  B.  76). 
Whai  wtrnn  h§  A  release  from  the  plaintiff, — that  he  has  become  a  banknipt 
tkmsplmiM.  QY  an  insolvent,  a  plea  now  pleadable  eight  days  after  the  as* 
signees  decline  to  continue  the  action  and  give  security  for  coats 
(s.  142,  pott)t—the  bankruptcy  of  the  defendant, — in  an  action  by 
an  administrator,  that  the  letters  of  administration  have  been  re- 
voked,—the  conviction  of  the  plaintiff  of  felony  {BameU  v.  Lou- 
dm  and  North  Western  Railway  Company,  5  H.  &  N.  6(H  ;  L.  J. 
29,  Exch.  834),— the  plaintiff's  having  become  an  alien  enemy 
through  a  declaration  of  war  {Alcinou*  v.  Nigren,  4  E.  &  B  217), 
— are  instances  of  cases  in  which  this  plea  may  be  pleaded.  The 
plea  of  abatement  by  the  coverture  of  the  plaintiff  is  taken, aipaw 
(s.  l^l^poet). 

As  to  pleading  the  bankruptcy  or  insolvency  of  the  plaintifi^ 
see  s.  142,  poet, 

A  plea  /miff  darrein  oonthmanee  is  in  abatement  or  in  bar,  as  in 
other  cases. 

If  pleaded  at  Nisi  Prius  the  plea  ought  to  show  that  it  is 
pleaded  before  the  presiding  jud^e. 

The  plea  must  be  accompanied  by  an  affidavit,  unless  the  coort 
or  a  judge  otherwise  orders,  as  in  the  case  of  Todd  v.  Emiy  {ubi 
eupra);  and,  if  the  plea  be  pleaded  at  Nisi  Prius,  it  must  be  sworn 
before  the  presiding  judge  (Bartlett  v.  Leigktowy  S  C.  ft  P.  408). 
When  the  affidavit  referred  to  the  plea  thereunto  annexed,  bul 
was  not  itself  entitled  in  the  cause,  it  was  held  sufficient  in  foro^ 
{Prince  V.  Nieholeon,  6  Taunt  338). 

See  notes  to  s.  18  (ante,  p.  17  ef  eeq,);  and,  generally,  Chitt. 
Pr.  12th  ed.  vol.  ii.  pp.  919—928. 

SZrt  to  w***  70.  It  shall  be  lawful  for  the  defendant  in  all  actiona 
(except  actions  for  assault  and  battery,  false  imprison* 
ment,  libel,  slander,  malicious  arrest  or  prosecution, 
criminal  conversation  or  debauching  of  the  plaintiflTei 
daughter  or  senrant),  and  bj  leave  of  the  court  or  a 
judge,  upon  such  terms  as  thej  or  he  may  think  fil, 
for  one  or  more  of  several  defendants  to  pay  into  court 
a  sum  of  money  by  way  of  compensation  or  amends  : 
provided  that  nothing  herein  contained  shall  be  takea 
to  affect  the  provisions  of  a  certain  act  of  parliament 
passed  in  the  session  of  parliament  holden  in  the  sixth 
and  seventh  years  of  the  reign  of  her  present  Majesty, 
intituled,  **  An  Act  to  amend  the  Law  respecting  de- 
famatory Words  and  LibeL'' 

The  effect  of  a  plea  of  payment  into  court  is  to  admit  a  cause 
of  action,  and  that  damages  to  the  amount  paid  in  have  been 
susuined  by  the  plaintiff  It  does  not  necessarily  admit  the 
cause  of  action  alleged  in  the  declaration  {Story  v.  FinniOt  6  Exch. 
123 ;  Knight  v.  Eaerton,  7  Exch.  407  ;  Schreger  v.  Garden,  llCfL 
851 ;  Perren  v.  Monmouth  Railway  Company,  11  C.  B.  S55). 
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Ptjueot  of  money  into  court  in  MtkGKtion  of  damages  ma  j  be 
Bade  by  one  tenant  in  common,  in  an  action  in  tretpan  brought 
bj  hit  co-tenant  for  dettruction  of  the  common  property  {Crut^ 
wta  f.  Hedgi9,  1  H.  &  C.  421 ;  L.  J.  81,  Ex.  497). 

Fmiculara  of  intended  appropriation  were  ordered  by  the 
Coort  of  Exdiequer,  Bramwell,  B.  duhitamte^  in  Baxeudalt  v. 
Gmi  Wettem  Railway  Campaajf  (6  U.  &  N.  95  i  L.  J.  30,  Ex. 
6S);  but  in  a  later  caae  (Thames  Iron  Warkt  and  Ship  BuUding 
Gmptmy  V.  Royal  Mail  Steam  Packet  Company,  10  C.  B.,  N.  S. 
176;  L  J.  SO,  C.  P.  265)  they  were  refuaed  by  the  Court  of 
Common  Pleas,  and  the  former  caae  distinguished,  if  not  di** 
ipproved. 

Tbe  term  "all  actions"  is  sufficiently  large  to  include  detinue,  /„  ^j^ 
in  which,  however,  the  defendant  usually  applies  to  a  judge  to  actions. 
My  proceedings  on  his  giving  up  the  chattels,  and  paying 
Bomiaal  damages  and  coats;  and  if  the  plaintiff  insists  upon 
ftoiag  on  for  substantial  damages,  it  may  be  made  pan  of  the 
order,  that  onlesa  he  recovers  more  than  nominal  damages,  he 
shall  pay  the  costs  of  the  action ;  and  terms  may  he  put  on  both 
parties  {Phillipe  v.  Howard,  $  Dowl.  862).  Analogous  proceed- 
iRfs  may  be  had  in  trover  {Peacock  v.  Nicholle,  8  Dowl.  867).  It 
bas  aecordingly  been  held,  that  payment  into  court  may  be  made 
ia respect  of  damages  claimed  {Croe^ld  v.  Such,  8  Exch.  159); 
but  it  could  not  be  made  so  as  to  defeat  the  plaintiff's  claim  for 
a  return  of  his  soods  under  the  C.  L.  P.  A,  1854,  s.  78,  pott^ 
{AUm  V.  Dm*,  L  J.  26,  Ex.  185).  If,  therefore,  in  detinue,  the 
plabtiff  proceeded  only  for  damages  for  the  detention,  this  plea 
was  spplieable ;  otherwise  not.  These  words  also  include  trover^ 
io  which  payDoent  into  court  could  not  formerly  he  pleaded 
{England  v.  Watson^  1  DowL  N.  S.  898 ;  Key  v.  Thimblebey,  6 
Exch.  692). 

It  has  been  beld  {Bishop  of  London  v.  BPNeil,  9  Exch.  490 )» 
^it  does  not  warrant  payment  into  court  on  a  bond  within  the 
8ft  9  WilL  8,  c  11.*  (See  as  to  money  bonds,  4&  5  Ann.  c.  16, 
a.  18,f  and  England  v.  fValwn,  9  M.  &  W.  838.) 


*  •  »  f  WOL  S,  e.  II.  >.  8.  That  hi  all  aetiono  which  shall  be  eom- 
wwcsd  or  ytmccuted  In  any  of  HU  Mi^csty'o  Coartt  of  Record,  upoa  any 
bmd  or  booiu,  or  oo  any  penal  sum  for  nnnperfbrniance  of  any  covenants 
wafreemeni*  in  aay  indcntura,  deed  or  writing  contained,  th«  plaintiff  or 
iWatifii  amy  awtgn  aa  many  breaches  aa  he  or  they  shall  think  fit,  and  the 
jsiy,  BpoB  trial  of  aoeli  action  or  actions,  shall  and  may  assess  not  only  such 
^■Mfcs  and  costs  of  suit  aa  have  heretofore  been  usually  done  In  such 
••MS,  but  also  damages  for  such  of  the  said  breaches  so  to  be  assigned  aa 
fte  plalBttff  apoo  the  trial  of  the  Issues  shall  prove  to  have  been  broken, 
W4  tkai  the  lw«  Judgment  shall  be  entered  on  such  verdict  as  heretofore 
kHh  bom  asaaliy  doae  in  such  like  actions ;  and  If  Judgment  shall  be 
flWB  tur  the  plaintiff  on  a  demurrer,  or  by  confession,  or  nihil  dicU^  the 
lleimOt  npoB  iIm  roll  may  suggest  as  many  breache*  of  the  covenants  and 
Hmwsuts  ai  be  aball  think  fit,  upon  which  shall  Issue  a  writ  to  the  sheriff 
if  that  comity  where  the  aetkm  shall  be  brought,  to  summon  a  Jury  to  appear 


t  4*S  Ana.  e.  It,  a.  11.  And  be  it  farther  enacted,  by  the  authority 
Oimiiil^  tlwt  If,  at  any  time  pending  an  action  upon  any  such  bond  with 
spea^,  the  defeodaot  shall  bring  in.o  the  court  where  the  action  shall 
ks  descndiag  all  tbe  principal  money  and  interest  due  on  such  bond,  and 
ibssUsaeb  costa  aa  nave  been  expended  in  any  suit  or  suits,  in  law  or 
■Vdry,  upoD  such  tvond,  the  said  money  so  brought  in  shall  be  deemed  and 
^'hm  10  be  in  fnll  satisfaetion  and  discharge  of  the  said  bond,  and  the 
esvi  thall  nnd  may  give  Judgment  to  disol»rge  every  snoh  defendant  of 
asd  bam  tbe  aaaae  aocordmgly . 
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c.  L,  P.  A,  Now  by  the  C.  L.  P.  A.  1860,  s.  25  (which  tee,  po$t)t  payment 
I860,  M.  2S—  intQ  court  may  be  made  ( by  leave  of  the  court  or  a  judge )  in 
actions  on  common  money  bonds,  and  in  detinue.  And  payment 
into  court  may  now  be  made  by  plaintiffs  in  actions  of  replevin. 
In  actions  under  Lord  Campbeirs  Act,  9  &  10  Vict  c.  93,  the 
defendant  was  obliged  to  pay  into  court  a  separate  sum  in  respect 
of  the  claim  of  each  of  the  persons  entitled  to  compensation  ; 
but  this  difficulty  under  which  the  defendant  laboured  has  been 
now  removed  by  stat.  27  &  28  Vict.  c.  95,  s.  2,  which  enacts  that 
he  may  pay  money  into  court  as  a  compensation  in  one  sum  to 
all  persons  entitled  under  the  former  act  without  specifying  the 
shares  into  which  it  shall  be  divided  by  the  jury,  and  if  the  sum 
be  not  accepted  and  an  issue  be  taken  by  the  plaintiff*  as  to  iu 
sufficiency  and  the  jury  shall  think  the  same  sufficient,  the  de- 
fendant shall  be  entitled  to  the  verdict  upon  that  issue. 

In  retpect  of  The  defendant  may  pay  money  into  court  in  respect  of  one  or 
OM  ofBweral  more  of  several  counts  {Fulwell  v.  Hall,  2  Wm.  BL  837  ;  Halieft 
counts.  ^^  £gf^  j„ji^  Company,  2  Burr.  1120).    So  he  may  in  respect  of 

all  the  counts,  and  it  is  not  necessary  to  specify  how  much  is 
paid  to  one  count,  how  much  to  another  ( Marshall  v.  Whiteside, 
4  Dowl.  766),  except  there  are  counts  on  a  bill  or  note,  when  the 
plea  must  specify  how  much  of  the  money  paid  in  applies  to  the 
bill  or  note  {Jourdain  v.  Johnsw,  2  C.  M.  &  R.  564,  and  Tatter^ 
tall  Y.  Parkinson,  16  M.  &  W.  752).  So  he  may  in  respect  of  a 
part  of  a  count  (s.  71,  post,  p.  74). 

Where  two  actions  were  brought  for  the  same  cause  of  action 
against  two  co -contractors,  and  in  one  of  them  the  defendant 
had  paid  300/.  into  court,  the  court  allowed  the  other  defendant 
to  plead  payment  into  court  of  that  sum,  without  his  actually 

before  tbe  Justices  or  Justice  of  assize  or  nisi  prlus  of  that  county,  to  inquire 
of  the  truth  of  -every  one  of  those  breaches,  and  to  assess  the  damages  that 
the  plaintiff  shall  have  sustained  thereby ;  in  which  writ  it  shall  be  com- 
manded to  the  said  Justices  or  Justice  of  assise  or  nisi  prius,  that  he  or  t!iey 
shall  make  a  reium  thereof  to  the  court  f^om  whence  the  same  shall  issue, 
at  the  time  in  such  writ  mentioned ;  and  in  case  the  defendant  or  defendants, 
after  such  Judgment  entered,  and  before  any  execution  executed,  shall  pay 
into  the  court  where  the  action  shall  be  brought,  to  the  use  of  the  plaintiff* 
or  plaintiffs,  or  his  or  their  executors  or  administrators,  such  damages  lo  to 
be  assessed  by  reason  of  all  or  any  of  the  breaches  of  such  covenants,  to- 

E ether  with  the  costs  of  suit,  a  stay  of  execution  of  the  said  Judgment  shall 
e  entered  upon  record  ;  or  if,  by  reason  of  any  execution  executed,  the 
plaintiff  or  plaintiilb,  or  his  or  their  executors  or  administrators,  shall  be 
fUllv  paid  or  satisfied  all  such  damsges  so  to  be  assessed,  together  with  his 
or  their  costs  of  suit,  and  all  reasonable  charges  and  expenses  for  executing 
the  said  execution,  the  body,  lands  or  goods  of  the  defendant  shall  be 
thereupon  forthwith  discharged  from  the  said  execution,  which  shall  like, 
wise  be  entered  upon  record ;  but  notwithstanding  in  each  case  such  Judg. 
ment  shall  remain,  continue  and  be  as  a  further  security,  to  answer  to  the 
plaintiff  or  plaintiffi,  and  his  or  their  executors  or  administrators,  such 
damages  as  shall  or  mav  be  sustained  for  further  breach  of  any  covenant  or 
covenants  In  the  same  indenture,  deed  or  writing  contained,  upon  which 
the  plaintiff  or  plaintiffs  may  have  a  scire  facia*  upon  the  said  Judgment 
against  the  defendant,  or  against  his  heir,  terre-tenants,  or  his  executors  or 
administrators,  suggesting  other  breaches  of  the  said  covenants  or  agree- 
ments, and  to  summon  him  or  them  respectively  to  show  cause  why  execu- 
tion should  not  be  had  or  awarded  upon  the  said  Judgment,  upon  which 
there  shall  be  the  like  proceeding  as  was  in  the  action  of  debt,  upon  the 
said  bond  or  obligation  for  assessing  of  damages  upon  trial  of  issues  Joined 
upon  such  breaches,  on  inquiry  thereof  upon  a  writ  to  be  awarded  in 
manner  as  aforesaid ;  and  that  upon  payment  or  satisfaction  in  manner  aa 
aforesaid,  of  such  future  damages,  cosU  and  charges  as  aforesaid,  all  fur- 
ther  proceedings  on  the  said  ludgment  are  ajain  to  be  stayed,  and  so  totir* 
quotiet,  and  the  defendant,  his  body,  lands  or  goods,  shall  be  discharged  out 
of  execution  as  aforesaid. 


PLEAS  AND  SUBSEQUENT  PLEADINGS. 
fajing  it  in  (lUmdall  v.  MmlUmm,  16  M.  &  W.  82S,  Aldenon,  B.) ; 


Tiie  defendant  will  not  be  allowed  to  plead  any  other  defence  ^*>  <>'*«*' 
to  that  part  of  the  declaration  to  which  the  plea  of  payment  into  ^^SH**^' 
court  applies  (  Thomson  y.  Jackson,  8  Dowl.  591 ;  Hart  ▼.  Denny, 
1  H.  &  N.  609).  He  must  plead  the  plea  of  payment  into  court ; 
if  it  it  to  a  part  of  the  declaration,  to  such  part  only  (i.  71,  post, 
p.  74).  The  plea  may  be  amended,  and  in  one  case  where  money 
was  paid  into  court  in  mistake,  it  was  allowed  to  be  withdrawn 
(  fFebster  ▼.  Emery,  10  Ex.  901 ;  L.  J.  24,  Ex.  186,  Exch.  Ch.) 

One  of  several  defendants  may,  by  leave  of  the  court  or  a 
jtidge,  pay  money  into  couru  It  had  not  been  the  practice  to 
allow  this;  the  case  above  mentioned  of  two  actions  being 
brought  against  co-contractors  is  different  from  the  case  of  co- 
defiendants  (see  Kay  t.  Panehiman  and  others,  2  Wm.  Bl.  1029). 

Subject  to  the  exceptions  in  the  statute  and  to  the  above  ob- 
aenrations,  the  defendant  may  pay  money  into  court  in  all  actions.     /^ 
The  exception  does  not  extend  to  an  action  for  assault  and  bat«  jjj     A  '^ 
tery  of  the  plaintiff's  servant  {Newton  v.  Hol/ord,  2  D.  &  L.  554),  "^ 
The  exceptive  clause  '*  means  actions  where  the  injury  to  the 
plaintiff  is  the  subject  of  the  action.    When  the  assault  is  upon 
some  member  of  the  plaintifi^s  Cnmily,  or  person  in  his  service, 
the  gist  of  the  action  is  the  loss  sustained,  and  the  case  is  not 
witlun  the  exception." 

The  sum  to  be  paid  into  court  ought  to  be  the  amount  claimed,  Jmomni  to  be 
and,  in  the  case  of  a  debt,  with  interest  down  to  the  day  iff  pay-  P^^ 
memi  into  court  (Kidd  v.  Walker,  1  Dowl.  831).    A  plea  of  pay-  AmendmeiU 
Bent  into  court  ma^  be  amended,  and  a  further  sum  allowed  to  ^Sptem, 
be  paid  in  on  application  to  a  judge  {Domett  v.  Young,  Car.  8c 
Jfar.  465);  and  see  as  to  such  a  plea  being  withdrawn  (  Webster 
T.  Bmtry^  ubi  n^a). 

The  proviso  in  the  concluding  part  of  this  section  relates  to  ^(^.^  ^ 
ilie  second  section  of  the  statute  there  mentioned,  which  pro-  ^^^  |[*2^ 
lidea,  that  in  an  action  for  a  libel  contained  in  any  newspaper  or  '  '  ' 
periodical  publication,  the  defendant  may  plead  that  such  libel 
was  inserted  without  actual  malice,  and  without  gross  negligence, 
asid  that  before  action,  or  at  the  earliest  opportunity,  he  inserted 
in  such  newspaper  or  publication  a  full  apolo^^y,  or,  if  the  news- 
paper or  publication  should  be  published  at  intervals  exceeding 
one  week,  had  offered  to  publish  the  said  apology  in  any  news- 
paper or  periodical  publication  to  be  selected  by  the  plaintiff; 
aad  that  every  such  defendant  shall,  upon  filing  such  plea,  be  at 
Hberty  to  pay  into  court  a  sum  of  money  by  way  of  amends  for 
the  injury  sustained  by  the  publication  of  such  libel,  and  such 
paynoent  into  court  shall  be  of  the  same  effect,  and  be  available 
la  the  same  manner  and  to  the  same  extent,  and  be  subject  to 
ibe  name  rules  and  regulations  as  to  payment  of  costs  and  the 
I  of  pleading,  as  if  actions  for  libel  had  not  been  excepted 
I  the  personal  actions  in  which  it  is  lawful  to  pay  money  into 
To  such  plea  it  is  competent  to  the  plaintiff  (by  the  same 
d)  to  reply  generally,  denying  the  whole  of  such  plea. 
Tbe  special  plea  of  apology  and  payment  given  by  this  statute 
cannot  be  pleaded  with  not  guilty  to  the  same  part  of  the  decla- 
TudoniO'BneM  t.  Clement,  IS  M.  &  W.  485X  See  upon  this 
t^em,  Lrfone  v.  Smiih  (8  H.  &  N.  785  j  L.  J.  27,  Ex.  SS  ;  and 
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Payment  71.  Wh6n  money  is  paid  into  court  such  payment 

Into  court,  i_    n  i         i      j    j  •        n  i.       •      ^i_^ 

how  pleaded.  Bnall  be  pleaded  m  all  cases^  as  near  as  may  be>  m  the 
following  form,  mutatis  mutandis : — 

"  The  defendant,  by  his  attorney  [or  in  person, 
S^c,']  [if  pleaded  to  part^  say^  as  to  £  parcel 
of  the  money  claimed],  brings  into  court  the  sum 
of  £  and  says  that  the  said  sum  is  enough  to 
satisfy  the  claim  of  the  plaintiff  in  respect  of  the 
matter  herein  pleaded  to." 

The  words  *<  at  near  at  may  be"  only  authorize  ittch  aKeretions 
as  may  be  nece8.«aiT  in  order  to  adapt  the  plea  to  the  names  of 
Uie  parties,  to  the  form  of  action,  to  the  sum  paid,  and  the  like 
{Jeton  ▼.  Perket,  15  M.  &  W.  385). 

The  word  "  claim"  covers  a  demand  df  any  nature. 

Justices  and  others  paying  money  into  court  under  particular 
statutes  need  not  state  in  the  plea  the  character  in  which  they 
make  the  payment  {Atton  v.  Perkee,  ubi  tupra^  where  many  sta- 
tutes are  referred  to ;  Key  ▼.  t)iimblebeyf  6  Exch.  692 ;  Thompson 
V.  Sheppard,  4  E.  &  B.  53).  The  form  of  the  plea  given  in  the 
foregoing  section  should  be  adhered  to,  and  the  character  or  spe- 
cial circumstances  of  Uie  payment  sboidd  not  be  set  out  (  Thompeom 
T.  Sheppard,  *6t  ttcpra). 


No  order  to 
nay  money 
into  cooxt. 


72.  No  rule  or  judge's  order*  to  pay  money  into 
court  shall  be  necessary,  except  in  the  case  of  one  or 
more  of  several  defendants,  but  the  money  shall  be  paid 
to  the  proper  officer  of  each  court,  who  shall  give  a 
receipt  for  the  amount  in  the  margin  of  the  plea,  and 
the  said  sum  shall  be  paid  out  to  the  plaintiff  or  to 
his  attorney,  upon  a  written  authority  from  the  plain- 
tiff on  demand. 

The  defendant  should  take  care  to  have  the  officer's  receipt 
on  the  margin  of  the  plea,  as  the  omission  may  afford  ground 
for  application  to  set  aside  the  plea  for  irregularity  (ffarMM  ▼. 
Busk,  Har.  Dig.  7858).  Taking  the  money  out  of  court  is  a 
waiver  of  any  irregularity  in  paying  it  in  (Griffiths  v.  tViUiawUt  1 
T.  R.  710). 

If  the  plaintiff*  dies,  the  money  will  be  paid  out  only  to  his 
legal  representative  (Palmer  v.  Retppetuteiih  1  M.  &  G.  84). 

See  note  to  following  section. 


Proceeding  73.  The  plaintiff,  after  the  delivery  of  a  plea  of 

a?tCT  pay-  payment  of  money  into  court,  shall  be  at  liberty  to 

mentinto  reply  to  the  same  by  accepting  the  sum  so  paid  into 

^^^^^  court  in  full  satisfaction  and  discharge  of  the  cause  of 


*  A  rule  or  Jndgre's  order  it  required  in  the  case  of  payment  into  court  bt 
actions  on  money  bonds,  and  in  detinue,  under  C.  j^.  P.  A.  i860,  ••  i5,fio9i^ 
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•ctkm  i!i  respect  of  which  it  has  been  paid  in,  and  he 
dudl  be  at  liberty  in  that  case  to  tax  his  costs  of  salt, 
and,  io  ease  of  nonpayment  thereof  within  forty-eight 
lioors,  to  sign  judgment  for  his  costs  of  suit  so  taxed, 
or  the  plaintiff  may  reply  that  the  sum  paid  into  court 
is  not  enough  to  satisfy  the  claim  of  the  plaintiff  in 
respect  of  the  matter  to  which  the  plea  is  pleaded ; 
ADd,  in  the  event  of  an  issue  thereon  being  found  for 
the  defendant,  the  defendant  shall  be  entitled  to  judg- 
uteat  and  his  costs  of  suit^ 

This  section  prescribes  the  forms  of  the  plaintiff's  replication,  RtplieaUon 
which  should  be  delivered  within  the  time  limited  in  ordinary  <«*«^«»»««f 
esses  (s.  53,  a«/e,  p.  55).     If  the  plea  be  pleaded  to  the  whole  ••**Vco«ri. 
declsretbo,  and  the  plaintiff  determines  upon  accepting  the 
Boocy  in  satisfaction  of  the  action,  he  should  reply  in  the  terms 
pointed  out  by  the  section.    And  upon  doing  so  he  may  at  once 
proceed  to  ux  his  costs,  and  sign  judgment  if  they  are  not  paid 
witfaio  forty-eight  hours  after  taxation. 

A  written  authority  from  the  plaintiff  to  his  attorney  is  required 
hefare  the  latter  can  get  the  money  out  of  court ;  but  no  affidavit 
to  Tcrify  such  authority  is  ordinarily  required  (R.  6.,  U.  T.  1853, 
r.  11,  pott).  See  as  to  costs,  R.  G.,  H.  T.  185S,  r.  12,  13,  poMt^ 
and  Aoi-oU  ▼.  Smith  (5  H.  &  N.  381,  L.  J.  29,  Ex.  141). 

The  following  regulation  was  issued  in  the  Queen's  Beotsh  in 
^■oe,  1854:— 

"  The  Common  Law  Procedure  Act  requires  an  authority  to 
be  signed  by  the  plaintiff  auiborixing  his  (her  or  their)  attorney 
10  receive  the  money  out  of  court. 

**  It  is  requested  that  the  authority  be  in  something  of  the 
fcBowing  form,  viz. : — 

In  the  Queen's  Bench. 

Between  J.  B,,  plaintiff, 

0. 

a  D^  defendant. 
I  hereby  aathorize  Mr.  B,  P.,  my  attorney,  to  receive  out  of 
court  the  sum  of  £  paid  in  on  the  day  of  by  the 

defendant  in  this  cause.    Dated  the  day  of 

(Signed)  J.  B., 

The  above-named  plaintiff. 

To  die  Masters  of  the  Court  of  Queen*s  Bench. 

**  Io  agency  cases  the  agent  must  be' described  as  the  attorney. 

"  It  is  requested  that  parties  should  furnish  themselves  with 

the  necessary  receipt  stamp  on  leaving  their  papers  one  day  for 

Aeoext. 

"Where  the  plaintiff  is  out  of  the  jurisdiction  it  is  necessary 
^  a  judge's  order  should  be  obtained." 

If  the  plea  be  pleaded  to  (he  whole  declaration,  but  the  plain-  ff^'J^^ 
tif  determines  upon  not  accepting  the  money  in  satisfaction,  he  Jjtn.    ^ 
•bovid  reply  in  the  other  alternative  of  the  section,  and  make  up 
>Bd  deliver  the  issue  as  in  ordinary  cases. 

If  the  plea  be  plesded  to  a  part  only  of  the  declaration,  and 
tee  are  other  pleas  to  the  residue,  (if  there  are  not,  the  plain- 
•e2 
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B^UeaHon 
wUAaDolle 
prM. 


Pleas  to  ac- 
tions par- 
taking both 
of  breach  of 
contract  and 
'wrong. 


Payment, 
uetrott  and 
other  plead- 
ings 'Which 
can  be  con- 
strued dis- 
tributively 
shall  be  so 
construed 


tiff  may  tign  judgment  for  such  unanswered  part,)  the  plaintiff 
must  determine  whether  he  will  be  satisfied,  or  go  on  with  the 
action. 

If  he  determines  on  accepting  the  sum  paid  into  court  in 
satisfaction  of  the  action,  he  may  reply  that  he  accepts  the  sum 
paid  into  court  in  satisfaction  of  that  part  of  the  declaration  to 
which  the  plea  is  pleaded.  If  he  does  so.  he  must  at  the  same 
time  add  a  nolle  prosequi  as  to  the  residue,  otherwise  the  de- 
fendant may  sign  judgment  of  non  pros.  {Emmett  v.  Standen,  6 
Dowl.  591). 

Upon  this,  the  plaintiff  may  proceed  to  tax  his  costs,  and  sign 
final  judgment  if  the  same  are  not  paid  within  forty-eight  hours 
after  Uxation  (Rumbelow  v.  Whalley,  16 Q.  B.  397,  L.  J.  20,  Q.  B. 
262).  The  defendant  will  be  entitled  to  the  costs  of  that  part  of 
the  declaration  and  plea  or  pleas  to  which  the  nolU  pros,  is 
entered  {Coodee  ▼.  Goldsmith,  6  DowL  288). 

If,  although  he  accepts  the  money  paid  into  court  in  satisfac- 
tion  of  the  causes  of  action  to  which  it  is  pleaded,  he  yet  deter- 
mines to  proceed  with  the  action  for  the  remaining  causes  of 
action,  then,  instead  of  entering  a  nolle  pros.^  he  must  reply  to 
the  other  pleas  of  the  defendant,  and  in  this  case  he  will  not  be 
entitled  to  tax  his  costs  {CmUy  v.  GiU,  4  M.  &  G.  907),  until  the 
determination  of  the  action ;  when  he  will  be  entitled  in  any 
event  to  the  costs  in  respect  of  the  claim  so  satisfied  (R.  G.,  H.  T. 
1858,  r.  12,  post).  Where  in  an  action  for  work  and  labour,  after 
issue  joined  part  of  the  money  claimed  was  paid  into  court,  but 
the  plaintiff  continued  the  action  for  the  residue,  and  failed  at 
the  trial,  it  was  held  that  he  was  not  entitled  to  the  costs  of  the 
brief  (ffaro/(/  ▼.  Smithy  ubi  supra). 

The  defendant  is  only  entitled  to  costs  where  there  is  a  nolle 
prosequi  as  to  part ;  or  where  he  is  successful  either  upon  other 
issues,  or  upon  a  replication  of  damages  ultra.  As  to  costs  of 
issues  generally,  see  s.  81  {post,  p.  80). 

74.  Whereas  certain  causes  of  action  may  be  con- 
sidered to  partake  of  the  character  both  of  breaches 
of  contracts  and  of  wrongs,  and  doubts  may  arise  as 
to  the  form  of  pleas  in  such  actions,  and  it  is  expe- 
dient to  preclude  such  doubts  :  any  plea  which  shall 
be  good  in  substance  shall  not  be  objectionable  on  the 
ground  of  its  treating  the  declaration  either  as  framed 
for  a  breach  of  contract,  or  for  a  wrong. 

75.  Pleas  of  payment  of  and  set-off,  and  all  other 
pleadings  capable  of  being  construed  distributively, 
shall  be  taken  distributively,  and  if  issue  is  taken 
thereon,  and  so  much  thereof  as  shall  be  sufficient 
answer  to  part  of  the  causes  of  actions  proved  shall 
be  found  true  by  the  jury,  a  verdict  shall  pass  for  the 
defendant  in  respect  of  so  much  of  the  causes  of  action 
as  shall  be  answered,  and  the  plaintiff  in  respect  of  so 
much  of  the  causes  of  action  as  shall  not  be  so  an- 
swered. 


PLEAS  AND  SUBSEQUENT  PLEADINGS.  77 

To  have  entitled  a  defendant  to  a  verdict  on  a  plea  of  payment 
ofa  sum  certain,  he  must  have  proved  payment  of  the  whole  aum 
(Cwfjiu  V.  Paddon,  2  C.  M.  &  ft  547).  So,  on  a  plea  of  set-off, 
the  plaintiff  was  entitled  to  a  verdict,  unlesa  the  defendant  proved 
a  set-off,  equalling  the  whole  of  the  plaintiff 's  aggregate  demand, 
Tbe  plea  of  set-off  was  not  divisible  (Moore  v.  Butlin^  7  A.  &  E. 
«95) ;  but  it  was-available  (if  it  did  not  meet  the  whole  demand) 
in  redaction  of  damages  (  Tiuk  v.  TncAt,  5  M.  &  W.  109  ;  Rogen  v. 
Maw,  15  M.  &  W.  444).  "Pleadings"  here  means  pleadings 
feoerally,  and  includes  declarations ;  and  the  enactment  applies 
to  pleadings  in  all  actions.  See  insunces  of  verdicts  entered, 
onder  tlie  old  practice,  distributively  in  trespass,  where  a  right 
of  way  was  pleaded  {Knight  v.  Woore,  6  Dowl.  201);  in  trespass 
qu.  tLfr.  (Phythian  v.  fVhite,  1  M.  &  W.  216) ;  io  ctme  (Gile*  v. 
Grtees,  12  Q.  B.  721). 

Tbe  effect  of  this  enactment  is,  that  pleas  of  payment  and  set- 
off, and  all  other  pleadings  capable  of  being  construed  distri- 
butively, are  so  construed ;  and  the  costs  of  the  defendant,  for 
instance,  proving  his  part  of  the  issue,  is  set-off  against,  or  de- 
ducted from  the  costs  of  the  plaintiff  in  maintaining  the  part 
feaod  for  him,  as  was  formerly  done  under  R.,  H.  T.,  2  Will.  4, 
r.  74.  See  Treherne  v.  Gardner  (8  E.  &  B.  161) ;  and  Reynolds  v. 
Baru  (3  C.  B.,  N.  S.  267,  L.  J.  28,  C.  P.  26),  in  which  latter, 
Biddulpk  y,  Chamberlayne  (17  Q.  B.  351)  is  impeached;  also 
Anu  V.  Tlumas  (5  Jur.'  N.  S.  709,  C.  P.  T.  T.  1859). 

It  has  been  held  {Wilkinson  v.  Kirby,  15  C.  B.  439)  that  this 
section  does  not  render  a  plea  of  "  not  possessed,"  to  an  action 
of  trespass  for  mesne  profits,  distributable ;  and  it  has  also  been 
\kt\d  {Gabriel  v.  Dresser,  15  C.  B.  622)  that  part  performance  of 
to  agreement,  by  way  of  accord  and  satisfaction  oi  a  whole  cause 
of  action,  could  not  be  pleaded  distributively;  (see  upon  this 
BtoffroM  v.  Bristol  Waterworks  Company,  1  H.  &  N.  369 ;  and 
Cooper  V.  Parker,  15  C.  B.  822  ;  but  see  also  Stears  v.  South  Essex 
Gaslight  and  Coke  Company,  9  C.  B.,  N.  S.  180;  L.  J.  80,  C.  P. 
49).  On  the  other  hand,  a  plea  of  "not  possessed"  in  trover 
has  been  held  distributable  (FrrtAirey  v.  Wells,  L.  J.  26,  Ex.  228). 
Tbe  general  issue  ''never  indebted**  has  been  held  distributable 
{Trekeme  v.  Gardner,  nbi  svpra;  see  also  Chappell  v.  Davidson, 
18  C  B.  194;  with  Blagraoe  v.  Bristol  Waterworks  Company,  ubi 
snpra;  also  Lyne  v.  ^e^ld,  1  H.  &  N.  278 ;  Parr  v.  Jewell;  16 
C-  B.6g4;  and  Bennettv,  Thompson,*W.  R.594,Q.B.,E.T.  1856). 
Where  upon  an  insurance  of  goods,  part  only  of  the  goods  is  lost 
by  perils  of  the  sea,  the  issue  upon  a  plea  denying  the  loss  is  dis- 
tribauble  {Paterson  v.  Harrison,  2  B.  &  S.  814,  L.  J.  31,  Q.  B. 
277;  in  which  case  Anderson  v.  Chapman,  5  M.  &  W.  483,  is  dis- 
eaased  sod  distinguished,  if  not  disapproved).  See  also  sections 
81  and  223,  and  notes,  post, 

76.  A  defendant  may  either  traverse  generally  such  Tnvene  of 
of  the  facts  contained  in  the  declaration  as  might  have  {Jjjjf'*''*"^ 
heen  denied  by  one  plea,  or  may  select  and  traverse 
separately  any  material  allegation  in  the  declaration, 
aldioagh  it  might  have  been  included  in  a  general 
traverae, 

Bot  a  defendant  ought  not  to  traverse  vexatiously  every  alle- 
gxioa  open  to  a  traverse.    See  observations  of  Lord  Campbell 
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in  Cooling  y.  Great  Northern  Rait  way  Company  (12  Q.  B.  485) ; 
and  South^EoMiem  Company  y.  HebbUwkiU  (12  A.  &  E.  497). 

TraTerte  of        77.  A  plaintiff  shall  be  at  liberty  to  traverse  the 

plea  or  sub-    ^i^QJe  Qf  ^ny  plea  or  subsequent  pleading  of  the  de- 

piMdinj;  of     fendant  by  a  general  denial,  or,  admitting  some  part 

•  endant.     ^^  ^^^  thereof,  to  deny  all  the  rest,  or  to  deny  anj 

one  or  more  allegations. 

The  plaintifT  may  join  issue,  1st,  generally,  under  s.  79,  i^fra  ; 
or,  2ndly,  admitting  part  of  a  plea,  deny  the  rest  [as  for  instance, 
now  that  the  plea  of  tet-off  is  distrihuti  ve  (s.  75,  ante^  p.  76),  instead 
of  taking  issue,  plead  the  Statute  of  Limitations  to  one  part,  and 
deny  the  rest]  j  or  8rdly,  traverse  any  one  or  more  of  the  allega- 
tions of  the  plea.  But  this  section  does  not  dispense  with  a  nevr 
assignment  where  it  would  previously  have  been  necessary  ( Glover 
▼.  Dixon^  9  Exch.  157).  Qiuere,  whether  this  and  the  two  following^- 
sections  >tpply  to  a  traverse  by  a  plaintiff  in  replevin  (see  Trent 
V.  Hunt,  9  Exch.  14 ;  and  C.  L.  P.  A.  1860,  s.  22,  n.  pott). 

It  has  been  said  that  where  the  defendant  avers  in  his  plea 
a  performance  of  conditions  precedent  generally,  a  general  re* 
plication  is  a  sufficient  traverse  by  the  plaintiff  of  the  perform, 
ance  of  any  particular  condition  precedent  on  which  he  relies 
(  Tetley  v.  Wanless,  L.  R.  2,  Ex,  21,  per  Bramwell,  B.,  ante,  p.  59)  ; 
ted  quare, 

Traverto  of        78.  A  defendant  shall  be  at  liberty  in  like  manner 
sabsequent^'^  to  deny  the  Tvhole  or  part  of  a  replication  or  subse- 
SrSbStM-   qu^nt  pleading  of  the  plaintiff. 
See  section  77 1  n.  tupra. 

The  defendant  was  formerly  ruled  to  rejoin  in  the  same  way  as 
a  plaintiff  was  ruled  to  reply;  but  this  rule  is  abolished  (s.  53, 
ante,  p.  56),  and  the  plaintiff  must  give  the  defendant  a  notice  to 
rejoin  in  the  same  way  as  he  gives  a  notice  to  plead  (s.  62,  on/e, 
p.  65),  A  demand  of  a  rejoinder  is  not  necessary.  The  notice 
may  be  endorsed  on  the  replication,  or  delivered  separately  (a.  53, 
osle,  p.  55). 

Joinder  of  79.  Either  party  may  plead,  in  answer  to  the  plea 

*  or  subsequent  pleading  of  his  adversary,  that  he  joins 

issue  thereon,  which  joinder  of  issue  may  be .  as  fol- 
lows, or  to  the  like  effect : — 

^*  The  plaintiff  joins  issue  upon  the  defendant's  lat 
[^•c.,  specifying  what  or  what  part]  plea." 

"The  defendant  joins  issue  upon  the  plaintiff's 
replication  to  ^e  1st  [^c,  specifying  what'^ 
plea  :" 

and  such  form  of  joinder  of  issue  shall  be  deemed  to 
be  a  denial  of  the  substance  of  the  plea  or  other  sub- 
sequent pleading,  and  an  issue  thereon  ;  and  in  all 
cases  where  the  plaintiff's  pleading  is  in  denial  of  the 
pleading  of  the  defendant^  or  some  part  of  it>  the 


tbe  plaintiff: 
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plftlntifT  may  add  a  joiDder  of  issue  for  the  defbnd- 

See  tection  77,  n.  (mlf,  p.  78.) 

Tbe  joinder  of  issue,  if  ttparately  pleaded,  mutt  comply  wilb 
the  provisions  of  s.  54  (an/^,  p.  56). 

Tbe  defendant  may  strike  out  the  joinder  of  issue,  and  plead  NoUc*  of 
or  demur  to  the  plaiotiflT's  last  pleading,  within  four  days.     If  'fj?//^**' 
he  does  so,  the  practice  is  for  him  to  give  notice  thereof  to  the  *'"^'*^- 
pbintiff. 

The  joinder  of  Issue  added  by  the  plaintiff  is  generally  added 
in  cases  where  he  at  once  makes  up  and  delivers  the  issue,  with 
a  notice  of  trial  indorsed. 

If  the  joinder  in  issue  in  such  case  is  struck  out,  the  plaintiff 
cannot  proceed  to  trial.  If  thf  defendant  does  not  plead  within 
due  time,  the  plaintiff's  course  is  to  sign  judgment  (Twyeroa  v. 
Kmg,  6  Q.  B.  6id> 

80.  Either  party  may  by  leave  of  the  court  or  a  At  to  plead- 
judge,  plead  and  demur  to  the  same  pleading  at  tbe  nu^ng^ 
aame  time,  upon  an  affidavit  by  such  party,  or  his  gether. 
anomey,  if  required  by  the  court  or  judge,  to  the 
effect  that  he  is  advised  and  believes  that  he  has  just 
ground  to  traverse  the  several  matters  proposed  to  be 
traversed  by  him,  and  that  the  several  matters  sought 
to  be  pleaded  as  aforesaid  by  way  of  confession  and 
svoidanee  are  respectively  trtie  in  substance  and  in 
&ct,  and  that  he  is  further  advised  and  believes  that 
tbe  objections  raised  by  such  demurrer  are  good  and 
valid  objections  in  law  ;  and  it  shall  be  in  the  discre- 
tion of  the  court  or  a  judge  to  direct  which  issue  shall 
be  first  disposed  of. 

Tbe  granting  leave  is  quite  in  the  discretion  of  the  court  or 
jii49e  (  ThoiMf:  Know{et,  L.  J.  24,  Ex.  43). 

T^t  direction  as  to  which  issue  shall  be  first  disposed  of  should 
be  part  of  tbe  order.  It  still  continues  the  privilege  of  the 
plaiotiff,  subject  to  the  direction  of  the  court,  to  select  which 
issne  sball  be  first  decided  ( Crncknell  v.  Trueman,  9  M.  &  W. 
664).  Wbere  a  defendant  had  pleaded  and  demurred,  and  the 
^^Borrer  had  been  determined  against  him,  an  application  by 
Visa  to  tbe  Court  of  Queen's  Bench  to  allow  tbe  trial  of  the  issues 
offset  to  stand  over  until  after  the  demurrer  was  finally  disposed 
•f  in  the  court  of  error  was  refused,  the  court  being  of  opinion 
(bat  this  section  applied  only  to  the  disposing  of  the  issue  by  tbs 
oosrtin  which  it  is  first  raised,  and  the  judgment  on  the  demurrer 
bad  disposed  of  the  issue  in  law  finally  as  regarded  that  court 
{Umief  V.  Gyg,  2  p.  &  B.  216,  L.  J.  22,  Q.  B.  463). 

In  cases  where  the  demurrer  goes  to  the  whole  cause  of  action, 
IW  deauirrer  should  be  first  argued ;  but  that  this  may  be  done. 


•  la  Schedule  A.  iRepUeaiion],  pott,  the  form  gWen  is  that  the  plaintiff 
** takes  issoe/'  fte. :  strictly  epeaking,  a  party  jolaa  iseue  upon  a  traverse, 
aaA  lakes  issue  i^oii  an  afflnnative  pTeading. 
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the  defendant  should,  it  would  appear,  have  the  consent  of  the 
plaintiff,  or  a  judge's  order. 

The  court  refused  to  compel  a  defendant,  successful  on  de- 
murrer, to  enter  a  judgment  of  nil  capiat,  so  as  to  enable  the 
plaintiff  to  bring  error  without  trying  the  issues  in  fiact  (Binion 
T.  Aeraman,  3  C.  B.  736). 

Whether  this  and  the  following  sections  applied  to  replevin 
and  to  real  actions,  is  now  of  little  importance  (C  L.  P.  A.  1860» 
8.  22,  n.,  and  s.  27,  pott) ;  the  cases  upon  this  doubtful  matter 
are  collected  in  Marshall  ▼.  Bishop  of  Exeter  (7  C.  B^  N.  S.  653  ; 
L.  J.  28,  C.  P.  300):  see  also  Reg,  ▼.  Seale  (5  E.  &  B.  1). 

Sererai  mat-  81.  The  plaintiff  in  any  action  maj,  by  leave  of  the 
pi5idjy.t*  court  or  a  judge,  plead  in  answer  to  the  plea,  or  the 
any  stage  of  subsequent  pleading  of  the  defendant,  as  many  several 
t^ejpiead-  matters  as  he  shall  think  necessary  to  sustain  his 
action  ;  and  the  defendant  in  any  action  may,  by  leave 
of  the  court  or  a  judge,  plead  in  answer  to  the  decla- 
ration, or  other  subsequent  pleading  of  the  plaintifl^ 
as  many  several  matters  as  he  shall  think  necessary 
for  his  defence,  upon  an  affidavit  of  the  party  making 
such  application  or  his  attorney,  if  required  bv  the 
court  or  judge,  to  the  effect  that  he  is  advised  and 
believes  that  he  has  just  ground  to  traverse  the  several 
matters  proposed  to  be  traversed  by  him,  and  that  the 
several  matters  sought  to  be  pleaded  as  aforesaid  by- 
way of  confession  and  avoidance  are  respectively  true 
in  substance  and  in  fact ;  provided  that  the  costs  of 
any  issue,  either  of  fact  or  law,  shall  follow  the  finding 
or  judj^ment  upon  such  issue,  and  be  adjudged  to  the 
successful  party,  whatever  may  be  the  result  of  the 
other  issue  or  issues. 

'*  Several  matters"  here  means  distinct  answers  or  defences  ( 
tee  also  PI.  R.,  T.  T.  1853,  rr.  2,  3,  post. 

The  plaintiff  in  order  to  reply,  or  the  defendant  in  order  to 
plead  several  matters,  always  requires  a  judge's  order,  which  is 
to  be  obtained  on  a  summons,  accompanied  by  an  abstract  of  the 
intended  replications  or  pleas. 

As  to  the  costs  upon  several  issues,  see  R.  6.,  H. T.  1853,  r.  62» 
post,  also  Reynolds  v.  Harris  (3  C.  B.,  N.  S.  267  ;  L.  J.  28,  C.  P. 
26),  and  cases  there  cited. 

The  right  given  by  this  section  to  costs,  applies  only  to  the  costs 
of  issues  in  the  cause,  and  not  to  such  costs  as  those  of  trying  m 
suggestion  under  the  Malicious  Trespass  Act.  7  Geo.  4,  c  30, 
{Norwood  V.  Pitt,  5  H.  &  N.  501  ;  L.  /.  29.  Ex.  486). 

As  to  the  time  within  which  the  plaintiff  must  reply,  see 
t.  53,  n.  (cmle,  p.  56.) 

The  pleas  which  may  be  pleaded  by  the  defendant,  without 
leave,  are  enumerated  in  s.  84  (post,  p.  82 ).  Leave  for  the  plain- 
tiff to  reply,  or  for  the  defendant  to  plead. several  matters,  it 
not  necessary,  where  the  pleas  taken  altogether  constitute  but 
one  answer  to  the  preceding  pleading  (Areker  v.  GarranL  6 
Dowl.  132). 
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The  4  &  5  Anne,  c  16,  s.  4,  did  not  bind  the  Crown  (Att^-Gtn, 
f.  IkmaldtWy  9  Dowl.  319) ;  neither  do  the  words  of  this  section. 

Leave  will  be  refused  to  plead  pleas  grossly  inconsistent  with  Whrn  Uave 
etch  other  ( Thomson  v.  Jackson,  9  Duwl.  591 ),  or  vcxatiously  in-  JifiJJj5j^'" 
eoosistent  {Steel  v.  Starry,  3  Dowl.  133  ;  Cooling  y.  Great  Northern  mof  be  re- 
Baaieay  Company^  15  Q.  B.  4S5) :  though  pleas  merclv  inconsist-  fused, 
entire  not  objectionable  {Wilkinson  v.  Small,  3  DowL  564).  A 
plea  that  is  absurd  will  be  disallowed  {Goodman  ▼.  Morrell,  1 
Dowl.  N.  S.  383);  so  will  one  that  tenders  an  immaterial  issue 
(Marray  v.  Bomber,  6  Dowl.  537);  or  one  that  is  clearly  bad 
(Lofomdv,  Ruddock,  [rejoinder],  13  C.  B.  813 ;  L.  J.  22,  C.  P. 
217 ;  Cajmer  v.  Mincher,  13  M.  &  W.  704)  ;  or  one  that  is  frau- 
dolent,  as  a  release  by  a  co-plaintiff  who  has  no  real  interest  in 
the  action  {Lasearidi  y.  Gurney,  3  F.  &  F.  101,  per  Williams,  J.) ; 
or  pleas  that  only  raise  a  point  a  second  time  upon  the  game 
pleadings  { Jenkins  v.  Creech,  5  Dowl.  293  ;  Dawson  ▼.  M' Donald, 
2  M.  &  W.  26) ;  or  one  that  is  not  a  substantial  plea  to  the  action 
{Smth- Eastern  Railway  Company  j,  HebhUwhite,  12  A.  &  E.  497  ; 
and  Needham  ▼.  Law,  1  Dowl.  N.  S.  1027,  where  a  traverse  of 
the  defendant's  being  a  public  registered  officer  of  a  company 
was  not  allowed  to  be  pleaded  with  pleas  to  the  merits).  But  as 
to  this  last  case,  see  Roe  v.  Fuller  (7  Exch.  220 ;  L.  J.  20,  Ex.  104). 
See  generally  upon  this  subject,  Ch.  Pr.  12th  ed.,  vol.  i.,  pp.  279— 
289,  where  numerous  cases  of  pleas  allowed  and  disallowed  are 
collected. 

The  affidayit,  if  made  by  the  party,  should  state  that  he  is  jjuavUcf 

•Prised  and  believes ;  if  by  the  attorney,  it  should  state  that  he  is  truth  of 

itfermed  or  instructed  and  is  advised  and  believes  {Rowbotham  v.  pleadings. 
Dtqiree,  1  Dowl.  637 ;  Sehofield  v.  Muggins,  3  DowL  427). 

See  as  to  taSiciency  of  affidavit,  PUUt  v.  Elc$  (8  Exch.  364), 
explaining  Lumley  v.  Gye  (L.  J.  22,  Ex.  9). 

When  the  pleas  delivered  do  not  substantially  correspond  with 
dkose  for  which  leave  has  been  given,  the  plaintiff  may  sign  judg- 
ment (Hi72«  V.  Haymen,  2  Exch.  323 ;  Bailey  v.  Baker,  9  M.  & 
W.  769;  Gahardi  v.  Harmer,  3  Exch.  239  ;  Hartey  v.  Hamilton,  4 
Exch.  43 ;  WUls  V.  Robinson,  5  Exch.  302 ;  and  s.  86,  post,  p.  82) ;  but 
the  defendant  may  ordinarily  abandon  any  of  the  pleas  that  he  has 
obtained  leave  to  plead.  The  plaintiff  may  also  sign  judgment, 
if  a  plea,  though  allowed  by  a  judge,  is  not  issuable  (Capner  v. 
Mkcher,  13  M.  &  W.  704).  As  to  costs,  see  Bentley\.  Dawes 
(10  Exeb.  847  ;  S.  C.  L.  J.  23,  Ex.  280);  Abley  v.  DaU  (11  C.  B, 
889);  and  Dunston  v.  Peterson  (4  C.  B.,  N.  S.  279). 

See  «.  84,  88  {post,  pp.  82.  83).        7        ^ /  /*'  v  :  :  /    O 

82.  No  rule  of  court  for  leave  to  plead  several  mat-  Judges*  order 
tere  shall  be  necessary  where  a  judge's  order  has  been  S/*m*fteM  *" 
made  for  the  same  purpose.  soflicient. 

A  judge's  order  for  leave  to  plead  several  matters  should  be  ob- 
tained, and  made  attendable,  before  the  time  to  plead  has  ex- 
pired ;  othervriae  judgment  may  be  signed. 

If  a  judge  at  chambers  has  refused  to  make  an  order  (under 
1. 81,  smpra\  tbe  party  seeking  leave  to  plead  several  matters 
■ay  come  to  the  court  {Johnstone  v.  Knowlts,  1  DowL  N.  S.  30 ; 
GrigUk  T.  Selb^t  9  Exch.  393). 

E  5 
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An  application  to  review  the  decision  of  a  judge  at  chambers 
should  be  made  io  the  course  of  the  term  next  after  the  decision 
has  been  given  {Meredith  y.  Gilt^s,  18  Q.  B.  257  i  L.  J.  21.  Q. 
B.  278  :  Orchard  v.  Moxeff,  2  B.  &  B.  206  ;  tVorman  ▼.  Halmhan, 
L.  J.  80,  Q.  B.  48:  Oldham  Mant^acturhg  awd  Building  Com- 
pany  ▼.  Heald,  8  H.  &  C.  132;  L.  J.  Z^,  £z.  286.  And  aee 
further,  C.  L.  P.  A.  I860,s.  4,  n.,po«/). 

qi^MdoDt  to  83.  All  objections  to  the  pleading  of  several  pleas, 
replication  or  subsequent  pleadings,  or  several  avowries 
or  cognizances,  on  the  c^round  that  they  are  founded 
on  the  same  ground  of  answer  or  defence,  shall  be 
heard  upon  the  summons  to  plead  several  matters. 

See  PI.  R.,  T.  T.  1853,  r.  2,  jmt.  An  appeal  lies  to  the  court 
{Gr^lh^v,  Selby,  9  Exch.  898). 


pleadings  to 
i>e  heard  on 
sammont  to 
plead  MTeral 
matters. 


Certain  pleas 
maybe 
pleaded  to* 
ffether  with- 
oot  leave. 


84.  The  following  pleas,  or  any  two  or  more  of 
them,  may  be  pleaded  together  as  of  course,  without 
leave  of  the  court  or  a  judge  ;  that  is  to  say,  a  plea 
denying  any  contract  or  debt  alleged  in  the  declara- 
tion ;  a  plea  of  tender  as  to  part ;  a  plea  of  the  Statute 
of  Limitations,  set-off,  bankruptcy  of  the  defendant, 
discharge  under  an  insolvent  Hctyplene  administravit^ 
plene  administravit  pratevy  infancy,  coverture,  pay- 
ment, accord  and  satisfaction,  release,  not  guilty,  a 
denial  that  the  property  an  ii^ury  to  which  is  com- 
plained of  is  the  plaintiff's*,  leave  and  licence,  son 
assault  demesne,  and  any  other  pleas  which  the  judges 
of  the  said  superior  courts,  or  any  eight  or  more  of 
them,  of  whom  the  chief  judges  of  the  said  courts 
shall  be  three,  shall  by  any  rule  or  order,  to  be  from 
time  to  time  by  them  made  in  term  or  vacation,  ord^* 
or  direct. 

The  plea  of  nam  deihet  does  not  appear  in  the  ahove  list,  hut 
as  this  plea  is  substantially  the  same  as  that  of  '*  not  f^ilty,"  or 
as  **  a  plea  denying  a  contract  or  debt  alleged  in  the  declaration,'* 
according  as  detinue  is  regarded  as  an  action  of  tort  or  of  con. 
tract,  it  is  frequently  pleaded  together  with  any  other  of  the  pleas 
enumerated  in  this  section  without  a  judge's  order. 

The  judges  have  not  made  any  rule  or  order  under  the  power 
given  them  by  this  section. 

85.  The  signature  of  counsel  shall  not  be  required 
to  any  pleading. 

The  signature  of  counsel  is  still  required  on  some  motions  and 
rules. 

MreSlmatf       ^^'  ^^^P^  *"  *^®  <^*s^8  herein  specifically  provided 
ten  without    for,  if  either  party  plead  several  pleas,  replications, 

•  ThU  word  limits  the  plea  to  a  traverse  of  the  plaintift  property ;  and 
therefore  where  it  Is  intended  to  plead,  along  with  any  other  plea,  a  denial 
that  some  offending  thing  belongs  to  the  defendant^  leave  to  plead  several 
matters  mast  be  obtained. 


Signatmeof 
counsel. 
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trowries,  cognizances,   or  other  pleadings,   without  iMTcjndfr- 
leave  of  the  court  or  a  judge,  the  opposite  party  shall  JJ^Ji^?*^  ^ 
be  at  liberty  to  sign  judgment ;  provided  that  such 
judgment  may  be  set  aside  by  Ibe  court  or  a  judge, 
Qpon  an  affidavit  of  merits,  and  such  terms  as  to  costs 
and  otherwise  as  they  or  he  may  think  fit 

See  Meaiter  t.  Rtue  (IS  C.  B.  162;  L.  J.  22,  C.  P.  78). 
See  note  to  s.  81  {ante,  p.  80). 

87.  One  new  assignment  only  shall  be  pleaded  to  one  new  »»- 
lay  number  of  pleas  to  the  same  cause  of  action ;  and  oniy'aUowed 
such  new  assignment  shall  be  consistent  with  and  con-  *"  rwpect  of 
fined  by  the  particulars  delivered  in  the  action,  if  any,  cauMo/ae- 
sod  shall  state  that  the  plaintiff  proceeds  for  causes  of  ^^^ 
action  difierent  from  all  those  which  the  pleas  profess 

to  justify,  or  for  an  excess  over  and  above  what  all  the 
defences  set  up  in  such  pleas  justify,  or  both. 

A«  to  when  a  new  assignment  is  necessary,  see  Ballen  and 
Leake's  Precedents  of  Pleadings,  2nd  edit.,  66i^65S, 

A  new  assignment  is  in  the  nature  of  a  replication,  and  must 
W  deliTered  within  the  same  time  (see  s.  6$,  n.,  aaf«,  p.  56), 
The  pUintiff  must  give  notice  to  plead  to  it ;  and  the  time  f6t 
plesding  to  it  ia  eight  days,  as  in  the  case  of  a  declaration  (ss.  62, 
63,  tmte,  p.  65 ).  A  new  assignment  and  a  replication  may  ba 
pleaded  together  to  the  same  plea  without  leave. 

88.  No  pleaj'Nehich  has  already  been  pleaded  to  the  Pleat  not  to 
declaration,  shall  be  pleaded  to  such  new  assignment,  ^  "p***^- 
except  a  plea  in  denial,  unless  by  leave  of  the  court  or 

a  judge  ;  and  such  leave  shall  only  be  granted  upon 
aatiflfactory  proof  that  the  repetition  of  such  plea  is 
essential  to  a  trial  on  the  merits. 

This  enactment  somewhat  limits  the  general  rights  conferred 
by  ss.  81,  84  (anie,  pp.  80,  82). 

89.  The  form  of  a  demurrer,  except  in  the  cases  Ponnofde- 
lierein  specifically  provided  for,  shall  be  as  follows,  or  jSiid^rSTd*- 
to  the  like  effect : —  murrer. 

"  The  defendant,  by  his  attorney  [or  in  person,  ^c. 
or  plaintiff],  says,  that  the  declaration  [or  plea, 
^r.]  is  bad  in  substance  ;" 

and  in  the  margin  thereof  some  substantial  matter  of 
law  intended  to  be  argued  shall  be  stated  ;  and  if  any 
demurrer  shall  be  delivered  without  such  statement,  or 
with  a  frivolous  statement,  it  may  be  set  aside  by  the 
court  or  a  judge,  and  leave  may  be  given  to  sign  judg- 
ment as  for  want  of  a  plea ;  and  the  form  of  a  joinder 
in  demurrer  shall  be  as  follows,  or  to  the  like  effect :  — 

"  The  plaintiff  [or  defendant]  says  that  the  declara- 
tion [or  plea,  SfC.']  is  good  in  substance." 
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MargiMl 
note  in  de- 


May  ht 


Frivolous  de- 
murrers may 
be  set  aside. 


Joinder  in 
demurrer. 


Ai  there  are  no  cases  herein  speciflcally  provided  for,  the 
exception  of  these  cases  may  be  rejected  as  surplusage  in  this 
enactment ;  and  it  may  also  be  observed,  that  the  word  plea  does 
not  mean  a' plea  technically  so  called  (i.  e.,  the  answer  to  the 
declaration),  but  a  pleading  generally,  as  a  replication,  rejoinder, 
&c  {Cutis  V.  Surridge,  9  Q.  B.  1015). 

See  generally  sections  50,  51  {ante,  p.  52) ;  and  R.  G^  H.  T. 
1853,  rr.  14,  15,  16, 17,  pm/. 

A  demurrer  is  a  pleading  within  s.  54  {ante  p.  56,  and  must 
be  properly  entitled  and  dated  as  therein  directed;  and  be  de- 
livered between  the  parties. 

The  statement  in  the  margin  should  not  be  a  mere  repetition 
of  the  demurrer;  but  should  state  some  special  ground  {Rosm 
y.  Robeson,  S  Dowl.  779).  Several  special  grounds  may  be  stated 
{Whitmore  ▼.  NichoUs,  Z  Dowl.  521);  but  the  party  demurring 
is  not  restricted  upon  the  argument  to  the  grounds  so  suted ; 
the  object  of  this  statement  being  rather  to  give  colour  to  the 
demurrer. 

The  want  of  the  statement  in  the  margin  is  no  ground  for 
objecting  to  the  demurrer  being  argued :  it  only  affords  ground 
for  setting  it  aside  {Lacjf  v.  Umbers,  S  Dowl.  732).  Stating  what 
is  frivolous  is  stating  nothing  {Per  Parke,  B.,  Tucker  y.  BanuUy, 
16  M.  &  W.  54). 

A  defective  marginal  note  will  be  allowed  to  be  amended  on 
payment  of  costs  (Aom  ▼.  Robeson,  3  Dowl.  779),  and  the  case 
postponed  to  allow  points  for  argument  to  b«  stated  {Park$r  t. 
Riley,  3  M.  &  W.  230). 

The  application  to  the  court  to  set  aside  a  djeraurrer  as  frivo. 
lous  must  be  made  on  an  affidavit  referring  to  the  pleadings  and 
setting  them  out  {Daniell  v.  Lewis,  1  Dowl.  N.  S.  542).  The 
application  must  be  made. promptly,  as  advantage  cannot  be 
taken  after  a  joinder  in  demurrer,  and  notice  of  trial  of  issues  in 
ftict  {Norton  v.  Mackintosh,  7  Dowl.  529).  A  frivolous  demurrer 
is  not  an  irregularity,  waived  by  applying  for  further  time  to 


reply  to  it  (  Cuttt  v.  Surridge,  ubi  supra). 
The  party  demurring  should  give  a  n< 
to  enable  him,  if  a  joinder  is  not  delivered  within  four  days,  to 


books. 


The  party  demurring  should  give  a  notice  to  join  in  demurrer 


sign  judgment  (R.  G.,  H.  T.  1853,  r.  14,  post). 

The  party  whose  pleading  is  demurred  to  may  amend,  on  ob- 
taining leave  to  do  so  from  the  court,  or  a  judge  at  chambers. 
This  is  generally  only  allowed  on  payment  of  the  costs  of  the 
demurrer;  but  the  judge  at  chambers  may  give  nominal  costs, 
and  the  court  will  not  review  his  decision  {Tomlinson  v.  Bollard^ 
4  Q.  B.  642). 

As  to  the  time  for  the  other  party's  pleading  after  amendment, 
•ee  a.  90  {post,  p.  85). 

If  he  does  not  amend,  he  must  join  in  demurrer  in  four  days  ; 
but  he  may  obtain  further  time,  if  necessary.  The  joinder  should 
be  entitled  and  dated,  as  directed  by  s.  54  {ante,  p.  56). 

The  issue  or  demurrer  book  must  be  made  up  and  duly  deli- 
vered by  the  suitor,  his  attorney  or  agent,  as  the  case  may  be 
(R.  G.,  H.  T.  1853,  rr.  16,  17,  pott;  and  see  JeweU.y.  Parr,  16 
C.  B.  684). 


Selling  down       If  the  bookt  are  not  delivered  to  all  the  judgte,  the  cause  may 
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be  itnick  out  of  the  paper  (Abraham  v.  Cook,  8  Dowl.  215).  If 
one  party  make  default  and  the  other  deliyer  all  his  books,  the 
party  in  default  cannot  be  heard  until  he  has  paid  his  opponent's 
costs  of  such  additional  delivery,  and  is  subject  to  judj^ment 
{WiUon  ▼.  Searkti,  1  D.  &  L.  810;  and  see  Sandall  ▼.  Bennett, 

2  A.  &  £.  204 ;  SoMghunt  y.  Haynes,  H  W.  R.  291,  Q.  B.,  M.  T. 
1M5). 

To  obtain  the  costs  from  the  defaulting  party,  the  other  party 
should  deliver  the  books  the  day  after  the  default  {Fisher  v.  Snow, 

3  DowL  27> 

Demurrers  [as  well  as  special  cases  and  special  verdicts  and 
appeals  from  county  courts]  shall  be  set  down  for  argument  at 
the  request  of  either  party,  and  notice  thereof  shall  be  forthwith 
given  by  such  party  to  the  opposite  party  (R.  G.,  H.  T.  1853,  r. 
16,  potty.  The  notice  must  be  given  four  clear  days  before  the 
day  fixed  for  the  actual  argument  (r.  15  ;  and  see  Jewell  v.  Parr, 
16  C.  B.  684).  It  is  irregular  to  deliver  a  joinder  in  demurrer, 
and  at  the  same  time  a  notice  that  it  has  been  set  down  for 
argument  {Gibbons  v.  Mottram,  1  D.  &  L.,815). 

Upon  cross  demurrers  the  plaintiff  is,  in  the  Queen's  Bench 
and  Common  Pleas,  entitled  to  begin  ( Hothead  v.  Youngs  6  E.  &  B. 
312 ;  L.  J%  25,  Q.  B.  290 }   Wolverhampton  Waterworks  v.  Hawkes-         ^ 
firi,  L.  J.  28,  C.  P.  242  ;  Churchward  v.  The  Queen,  L.  R.  1,  Q.  B.        / 
175);  in  the  Exchequer,  however,  the  party  first  demurring  is  en-        /  » 
titled  to  begin  (  Hill  v.  Owdery,  1  H.  &  N.  360 ;  L.  J.  25,  Ex.  285  ;        '' 
Bedway  ▼.  Sweeting,  2  Weekly  Notes,  1867,  p.  185,  Ex.  T.  T). 

It  is  not  usual  to  allow  a  party  to  amend  after  judgment  on 
demurrer  has  been  given  against  him ;  but  before  judgment, 
diough  after  an  expression  of  the  opinion  of  the  court,  leave  is 
given  to  amend,  almost  as  of  course,  upon  payment  of  costs. 
But  see  Wilson  v.  Tucker  (2  Dowl.  88). 

See,  as  to  delivering  notice  of  executing  a  writ  of  inquiry  with 
a  demurrer  or  joinder  in  demurrer,  R.  G.,  H.  T.  1853,  r.  40,  post ; 
and  s.  97  (post,  p.  89). 

90.  Where  an  amendment  of  any  pleading  is  al-  Time  for 
lowed,  no  new  notice  to  plead  thereto  shall  be  neces-  Jjjjf  ISJ^ 
aarj  ;  but  the  opposite  party  shall  be  bound  to  plead  ment. 
to  the  amended  pleading  within  the  time  specified  in 
the  original  notice  to  plead,  or  within  two  days  after 
amendment,  whichever  shall  last  expire,  unless  other- 
wise ordered  by  the  court  or  a  judge  ;  and  in  case  the 
amended  pleading  has  been  pleaded  to  before  amend- 
ment, and  is  not  pleaded  to  de  novo  within  two  days 
after  amendment,  or  within  such  other  time  as  the 
eoart  or  a  judge  shall  allow,  the  pleadings  originally 
]deaded  thereto  shall  stand  and  be  considered  as  pleaded 
in  answer  to  such  amended  pleading. 

8ee  note  to  s.  84  {ante,  pp.  88  et  seq,) 

8ee  also  notes  to  s.  63  {jmte,  pp.  65  et  seq,),  at  to  the  time 
allofwed  for  pleading. 
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Formt  In 
schedule 
maybe 
adupted. 


Examples  of  Pleading. 

And  whereas  it  is  desirable  that  examples  shoald  be 
ffiven  of  the  statements  of  causes  of  action,  and  of 
forms  of  pleading  :  be  it  enacted  as  follows  : — 

91.  The  forms  contained  in  the  schedule  (B.)  to  this 
act  annexed  shall  be  sufficient,  and  those  and  the  like 
forms  may  be  used,  with  such  modifications  as  may  be 
necessary  to  meet  the  facts  of  the  case  ;  but  nothing 
herein  contained  shall  render  it  erroneous  or  irregular 
to  depart  from  the  letter  of  such  forms,  so  long  as  the 
substance  is  expressed  without  prolixity. 

See  Bf  to  the  constructioo  of  this  section,  Place  ▼.  Poitt  (8 
^xch.  705) ;  mikimon  v.  Shar land  {iO  Exch.  724 ;  11  Exch.  33) ; 
and  Fagg  v.  Nudd  (3  E.  &  B.  650).  See  also  Fenton  v.  EllU  (6 
Taunt  192) ;  Brown  v.  Gamier  (6  Taunt  389) ;  Victors  v.  Daifies 
(12  M.  &  W.  758) ;  Kelly  v.  Curiam  (4  A.  &  £.  622);  Berdoe  y. 
Spittle  (I  Exch.  175). 

Particulars  of  the  common  plea  of  fraud  and  covin  may  be 
ordered  {M*Creight  v.  Steoens^  1  H.  &  C.  454;  and  see  Marshall 
V.  Emperor  Life  Assurance  Company,  L.  R.,  1  Q.  B.  35)  |  and,  aU 
though  such  an  order  was  formerly  very  unusual  it  is  now  very 
frequently  made. 


Rule  to  com- 

Eute  abo- 
jihed. 


Judginent  by 
default  for 
liquidated 
demands 
filial. 


Judgment  by  Default. 

And  with  respect  to  judgment  by  default,  and  the 
mode  of  ascertaining  the  amount  to  be  recovered 
thereupon,  be  it  enacted  as  follows  : — 

92.  No  rule  to  compute  shall  be  necessary  or  used  : 
but  nothing  in  this  act  contained  shall  invalidate  any 
proceedings  already  taken  or  to  be  taken  by  reason  of 
any  rule  to  compute  made,  or  applied  for,  before  the 
commencement  of  this  act. 

93.  In  actions  where  the  plaintiff  seeks  to  recover  a 
debt  or  liquidated  demand  in  money,  judgment  by 
default  shall  be  final. 

Judgment  by  default  may  be  signed  on  non-appearance  of  the 
defendant,  when  the  writ  is  specially  endorsed  (s.  27»  ante,  p.  32); 
and  after  declaration,  for  want  of  a  plea,  when  the  writ  has  not 
been  so  endorsed  (s.  28,  ante,  p.  34).  The  term  judgment  6y 
drfauU  includes  judgment  by  nil  dicit^  as  after  appearance,  for 
want  of  a  plea,  rejoinder,  &c.  (ss.  53,  68,  ante,  pp.  55.  65). 

As  to  what  constitutes  a  "  debt  or  liquidated  demand  in 
money,"  see  s.  25  {ante,  p.  81),  and  s.  94  ( post,  p.  87):  these 
words  are  used  here  in  contradistinction  to  damages. 

This  section  does  not  apply  to  actions  of  debt  within  the  8  & 
9  Will.  8,  c.  11  (see  s.  96.  post,  p.  88). 

As  to  setting  aside  a  judgment  on  an  affidavit  of  merits,  see 
B.  27,  n.  (ante,  p.  33). 

In  other  cases  than  those  above  referred  to,  interlocutory  judg- 
ment only  may  be  signed ;  and  the  amount  for  which  final  judg- 
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Dent  is  to  be  sifrned  must,  in  such  other  cases,  be  ascertained 
onder  the  following  section. 

94.  In  actions  in  which  it  shall  appear  to  the  conrt  inquiry  of 
or  a  jadge  that  the  amount  of  damages  sought  to  be  Juy^di- 
recovered  by  the  plaintiff  is  substantially  a  matter  of  reciedtouk© 
calculation,  it  shall  not  be  necessary  to  issue  a  writ  of  the^mMteiT 
inquiry,  but  the  court  or  a  judge  mayMirect  that  the 
amount  for  which  final  judgment  is  to  be  signed  shall 
be  ascertained  by  one  of  the  masters  of  the  said  court ; 
and  the  attendance  of  witnesses  and  the  production  of 
documents  before  such  master  may  be  compelled  by 
ftobpoena,  in  the  same  manner  as  before  a  jury  upon  a 
writ  of  inquiry  ;  and  it  shall  be  lawful  for  such  master 
to  adjourn  the  inquiry  from  time  to  time,  as  occasion 
may  require ;  and  the  master  shall  endorse  upon  the 
rule  or  order  for  referring  the  amount  of  damages  to 
him  the  amount  found  by  him,  and  shall  deliver  the 
rule  or  order  with  such  indorsement  to  the  plaintiff; 
and  such  and  the  like  proceedings  may  thereupon  be 
had  as  to  taxation  of  costs,  signing  judgment,  and 
otherwise,  as  upon  the  finding  of  a  jury  upon  a  writ  of 
inquiry. 

It  was  formerly  the  practice  to  refer  to  the  Master  the  compu- 
tation of  the  amount  for  which  final  judgment  was  to  be  signed 
in  actions  on  bills  of  exchange,  promissory  notes  and  cheques  ; 
in  action*  on  awards,  in  actions  of  covenant  for  rent,  or  for  mort- 
age money,  or  for  the  arrears  of  an  annuity.  The  cases  are 
collected  in  Holdipp  ▼.  Oiway,  (2  Wms.  Saund.  107,  n.  2). 

In  these  actions,  and  in  actions  of  a  like  nature,  the  writ  ipay 
BOW,  when  the  defendant  is  within  the  jurisdiction,  be  specially 
ciKlorsed,  under  s,  2^  (ante,  p.  31);  upon  which  no  inquiry  is 
seeded. 

If  the  defendant  resides  out  of  the  jurisdiction,  there  must 
ihrays  be  an  inquiry  (ss.  18,  19,  onto,  pp.  16,  27). 

Under  the  old  practice,  a  reference  to  the  Master  was  not  or-   In  what  caset 
dered  where  the  action  was  for  an  uncertain  sum,  and  not  a  mere   ^f(^^f^^ 
Btttter  of  figures;  as  on  a  foreign  judgment  {Meuin  v.  Lord  ^' 

Jf«Ma9vr«e,  4  T.  R.  493);  on  a  bill  uf  exchnnge  for  foreign 
uoaey  {Maunull  v.  Massareene  4  T.  R.  87);  or  on  a  bottomry- 
bond  (Palin  V.  Nicholson,  Tidd,  (>89);  on  a  covenant  to  indem- 
nify, where  it  was  open  to  the  jury  to  inquire  into  questions  of 
collateral  satisfaction  of  the  plaintiff's  claims  ( Denison  v.  Mair, 
14  East,  622)  ;  in  an  action  on  a  judgment,  interest  being  claimed 
a«  damages,  when  the  jury  (before  tbe  1  &  2  Vict.  o.  1)0,  s.  17) 
were  left  to  consider  whether  any  and  what  damages  should  be 
given  {Nelton  ▼.  Sheridan^  8  T.  R.  895);  and  in  an  action  for 
rulvay  calls,  where  the  reference  to  the  Master  was  refused,  and 
ifae  case  left  to  the  jury  by  Williams,  J.,  on  tbe  ground  that  the 
nsttrr  was  too  involved  and  intricate  (Cheltenham  Railway  Com- 
r^  V.  Fry,  7  Dowl.  616). 

in  an  acdon  on  a  foreign  judgment,  or  on  a  foreign  bill  of 


will  he  made. 
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exchange,  the  damages  are  now  held  to  be  "  a ubttantially  a  matter 
of  calculation."  And  if  the  defendant  is  within  the  jurisdiction, 
the  writ  may  in  such  cases  be  specially  endorsed  under  s.  25 
(a»to»  p.  31).  In  an  action  on  a  covenant,  the  propriety  of  an 
inquiry  may  depend  on  the  nature  of  the  covenant.  The  damages 
in  an  action  for  railway  calls  would  seem  to  be  substantially  a 
matter  of  calculation ;  and  the  reason  assi^ed  in  the  report  of 
the  case  above  referred  to,  for  leaving  the  inquiry  to  a  jury  in- 
stead of  to  the  Master,  is  not  very  satisfactory. 

The  court  or  a  judge  may  direct  that  the  amount  for  which 
final  judgment  is  to  be  signed  should  he  ascertained  by  one  of 
the  Masters.  This  proceeding  is  in  lieu  (in  the  cases  above 
referred  to)  of  the  writ  of  inquiry,  which  was  issued  after  inter- 
locutory judgment  had  been  signed,  to  ascertain  the  amount  of 
damages  to  be  awarded  to  the  plaintiff.  This  judgment  must 
still  be  signed  in  cases  not  within  ss.  25,  93  {ante,  pp.  31,  86). 
A  writ  of  inquiry  was  granted  where  the  plaintiff  died  after  in- 
terlocutory judgment  {Berger  v.  Green,  1  M.  &  S.  229). 

Though  there  are  several  defendants,  and  several  interlocutory 
judgments,  there  must  be  but  one  reference  (/*!>/<{  v.  Pooley,  3 
M.  &  G.  756).  A  reference  to  the  Master  may  be  applied  for 
on  the  same  day  that  judgment  is  signed  {Ruuen  v.  Hay  ward,  6 
B.  &  A.  752). 

Though  the  "rule  to  compute'*  is  expressly  abolished  by  a.  92 
(ante,  p.  86),  proceedings  somewhat  similar  to  those  used  in  ob- 
taining that  rule  are  necessary  to  get  an  order  under  this  section. 
The  order  is  obtained  upon  summons,  supported  by  an  affidavit 
of  the  cause  of  action,  and  that  interlocutory  judgment  has  been 
signed. 

The  order,  and  notice  of  the  appointment  made  under  it  by  the 
Master,  must  be  served  and  proceeded  upon  in  the  usual  course. 

See  R.  G.,  H.  T.  1853,  r.  171,  post. 


Judgment 
for  money 
demands 
without  dis- 
tinction be- 
tween debt 
and  damages. 

Saving  as  to 
certain  pro- 
visions of 
8  ft  9  WUl.  S, 
c.  IJ. 


95.  In  all  actions  where  the  plaintiff  recovers  a  sum 
of  money,  the  amount  to  which  he  is  entitled  maj  be 
awarded  to  him  by  the  judgment  generally,  without 
any  distinction  being  therein  made  as  to  whether  such 
sum  is  recovered  by  way  of  a  debt  or  damages. 

96.  Nothing  in  this  act  contained  shall  in  any  way 
affect  the  provisions  of  a  certain  act  of  parliament 
passed  in  the  session  of  parliament  holden  in  the 
eighth  and  ninth  years  of  the  reign  of  his  majesty 
King  William  the  Third,  intituled  "  An  Act  for  the 
better  preventing  frivolous  and  vexatious  Suits,"  as  to 
the  assignment  or  suggestion  of  breaches,  or  as  to 
judgment  for  a  penalty  as  a  security  for  damages  in 
respect  of  further  breaches. 

Roberts  ▼.  Marielt  (2  Wms.  Saund.  187,  et  seq). 
So  it  was  held  that  money  could  not  be  paid  into  court  in  an 
action  on  a  bond  within  the  8  &  9  Will.  3,  c.  11,  which  see  ante^ 
p.  71,  n.  {Bishop  of  London  v.  McNiel,  9  Exch.  490).    As  to  com. 
mon  money  bonds,  see  C.  L.  P.  A.  1860,  s.  25,  post. 
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Notice  of  Trial,  Inquirt  and  Countermand. 

And  with  respect  to  Dotice  of  trial  and  inquiry,  and 
countermand  thereof,  be  it  enacted  as  follows : — 

97.  Ten  days*  notice  of  trial  or  inquiry  shall  be  Timaibr 
given,  and  shaU  be  sufficient  in  all  cases,  whether  at  ^d^qoky?' 
bar  or  nisi  prius,  in  town  or  country,  unless  otherwise 
<»^ered  by  the  court  or  a  judge. 

Notice  of  trial  must  be  given  in  every  case;  except  (I),  where 
a  cause  has  been  made  a  remanet  from  one  sitting  to  another,  in 
London  and  Middlesex  {Bam  v.  Greg,  6  B.  &  C.  125  ;  Claudet  ▼. 
Frinet,  L.  R.  2,  Q.  B.  406)  [it  is  necessary  where  a  cause  has  been 
made  a  remanet  at  the  assizes  {Gaim  v.  Bihon,  4  Bing.  414),  and 
see  Cowley  v.  Knowlet  (16  C.  B.,  N.  S.  107)] ;  (2),  where  a  cause 
has  been  put  off  by  an  order  of  Nisi  Prius  (S/tepherd  v.  Butler, 
1  D.  &  R.  15);  (3),  where  it  has  been  delayed  by  an  injunction* 
rule  of  Court  or  judge's  order  after  notice  of  trial  {Stockton  and 
DarUngtom  Railway  Company  v.  Fox,  6  Exch.  127  ;  Claudet  ▼. 
Prince,  ubi  supra,  overruling  Jacks  v.  Meyer,  8  T.  R.  245,  and 
Ellis  T.  Truster,  2  W.  Black.  798,  and  distinguishing  Cawley  ▼. 
Enowks,  uH  supra). 

Notice  of  trial  or  inquiry,  and  of  continuance  of  trial  or  in- 
^iry,  shall  be  given  in  town  (R.  6.,  H.  T.  1853,  r.  84.  post). 

See  as  to  notice  to  produce  record  upon  issue  nul  tiel  record, 
E.  G^  H.  T.  1853,  r.  38,  post. 

See  as  to  delivering  notice  of  executing  a  writ  of  inquiry  with 
a  denmrrer  or  joinder  in  demurrer,  R.G.,  H.  T.  1853,  r.  40  {post). 
Such  proceeding  would  seem  to  be  applicable  also  in  cases  where 
notice  of  trial  of  issues  in  fact  is  given  as  well ;  but,  although  a 
defendant  is  under  terms  to  take  short  notice  of  trial,  he  is  still 
entitled  to  full  notice  of  inquiry. 

Where  no  notice  of  trial  has  been  given,  a  defendant  is  not 
entitled  to  his  costs  of  preparing  for  trial  {Cooper  v.  Botes,  5  H. 
&  N.  188 ;  L.  J.  29,  Ex.  141 ;  Curtis  v.  Piatt,  L.  J.  33,  C.  P.  255); 
Dor  in  such  a  case  is  a  plaintiff  so  entitled  {Freeman  v.  Springkam, 
14  C.  B^  N.  S.  197 ;  L.  J.  32,  C.  P.  249). 

The  notice  is  now  to  be  in  all  cases  a  ten  days'  notice,  but 
taking  **  short  notice  of  trial"  may  be  made  a  condition  of  ob- 
taining  time  to  plead  or  leave  to  amend.  Sometimes  the  words 
••  if  necessary*'  are  introduced  into  the  order;  as  to  their  appli- 
cation, see  Flowers  v.  Welch  (9  Ex.  272*.  L.  J.  23,  Ex.  7).  Short 
■otice,  in  all  cases,  and  whether  of  trial  or  of  inquiry,  is  four  days 
(R-  G.,  H.  T.  1853,  r.  35,  post). 

^  The  notice  must  be  in  writing  (R.  G.,  H.  T.  1853,  r.  161,  post).  Form  of 
Ko  particular  form  of  words  is  necessary  to  constitute  a  good  uotke, 
lotice,  provided  it  clearly  informs  the  party  in  sufficient  time  when 
and  where  the  cause  is  to  be  tried  {Cory  v.  Hotson,  1  L.,  M.  &  P. 
23).  The  notice  is  usually  given  on  the  back  of  the  issue  ;  and,  if 
so,  need  not  be  entitled  in  the  court  or  cause ;  hut  if  on  separate 
paper,  it  must  be  so  entitled.  A  notice  of  trial  originally  dated 
the  2nd  of  April,  1856,  was  given  for  the  first  sittings  *'  in  next 
Easter  Term."  It  was  afterwards  altered  by  dating  it  as  of  the 
I8di  of  April,  and  making  it  a  notice  for  the  second  sittings  '*  in 
■ext  Easter  Term."    This  was  held  a  good  notice  for  Easter 
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Tenn,  1856  {Fenn  v.  Qretn,  6  E.  &  B.  656  ;  L.  J.  25,  Q.  B.  353  ; 
overruling  Bsnthall  ?.  ffut,  I  D.  &  L.  599). 

If  the  notice  if  endoned  on  ^e  issue,  and  a  separate  notice 
given  for  a  different  day,  the  notice  will  be  irregular  (£«rry  v, 
Reynolds^  4  Dowi.  234).  The  notice  should  be  withdrawn,  and 
fresh  notice  given  {Fell  ▼.  Tyne,  5  Dowl.  246). 

A  notice  of  continuance,  bad  as  such,  niay  be  a  good  notice  of 
trial,  if  given  in  sufficient  time  (Cory  v.  HoUon,  ubi  ntprQ}, 

It  must  be  served  on  the  attorney  in  the  cause,  or  on  the  de* 
fendant,  if  he  has  app/^ared  in  person ;  in  which  latter  case,  it 
must,  formerly,  have  been  served  personally  upon  him,  or  appear 
to  have  come  to  his  knowledge  {Fry  v.  Mann^  1  Dowl.  419 ;  but 
see  R.  G.,  H.  T.  1853,  r.  166.  po%t).  It  would  appear  that  the 
notice  may  not  be  left  at  the  address  given  in  the  appearance,  for 
pleadings  and  other  proceedings  requiring  perianal  service  are 
excepted  from  those  which  may  be  so  left  (see  a.  SO,  on/e,  p.  35, 
and  R.  G.,  H.  T.  165—167.  po$t). 

A  trial  will  not  be  irregular  if  the  attorney  who  has  received 
notice  dies  after  such  notice,  provided  the  plaintiff  does  not  know 
the  fact  (Aihley  v.  ^rotmi,  1  L.,  M.  &  P.  451). 

If  the  plaintiff  is  not  ready  to  proceed,  he  may,  in  town  cauaet, 
instead  of  countermanding,  continue  his  notice  of  trial  (see  R.  G., 
H.  T.  1853,  r.  36,  po«/).  Notice  of  continuance  must  be  given  four 
days,  or,  after  short  notice,  two  days  before  the  day  of  trial  or 
inquiry,  the  same  notice  as  in  the  case  of  a  countermand  {ForbtM 
T.  Crowt  1  M.  &  W.  465).  A  notice  of  continuance  may  be  given 
on  a  writ  of  inquiry  ( Wilton  v.  Netbittf  1  Dowl.  N.  S.  675),  and 
Dossibly  also  on  a  reference  to  the  Master,  under  s.  94  (antCt  p.  87 ). 
It  cannot  be  given  after  a  countermand  ( Smith  v.  Hqff",  Barnes,  301  )• 

As  to  the  defendant's  proceedings,  if  plaintiff  fiiils  to  try,  see 
s.  101  {pott,  p.  92). 

If  the  notice  of  trial  is  irregular  or  insufficient,  the  Terdict,  if 
the  plaintiff  goes  to  trial,  and  the  defendant  does  not  appear, 
may  be  set  aside  by  the  defendant  ( Williamt  v.  IFUliamt,  2  Dowl« 
350;  Benthall  v.  Wett,  ubi  tvpra).  But  an  irregularity  in,  or 
want  of  notice,  may  be  waived ;  as  by  appearing  at  the  trial 
{Doe  d.  Antrobut  v.  Jepton,  3  B.  &  Ad.  402);  or  by  the  defendant 
taking  proceedings  to  get  the  cause  struck  out  of  the  list  ( roaii^ 
V.  Fither,  2  Dowl.  N.  S.  637);  or  by  the  defendant  obtaining  a 
rule  for  a  special  jury  {Berretford  v.  Geddet,  L.  R.,  2  C.  P.  285 )« 

Where  no  proceedings  have  been  taken  for  one  year,  a  month's 
notice  is  necessary  (see  R.  G.,  H.  T.  1853,  r.  176,  pott,  and  a.  58, 
ante,  p.  59 ). 

See  R.  G.,  H.  T.  1853,  rr,  34—41,  174, 175,  pott. 

98.  A  countermand  of  notice  of  trial  shall  be  given 
four  days  before  the  time  mentioned  in  the  notice  of 
trial,  unless  short  notice  of  trial  has  been  given,  and 
then  two  days  before  the  time  mentioned  in  the  notice 
of  trial,  unless  otherwise  ordered  by  the  court  or  a 
judge,  or  by  consent. 

The  notice  of  countermand  must  be  in  writing. 
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"Countatnand  of  notice  of  trial  or  inquiry  may  be  g^ven  either 
ia  town  or  coantry*  unlets  otherwise  ordered  by  the  court  or  a 
judge"  (R.  G.,  U.  T.  1853,  r.  Z^.pott);  u  e.  it  may  be  given  either  to 
the  attorney  in  town,  or  agent  in  the  country  (although  the  agent's 
name  appears  on  the  record),  and  by  either  {Chettyn  ▼.  Ptarc^t  4 
Dowl.  tfi^S).  But  a  notice  to  a  defendant  in  the  country,  who 
appears  by  attorney  in  town,  is  insuflicient  {MargeUon  v.  AkM,  8 
Dowl  88S). 

A  r€wumt€i  cannot  in  general  be  the  subject  of  a  countermand 
( Ttmpmjf  ▼.  lUghy^  10  Exch.  476);  but  where  a  town  cause  was 
made  a  remanet  from  the  first  to  the  third  sittings  on  the  appli- 
cation of  the  defendant,  it  was  held  that  the  plaintiff  was  in  the 
lame  position  as  if  the  notice  of  trial  had  been  for  the  third 
sittings,  and,  consequently,  a  notice  of  countermand  given  mure 
than  four  days  before  the  third  sittings  was  good  {SuUy  v.  NobU, 
1  H.  &  C.  809 ;  L.  J.  32,  Ex.  145). 

At  to  the  defendant's  proceedings  if  the  plaintiff  fails  to  try 
the  cause,  see  s.  101  (po«l.  p.  92). 

Although  it  may  be  too  late  to  give  a  proper  notice  of  counter- 
mand,  a  notice  may  usefully  be  given  with  a  view  of  preventing 
the  defendant  from  incurring  thereafter  unnecessary  costs. 

See  s.  97  and  note  (oate,  p.  89) ;  and  R.  G.,  H.  T.  1853,  rr. 
34— 41,|M«<. 

99.  A  rule  for  eosts  of  the  daj  for  not  proceeding  ^tioftha 
to  trial  parsuant  to  notice,  or  not  countermanding  in      ^1 
sufficient  time,  may  be  drawn  up  on  affidavit,  witl^ut 
motion* 

It  is  a  side  bar  rule,  E.  G..  H.  T.  1853.  r.  39,  poiU  As  to  affi- 
davit, see  Fwotll  v.  James  {\2  M.  &  W.  100). 

^  Costs  of  the  day  "  are  the  same  as  those  which  are  paid  on 
a  withdrawal  of  the  record  ( Walker  v.  Lane,  8  Dowl.  504) ;  and 
if  the  cause  has  been  made  a  remanet  from  one  sittings  to  another, 
the  ** costs"  are  the  "costs  of  the  day"  of  the  second  sittings 
when  the  default  took  place  {$rett  y.  Aoae,  1  D.  &  L.  140). 

Payment  of  the  costs  may  be  enforced  by  execution  upon  the  Paffmentitf 
Master's  aUocatur,  under  1  &  2  Vict  c.  110,  s.  18  {Hodgson  v,  tf^cotu. 
Faterstm,  2  Dowl.  N.  S.  129). 

The  rule  is,  of  course ;  so  that  If  the  plaintiff  had  any  good   Excuse/or 
cieuse  for  not  having  gone  to  trial,  he  must  move  the  court  to  ^^^^  ^ 
discharge  the  rule.    A  proposal  to  refer,  made  after  the  commis- 
siori  day,  will  be  no  excuse  {Eaton  v.  Shuckburgh,  2  Dowl.  624). 

In  one  case  {Muflins  v. ,  5  Taunt.  88),  he  was  considered 

justified  in  withdrawing  the  record,  on  the  ground  that  the  jury 
«u  prejudiced.  In  another  case,  an  accident  to  a  material  wit- 
wsi  was  held  a  sufficient  excuse  for  not  trying  {Ogh  v  Moffatt^ 
Barnes,  133) ;  and  the  necessary  absence  of  a  material  witness 
bat  been  held  a  good  excuse  for  not  going  to  trial  {Eastern  Union 
Rnlwajf  Compa»if  v.  Symonds,  4  Exch.  502).  In  another  case, 
the  plaintiff  withdrew  the  record  on  account  of  the  absence  of  a 
witBen,  on  being  told  that  the  cause  might  be  re-entered  for  trial 
before  twelve  o'clock.  The  defendant  then  entered  a  ne  recipk'* 
oiv,  and  on  the  witness  appearing,  the  plaintiff  offered  to  try, 
bat  the  defendant  refused  to  consent.  The  court  refused  the 
defendant  the  costs  of  the  day  {Pope  v.  Fleming,  6  Rxch.  249) ; 
•ed  ^lutre  whether  a  rule  under  this  section  will  be  discharged ; 
and  fvtfre  whether  the  bankruptcy  or  ipsohcQcy  of  the  plaiqtiff 
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will  be  considered  an  excuse  for  not  tryingi  as  it  was  formerly 
a  reason  for  dischargring  a  rule  for  judgment  as  in  a  case  of  a 
nonsuit,  or  entering  a  8f4t  proeeisus. 

A  defendant  is  not  entitled  to  costs  of  the  day  when  the  cause 
was  struck  out  owing  to  the  absence  of  both  parties  ( Morgan  y. 
Femyhough,  11  Kx.  205;  L.  J.  26,  Ex.  52);  nor  where  the  jury 
have  not  been  sworn  (  Wame  v.  Hill,  7  C.  B.,  N.  S.  726 ;  L.  /. 
29,  C.  P.  201 ) ;  nor  where  the  defendant  has  not  applied  for  a 
nonsuit  (Leech  v.  Gibson,  10  W.  R.  354.  Ex.  H.  T.  1862;  Smith 
T.  Marshall,  L.  J.  33,  Q.  B.  332;  see  also  Greenaway  v.  Holmes, 
2  C.  L.  R.  745;  C.  P.,  E  T.  1854).  All  objections  to  the 
allowance  of  these  costs  should  be  taken  before  the  master  upon 
the  taxation,  and  not  reserved  tub  silentio  for  a  subsequent 
application  to  the  court  {Rainforth  v.  Hamer,  3  C.  L.  R.  298 ; 
as..  H.T.I  855;. 

Formerly  the  payment  of  the  costs  of  the  day  would  not  be 
made  a  condition  precedent  to  further  proceedings,  unless  in 
peculiar  circumstances ;  as  where  the  plaintiff  was  a  pauper,  and 
resident  out  of  the  jurisdiction  ( Cross  v.  Port  rf  London  Insurance 
Company,  6  D.  ft  L.  250;  L.  J.  18,  Q.  B.  2).  See  now  R.  G.» 
H.T.  1853,  r.  122,  pof/. 

Judgment  for  not  proceeding  to  Trial. 

And  with  respect  to  judgment  for  default  in  not 
proceeding  to  trial,  be  it  enacted  as  follows : — 
statute  14  100.  The  act  passed  in  the  fourteenth  year  of  the 

M^ojidV^'  reign  of  his  Majesty  King  Greorge  the  Second,  in- 
mentincste  tituled  "An  Act  to  prevent  inconveniences  arising 
willed.'**     from  Delays  of  Causes  after  Issue  joined,"  so  far  as 
the  same  relates  to  judgment  as  in  the  case  of  a  non- 
suit, shall  be  and  the  same  is  hereby  repealed,  except 
as  to  proceedings  taken   or  commenced    thereupon 
before  the  commencement  of  this  act. 
Proceeding         101*.  Where  any  issue  is  or  shall  be  joined  in  any 
tiff^neg^ecu'   causc,  and  the  plaintiff  has  neglected  or  shall  neglect 
to  bring  on     to  bring  such  issue  on  to  be  tried,  that  is  to  say,  in 
be^tried"  *    town  causes  where  issue  has  been  or  shall  be  joined 
in,  or  in  the  vacation  before,  any  term,  for  instance, 
Hilary  Term,  and  the  plaintiff  has  neglected  or  shall 
neglect  to  bring  the  issue  on  to  be  tried  during  or 
before  the  following  term  and  vacation,  for  instance, 
Easter  Term  and  Vacation,   and  in  country  causes 
where  issue  has  been  or  shall  be  joined  in,  or  in  the 
vacation  before,   Hilary  or  Trinity  Term,   and  the 
plaintiff  has  neglected  or  shall  neglect  to  bring  the 
issue  on  to  be  tried  at  or  before  the  second  assizes 
following  such  term,  or  if  issue  has  been  or  shall  be 

*  This  section  would  eeem  not  to  be  ftppllcftble  in  ejectment,  where  then 
it,  strictly  speaking,  no  issue  joined,  and  for  which  special  provision  is  made 
bT  s.  202,  post :  and  see  Scope  ▼.  Paddison  («  H.  ft  N.  641 ;  L.  J.  SO,  Ex.  S44), 
cited  la  note  to  section  177,  post. 
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joined  in,  or  in  the  vacation  before,  Easter  or  Michael* 
mas  Term,  then,  if  the  plaintiff  has  neglected  or  shall 
select  to  bring  the  issue  on  to  be  tried  at  or  before 
the  first  assizes  after  such  term,  whether  the  plaintiff 
shall  in  the  meantime  have  given  notice  of  trial  or  not, 
the  defendant  may  give  twenty  days'  notice  to  the 
plaintiff  to  bring  the  issae  on  to  be  tried  at  the  sittings 
or  assizes,  as  the  case  may  be,  next  after  the  expiration 
of  the  notice ;  and  if  the  plaintiff  afterwards  neglects 
to  give  notice  of  trial  for  such  sittings  or  assizes,  or  to 
proceed  to  trial  in  pursuance  of  the  said  notice  given 
by  the  defendant,  the  defendant  may  suggest  on  the 
record  that  the  plaintiff  has  failed  to  proceed  to  trial, 
although  duly  required  so  to  do^  (which  suggestion 
shall  not  be  traversable,  but  only  be  subject  to  be  set 
aside  if  untrue,)  and  may  sign  judgment  for  his  costs ; 
provided  that  the  court  or  a  judge  shall  have  power 
to  extend  the  time  for  proceeding  to  trial,  with  or 
without  terms. 

It  maj  be  difficult  to  apply  this  section,  when  the  venue  has 
been  changed  after  issue  joined. 

If  the  plaintiff  fails  to  bring  on  the  cause  for  trial,  the  de- 
fendant may,  under  this  section,  after  giving  the  notice  therein 
provided  for,  suggest  the  plaintiffs  neglect  to  try,  and  sign  judg- 
ment for  his  costs.  He  may,  however,  if  he  prefer  it,  talce  down 
die  cause  for  trial  by  proviso  (a.  116,  post,  p.  100). 

The  plaintiff  mav  apply  for  an  extension  of  the  time  after 
Docioe,  but  before  the  suggestion  is  entered  by  the  defendant ; 
and  this  is  the  better  course  {Farthing  v.  CastUt,  L.  J.  22,  Q.  B. 
167,  Bail  Court).  The  application  must  be  made  within  the 
twenty  days  {per  Martin,  B.,  in  Horner  v.  Spencer,  1  F.  &  F.  412).  V  f  <  ■ 
The  twenty  days  may  include  the  ten  days  which  the  plaintiff 
would  require  for  his  notice  of  trial  {Judkins  v.  Jtherton,  8  E.  &  B. 
fS7;  L.  J.  23,  Q.  B.  335).  ' 

Issue  must  be  joined,  but  need  not  be  delivered  {Heath  v.  When  to  give 
BoxaU,  7  Dowl  16).    Issue  must  be  joined  as  to  all  the  defend-  notUt, 
ants  who  plead,  if  there  be  several  {Jackeon  v.  Utting,  2  Dowl. 
N.  S.  543) ;  at  least,  as  to  those  who  are  alive ;  for  if  one  or 
Bore  of  several  defendants  die,  their  deaths  must  be  suggested  > 
{Fhkus  V.  Siureh,  5  C.  B.  474). 

The  time  from  which  the  plaintiff's  delay  will  commence  run-   when  the 
nmg  will  not  begin  till  the  last  issue  is  joined,  if  there  are  several  plain^mud 
(CrowtJker  v.  Duke,  7  Scott,  409).    If  there  are  issues  in  law,  the  P^^><^' 
plaintiff  is  not  bound  to  go  to  trial  until  these  issues  are  deter- 
mined {Critp  V.  Atlwell,  1  L.  M.  &  P.  454),  unless  otherwise 
ordered  unders.80(aRte,p.79)«  If  the  plaintiffs  proceedings  have 
been  stayed  by  an  injunction,  be  is  bound  to  go  on  as  soon  as  the 
bjonction  is  dissolved  {Dobton  ▼.  Broeklebank,  7  Ex.  316;  L.  J. 
21 ,  Ex.  96).     This  section  applies  where  plaintiff  has  proceedings 
pending  at  law  and  in  equi^,  and  elects  to  proceed  in  equity 
{Mortimore  y.  Scares,  1  E.  &  £.  399 ;  L.  J.  28.  Q.  B.  133). 

It  would  teem  that  in  a  town  cause  the  defendant  may  give  the 
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twenty  dayB*  notice  uivdcr  thif  lection  hnmcfdifttdy  th«  tactticm 
sittings  are  over,  and  need  not  wait  till  the  first  day  of  the  follow- 
ing term. 

If  a  plaintiff  had  once  taken  the  cause  dowti  to  trial,  althodgh 
a  new  trial  was  afterwards  granted,  and  freslh  notice  gi^en,  por- 
suani  to  which  the  plaintifi"  did  not  proceed,  a  rule  for  judgment 
as  in  case  of  a  ^lonsuit  would  not,  under  the  old  practice,  have 
been  granted  ( Hawley  v.  Shirleff,  5  Dowl.  393).  The  defendant 
might  try  by  proviso.  So  where  the  plaintiff  was  nonsuited,  and 
the  nonsuit  afterwards  set  aside,  a  rule  was  refused  {JtkUy  t. 
Flawman^  2  Dowl.  697).  So  where,  in  country  causes,  the  cause 
had  been  made  a  remanet  {Brown  v.  Rudd,  1  Dowl.  371):  and 
where  the  plaintiff  had  given  fresh  notice  of  trial  {Gilbert  v. 
Kirkland,  2  Dowl.  158),  a  rule  was  refused.  It  was  different  in 
town  causes;  for  there  the  record  was  not  re-entered,  nor  was 
fresh  notice  of  trial  given ;  but  the  cause  came  on  as  if  the  sit- 
tings had  been  continued  withoiK  interruption  {Ltnoess.  Bolt,  H 
M.  &  W.  362).  The  proceeding  to  be  adopted  by  the  defendant 
under  this  section  would  seem  to  be  available  to  him,  as  was  that 
for  judgment  as  in  the  case  of  a  nonsuit,  only  on  the  first  failure 
of  the  plaintiff  to  try  the  cause. 

The  suggestion  to  be  entered  by  the  defendant  under  this  sec- 
tion cannot  be  entered  while  the  record  is  imperfect,  as  if  a  plain- 
tiff has  died  since  default  made  in  going  to  trial.  In  such  case 
a  suggestion  of  the  death  must  be  first  entered  {Larkin  v.  Buckle, 
1  L.  M.  &  P.  740).  So  if  any  of  several  defendants  have  died 
since  the  writ  issued,  the  record  must  show  the  issue  had  been 
completely  joined  at  the  time  of  the  plaintiff's  default  {Pinkta  v. 
Sturch,  6  C.  B.  474). 

Where  a  plaintiff  has  proceeded  at  law  and  in  equity,  and  has 
elected  to  proceed  in  equity  after  issqe  joined  in  the  action,  the 
defendant  may,  under  this  section,  give  notice  to  the  plaintiff  to 
bring  the  issue  on  to  be  tried ;  and  if  the  plaintiff  neglects  to  do 
so,  the  defendant  may  enter  a  suggestion  on  the  record  and  sign 
judgment  for  his  costs  (  Moriimore  v.  Soares,  1  E.  &  E.  399). 

Where  the  defendant  had  applied  at  chambers  to  put  off  the 
trial,  and  the  hearing  had  been  postponed,  so  that  the  commission 
day  was  close  at  hand,  it  was  considered  that  the  plaintiff  was 
justified  in  countermanding;  and  that  there  was  no  neglect  on 
his  part  {Rendell  v.  Baileyt  2  Dowl.  113).  So  if  the  plaintiff 
countermands  his  notice  of  trial,  or  do^  not  proceed  to  trial,  at 
defendant's  request,  there  is  no  neglect  on  his  part  ( /eitArtnt  v. 
Charity,  2  Dowl.  197 :  Doe  d.  Steppins  v.  Lord,  2  Dowl.  419). 
So  there  is  no  neglect  of  the  plaintiff  if  the  defendant  in  any  way 
consents  to  the  delay  {Grey  v.  Hutching$,  3  Dowl.  414),  as  by 
negotiating  for  a  settlement  {Alford  v.  Fellows^  9  Dowl.  326). 

As  to  the  mode  of  proceeding  if  the  plaintiff  becomes  bankrupt 
or  insolvent,  see  s.  142,  pott. 

See  Truecott  v.  Latour  (9  Exch.  420). 

See  R.  G.,  H.  T.  1853,  r.  124,  poet. 

See  R.  G.,  H.  T.  1863,  r.  58,  pott. 
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Nisi  Prius  ^eoord. 

And  With  respect  to  lite  niAi  prius  record,  be  it 
enacted  as  follows : — 

102.  The  record  of  nisi  prius  shall  not  be  sealed  or  nw  PHnt 
passed,  but  may  be  delivered  to  the  proper  officer  of  b«^i«ior 
the  court  in  which  the  cause  is  to  be  tried,  to  be  by  p*««*- 
him  entered  as  at  present,  and  remain  until  disposed  of. 

See  as  to  annexing  to  record  the  particulars  of  demand  and 
set-off;  R.  G.,  U.  T.  1853,  r.  19;  and  as  to  entering  causes  in 
London  and  Middlesex,  r.  4S,  patL 

103.  Records  of  the  superior  courts  of  common  law  Wais  in 
shall  be  brought  to  trial  and  entered  and  disposed  of  ^^ollli^ 
in  the  counties  palatine  in  the  same  manner  as  in  other 
ooanties. 

No  wnitimms  to  the  Chancellor  of  the  Counties  Palatine  will 
henceforth  be  requisite. 

Jury  and  Jurt  Pbocess* 

Aii4  with  respect  to  juries  and  jury  process^  be  H 
enacted  as  follows : — 

104.  The  several  writs  of  venire  facias  jutatorei^  Jary  proceM 
tod  ilistringas  juratores^  or  habeas  corpora  jura-  •*^"****^- 
iorumj  and  the  entry  juratur  ponitur  in  respectu, 

ihall  no  longer  be  necessary  or  used. 

105.  The  precept  issued  by  the  judges  of  assize  to  Precept  bj 
the  sheriff  to  summon  jurors  for  the  assizes  shall  direct  ijjje'to' 
that  the  jurors  be  summoned  for  the  trial  of  all  issues,  common 
whether  civil  or  criminal,  which  may  come  on  for  trial  iwlui  weu 
at  the  assizes ;  and  the  jurors  shall  thereupon  be  sum-  !^^"^ 
mooed  in  like  manner  as  at  present. 

This  section  perhaps  does  not  provide  for  summoning  juries  in 
cases  where  the  sheriff  is  a  party.  The  wnire  was  formerly  in 
SDcfa  a  ease  directed  to  th#^  coroner*  which  was  permitted  by  the 
use  of  the  words  iheriff  or  other  minister  in  the  Jury  Act  ( 6  Geo.  4, 
fr  SO);  but  any  such  difficulty  is  removed  by  the  C.  L.  P.  A. 
lBi%  s.  S9,  poH. 

106.  A  printed  panel  of  the  jurors  summoned  shall,  a  printed 
seven  days  before  the  commission  day,  be  made  by  the  JJe^red'Jnd 
eheriff,  and  kept  in  the  office  for  inspection ;  and  a  fff ;|^,^o 
printed  copy  of  such  panel  shall  be  delivered  by  the 
sheriff  to  any  party  requiring  the  same,  on  payment  of 
we  shilling ;  and  such  copy  shall  be  annexed  to  the 
Bisi  prius  record. 

See  a.  G.,  H.  T.  1S53,  r.  47,  pott. 
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SheriAof 
London  and 
UiddlMex 
to  •ummoB 
common 
jurors  tnd 
prepare* 
panel  to  be 
annexed  to 
the  record. 


Special 
jurors,  not 
exceeding 
forty-eight 
in  number, 
to  be  sum- 
moned to  try 
all  special 
jury  cases  at 


107.  The  sherifiB  of  London  and  Middlesex  respec- 
tively shall,  pursuant  to  a  precept  under  the  hand  of  a 
judge  of  any  of  the  said  superior  courts,  and  without 
any  other  authority,  summon  a  sufficient  number  of 
common  jurors  for  the  trial  of  all  issues  in  the  superior 
courts  of  common  law,  in  like  manner  as  before  this 
act ;  and  seven  days  before  the  first  day  of  each  sit- 
tings a  printed  panel  of  the  jurors  so  summoned  for 
the  trial  of  causes  at  such  sittings  shall  be  made  by- 
such  sherifis,  and  kept  in  their  offices  for  public  in- 
spection ;  and  a  printed  copy  of  such  panel  shall  be 
delivered  by  the  said  sherifis  to  any  party  requiring 
the  same  on  payment  of  one  shilling ;  and  such  copy- 
shall  be  annexed  to  the  nisi  prius  record ;  the  said 
precept  shall  and  may  be  in  like  form  as  the  precept 
issued  by  the  judges  of  assize,  and  one  thereof  shall 
suffice  for  each  term  and  for  all  the  superior  courts ; 
and  it  shall  be  the  duty  of  the  sheriffs  respectively  to 
apply  for  and  procure  such  precept  to  be  issued  in 
sufficient  time  before  each  term  to  enable  them  to 
summon  the  jurors  in  manner  aforesaid ;  and  it  shall 
be  lawful  for  the  several  courts,  or  any  judge  thereof, 
at  any  time  to  issue  such  precept  or  precepts  to  sum- 
mon jurors  for  disposing  of  the  business  pending  in 
such  courts,  and  to  direct  the  time  and  place  for  which 
such  jurors  shall  be  summoned,  and  all  such  other 
matters  as  to  such  judge  shall  seem  requisite. 

108.  The  precept  issued  by  the  judges  of  assize  as 
aforesaid  shall  direct  the  sheriff  to  summon  a  sufficient 
number  of  special  jurymen,  to  be  mentioned  therein^ 
not  exceeding  forty-eight  in  all,  to  try  the  special  jury 
causes  at  the  assizes ;  and  the  persons  summoned  in 
pursuance  of  such  precept  shall  be  the  jury  for  trying 
the  special  jury  causes  at  the  assizes,  subject  to  such 
right  of  challenge  as  the  parties  are  now  by  law  entitled 
to ;  and  a  printed  panel  of  the  special  jurors  so  sum- 
moned shall  be  made,  kept,  delivered  and  annexed  to 
the  nisi  prius  record,  in  like  time  and  manner  and 
upon  the  same  terms  as  hereinbefore  provided  with 
reference  to  the  panel  of  common  jurors ;  and  upon 
the  trial  the  special  jury  shall  be  balloted  for,  and 
called  in  the  order  in  which  they  shall  be  drawn  from 
the  box,  in  the  same  manner  as  common  jurors ;  pro- 
vided that  the  court  or  a  judge,  in  such  case  as  they 
or  he  may  think  fit,  may  order  that  a  special  jury  be 
struck  according  to  the  present  practice,  and  such 
order  shall  be  a  sufficient  warrant  for  striking  such 
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special  jnrj,  and  making  a  panel  thereof  for  the  trial 
of  the  particular  cause. 

There  is  no  right  of  peremptory  challenge  of  special  joron 
ninmoned  under  this  section  (Crttd  v.  FUher,  9  Exch.  472). 

Tbe  sheriff  is  not  entitled  to  fees  directed  by  the  judges  under 
die7  WilL  4  &  1  Vict,  c  55  {Btnmttt  ▼.  Tkompumt  6  £.  &  B.  682). 

• 

109.  In  any  cooniy,  except  London  and  Middlesex,  Mode  of  ob- 
the  plaintiff  in  any  action,  except  replevin,  shall  be  iJI^Sf jnry 
entitled  to  have  the  cause  tried  by  a  special  jury,  upon  *n  country 
giving  notice  in  writing  to  the  defendant,  at  such  time  "*"'^ 
as  would  be  necessary  for  a  notice  of  trial,  of  his  in- 
tention that  the  cause  shall  be  so  tried ;  and  the  de- 
fendant or  plaintiff  in  replevin  shall  be  so  entitled,  on 
giving  the  like  notice  within  the  time  now  limited  for 
obtaining  a  rule  for  a  special  jury :  Provided  that  the 
coort  or  a  judge  may  at  any  time  order  that  a  cause 
ehali  be  tried  by  a  special  jury,  upon  such  terms  as 
they  or  he  shall  think  fit. 

Out  of  London  and  Middlesex,  thefefore,  a  plaintiff  in  any  NotUt  to 
sctioo,  except  replevin,  must  ordinarily  give  a  ten  days*  notice,  P"'^^ 
onless  the  defendant  is  under  terms  to  take  short  notice  of  trial, 
when  a  similarly  short  notice  of  trial  by  special  jury  may  be  given. 
A  defendant  roust  ordinarily  give  his  notice  more  than  six  days 
Wfore  tbe  commission  day,  but  not  until  after  issue  joined  (R.  G., 
H.  T.  1858,  r.  44,  pott;  Draper  ▼.  Nortpoodj  5  Jut,,  N.  S.  1083; 
C  P.,  £.  T.  1859;  and  Drtuer  v.  Norman,  6  C.  B.,  N.  S.  427). 

In  order  to  insure  a  special  jury  being  summoned,  notice  must  jTotiet  to 
be  given  to  the  sheriff  six  days  before  the  commission  day  that  sheriff, 
the  cause  is  to  be  tried  by  a  special  jury,  otherwise  the  cause  may 
be  tried  by  a  common  jury,  unless  the  court  or  a  judge  otherwise 
orders  (s.  112,  pot^p.  99). 

Tbe  party  who  gives  a  not^e  to  try  the  cause  by  a  special  jury  Cen{fieate 
has  to  pay  all  the  expenses  of  it ;  and  these  expenses  are  not  for  cotti  of 
allowed  as  costs  between  the  parties,  unless  the  judge  certiSes  on  facial  Jurf, 
tbe  back  of  the  record  that  the  cause  was  a  proper  one  to  be  tried 
by  a  special  jury  (6  Geo.  4,  c  50,  s.  84).    The  judge  must 
certify  immeduitely  after  a  verdict,  t. «.,  within  a  reasonable  time 
sfter  it  is  pronounced  {Ckriitie  v.  Richardson,  2  Dowl.  N.  S.  603). 
Where  the  judo's  signature  to  a  certificate,  which  he  in  court 
nmmated  bis  intention  of  giving,  was  not  procured  for  some 
weeks  after  the  trial,  it  was  held  that  he  had  not  certified  in  time 
{Grace  v.  Church,  3  G.  &  D.  591 ;  see  also  Leech  v.  Lamb,  11  Exch. 
417;  also  Serrell  v.  Derbyshire  Railway  Company,  10  C.  B.  910*, 
asd  per  Cresswell,  J.,  Skipper  v.  Bodkin,  L.  J.  29,  P.  M.  &  A.  133 ; 
better  8  W.  R.  589). 

Tbe  costs  of  a  special  junTi  if  the  judge  certifies,  necessarily 
depend  upon  the  disposal  of  the  general  costs  of  the  cause;  see 
Meters  v.  Howells  (8  Exch.  244;  S.  C.  sub  nom.  Walter  v.  Howell, 
L  J.  22,  Ex.  96),  where  the  doubt  of  Coleridge,  J.  in  Dewar  ▼• 
Smakey{\\  A.  &  £.  918)  is  disposed  of. 

In  a  ease  where  the  question  between  the  parties  was  solely 
one  of  law,  and  the  facts  were  not  in  dispute,  Abbott,  C.  J.,  re- 
vised to  certify  (^Wemys  y.  Greenwood,  2  C.  &  P.  488).    In  an 

D,  F 


:J- 


98  THE  COMMON  LAW  PSOCEDUBE  ACT,  1852. 

action  for  a  libel  in  a  newspaper,  where  special  pleas  were  pleaded. 
Tindal,  C.  J.,  certified,  stating  that  he  would  not  have  done  so  if 
there  bad  not  been  such  plea  {Roberts  ▼.  Broum,  6  C.  &  P.  767). 
Id  an  action  for  penalties,  Abbott,  C.  J.,  refused  to  certify 
becausci  as  the  case  had  not  been  gone  into,  he  could  not  certify 
on  a  mere  view  oflhe  record  (Orwte  ▼.  Croek/ord,  1  C.  &  P.  6Z7); 
ied  quare,  the  general  application  of  this  principle. 

Upon  %oriu  See  R.  G.,  H.  T.  1863,  r.  46,  post. 

qfinquirff, 

spwui^irisi       110.  In  LoDdoD  and  Middlesex  special  jurors  shall 

and  Middto-    be  nominated  and  reduced  by  and  before  the  under- 

Mx,  how        sheriff  and  secondary  respectively,  in  like  manner  as 

1  ,      ^  "^by  the  master  before  this  act,  upon  the  application 

^^  -'  3  W  /( ^  •     y  jot  either  party  entitled  to  a  special  jury,  and  his  ob- 

*  I  '  f ,      /.   taining  a  rule  for  such  purpose;  and  the  names  of  the 

• '  *  •         *   '^/^     X  iurors  so  struck  shall  be  placed  upon  a  panel,  which 

.      ■    f      Vs,  /^  M  g^^n  ^  delivered  and  annexed  to  the  nisi  prius  re- 

'/  r  /  •  '.     cord,  in  like  manner  and  upon  the  same  terms  as  here- 

^    ■        inbefore  provided  with  reference  to  the  panel  of  com- 

j      ^'  ''mon  jurors;  and  upon  the  trial  the  special  jury  shall 

*  be  baJlotted  for,  and  called  in  the  order  in  which  they 

shall  be  drawn  fVom  the  box,  in  the  same  manner  as 

common  jurors. 

As  to  the  practice*  see  R.  G.,  H.  T.  1868,  rr.  44,  46,  46,  and 
note  thereto,  pott,  and  to  the  preceding  and  following  sections. 

The  rule  referred  to  is  granted  upon  a  <*  hand "  motion  of 
counsel. 

If  the  defendant  obtains  a  rule  for  a  special  jury  he  waives  all 
irregularity  in  the  notice  of  trial,  even  though  the  issue  be 
paruy  incomplete  {Berrtrfori  v.  Oeddet,  L.  R.  2  C.  P.  286). 

Remedy  for  HI.  Where  the  defendant  in  any  case,  or  plaintiff 
ticeof  ii^  in  replevin,  gives,  notice  of  his  intention  to  try  the 
by^peciai  cause  by  a  special  jury,  and  tfie  venue  is  in  London  or 
Middlesex,  the  court  or  a  judge,  if  satisfied  that  such 
notice  is  given  for  the  purpose  of  delay,  may  order 
that  the  cause  be  tried  by  a  common  jury,  or  make 
such  other  order  as  to  the  trial  of  the  cause  as  such 
court  or  judge  shall  think  fit. 

The  court  or  a  judge  may  either  order  the  cause  to  be  tried  In 
its  order  (when,  if  no  special  jury  is  in  attendance,  it  will  be  tried 
by  a  common  jury),  or  directly  order  the  cause  to  be  tried  by  a 
common  jury,  which  will  probably  only  be  done  on  affidavits  of 
facts  justifying  such  an  order,  as  **  the  general  right  of  the  subject 
to  try  a  case  by  special  jury  can  only  be  touched  by  affidavit" 
(Per  Pollock,  C.  B.,  i;ttiiii  v.  Cox,  16  M.  &  W.  489).  But  a  spe- 
cial  jui'v  rule  does  not  deprive  the  party  of  his  right  to  try  by  a 
common  jury  until  a  special  jury  has  been  struck.  Where  a 
cause  had  been  set  down  for  trial,  and  the  defendant  obtained  a 
special  jury  rule,  on  which  the  jury  was  nominated,  and  on  the 
same  day  the  niaintifi*  obtained  a  judge's  order  that  the  cause 
should  be  triea  in  its  order,  unless  a  special  jury  were  first 


jury. 
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Krack ;  and  no  ^f>ecial  jury  being  ijruck,  the  plaintiff  tried  by  a 
ooouooo  jury,  it  was  held  that  the  cauae  waa  properly  tned 
(AuMM  ▼.  Smith,  1  L.  M.  &  P.  151).  It  would  seem,  there- 
fore, that  the  proper  way  to  proceed  in  such  a  case,  is  to  obtain 
10  order  that  the  cause  be  tried  in  its  order,  unless  the  special 
jury  is  previously  struck.  The  Court  of  Common  Pleas  refused 
1  rale  atM  to  diecharge  a  rule  for  a  special  jury,  where  the  jury 
bad  been  nominated  although  not  reduced  {White  t.  EatUm 
Umom  Railway  Cmnpany,  11  C  B.  675). 

When  a  cause  was  set  down  for  trial  at  the  first  sittings  in  terra, 
and  the  defendant  obuined  a  special  jury  rule,  on  an  aflSdavit 
Hating  the  pleadings,  and  showing  that  no  notice  had  been  girea 
to  the  onder-sberi^  and  averring  the  deponent's  belief  that  the 
rale  had  been  obtained  for  delay,  the  court  granted  a  rule  jmI» 
calling  on  defendant  to  show  cause  on  the  third  day  of  the  ait- 
tings  why  the  special  jury  rule  should  not  be  set  aside  on  that 
day,  unless  the  jury  were  previously  nominated  {Devanoge  v. 
Berikwiek,  2  L.  M.  &  P.  277). 

112.  Where  notice  has  been  given*  to  try  by  special  Notice  to 
JDiy,  either  party  may,  six  days  before  the  first  day  JriS[^*' 
of  the  sittings  in  London  or  Middlesex,  or  adjourn-  tpecu  jury, 
ment  day  in  London,  or  commission  day  of  the  assizes, 

give  notice  to  the  sheriff  that  such  cause  is  to  be  tried 
by  a  special  jury;  and  in  case  no  such  notice  be  given 
DO  special  jury  need  be  summoned  or  attend,  and  the 
eaase  may  be  tried  by  a  common  jury,  unksa  other- 
wise ordered  by  the  court  or  a  judge. 

In  country  causes,  the  plaintiff,  after  giving  the  defendant  ten 
days'  notice,  must  ^ve  the  sheriff  six  £iys'  notice  of  his  inten* 
tioo  to  try  by  special  jury.  In  town  causes,  the  plaintiff  must 
not  only  strike  the  jury  under  s.  110  (ante,  p.  98),  according  to 
the  present  practice,  but  must,  in  addition,  give  six  days*  notice 
to  tne  sheriff,  otherwise  his  cause  may  be  tried  by  a  common 
jury.    (See  R.  G.,  H.  T.  1853,  r.  47,  potL) 

So  the  defendant  must,  both  in  town  and  country  causes,  if 
the  fpecial  jury  has  been  obtained  by  him,  give  the  sheriff  the 
proper  notice ;  if  he  fail  to  do  so,  the  cause  may  in  the  absence 
•f  a  special  jury  be  tried  by  a  common  jury  under  the  next 
section  (Cbw/ey  v.  Knowles,  10  C.  B.,  N.  S.  107).  The  defend- 
ant's notice  to  the  plaintiff  must  be  more  than  six  daya  (s.  109,  n« 
Mlc,  p.  97),  the  notice  to  the  sheriff,  six  daya. 

No  special  jury  need  be  summoned,  unless  notice  is  given  (see 

113.  In  all  cases  where  notice  is  not  given  to  the  if»pedai 
^riff  that  the  cause  is  to  be  tried  by  a  special  jury,  i^l^oned, 
and  by  reason  thereof  a  specif  jury  is  not  summoned  2iSdV**a* 
or  does  not  attend,  the  cause  may  be  tried  by  a  com-  common 
Bon  jury,  to  be  taken  from  the  panel  of  common  ^**^* 

*  Pmtebl7  DotSoe  to  the  •horlffmay  be  given  ander  this  Mctkm,  sUhongh 
aMiec  to  the  opposite  party,  nader  t.  109  (ante,  p.  97),  may  not  have  been 
ft«en,lD  eoQseqaence  ox  the  defendant  having  been  put  under  terms  to  take 

-"—-  "  »of  trtaL 
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jurors,  in  like  maDDer  as  if  no  proceedings  had  been 
had  to  try  the  cause  by  a  special  jury. 

As  to  this  enactment,  see  Montague  v.  Smith  (17  Q.  B.  688; 
L.  J.  21,  Q.  B.  73;,  and  cases  there  cited. 

114.  A  writ  of  view  shall  not  be  necessary  or  used, 
but,  whether  the  view  is  to  be  had  by  a  common  or 
special  jury,  it  shall  be  sufficient  to  obtain  a  rule  of 
the  court  or  judge's  order,  directing  a  view  to  be  had; 
and  the  proceedings  upon  the  rule  for  a  view  shall  be 
the  same  as  the  proceedings  heretofore  had  under 
a  writ  of  view ;  and  the  sheriff,  upon  request,  shall 
deliver  to  either  party  the  names  of  the  viewers,  and 
shall  also  return  their  names  to  the  associate  for  the 
purpose  of  theu:  being  called  as  jurymen  upon  the 
trial. 

See  R.  6.,  H.  T.  1858,  rr.  48,  49,  post. 

Where  it  shall  appear  to  the  court  to  be  proper  and  necessary 
that  the  jurors  should  have  the  view  of  the  messuages,  lands  or 
place  in  question,  in  order  to  the  better  understanding  of  the 
evidence,  *•  the  court  may  order,"  kc.  (4  Anne,  c.  16,  s.  8).  An 
order  for  a  view  will  not  be  granted  in  an  action  for  work  and 
labour  as  a  bricklayer :  '*  The  necessity  of  a  view  seems  to  apply 
chiefly  to  actions  of  a  local  nature,  such  as  trespass  qu.  cLfr,, 
nuisances,  and  the  like  "  (Parke,  B.,  in  Stone*  v.  Menhem,  6  Ex. 
882). 

But  see  now  C.  L.  P.  A.  1854,  s.  58,  pott. 

Before  applying  the  party  must  get  from  his  opponent  the 
name  of  his  shower,  and  uke  it  and  that  of  his  own  shower,  with 
a  memorandum  of  the  time  fixed  for  the  view,  to  the  Master,  that 
the  rule  or  order  may  be  properly  drawn  up,  as  an  omission  of 
the  names  will  he  irregular  (  Taylor  v.  Thompson,  I  Dowl.  218) ; 
and  see  Stones  v.  Menhem  {ubi  supra).  From  the  form  there  given 
an  order  under  this  section  may  be  prepared. 

115.  The  jurors  contained  in  such  panels  as  afore- 
said shall  be  the  jurors  to  try  the  causes  at  the  assizes 
and  sittings  for  which  they  shall  be  summoned  re- 
spectively; and  aU  such  proceedings  may  be  had  and 
taken  before  such  juries  in  like  manner,  and  with  the 
like  consequences  in  all  respects,  as  before  any  jury 
summoned  in  pursuance  of  any  writ  or  writs  of  venire 
facias  juratoresy  distringas  juratores^  or  habeas  cor^ 
porajuratorum,  before  this  act. 

Tbial  bt  Proviso. 

116.  Nothing  herein  contained  shall  affect  the  riebt 
of  a  defendant  to  take  down  a  cause  for  trial,  after 
default  by  the  plaintiff  to  proceed  to  trial,  according 
to  the  course  and  practice  of  the  court;  and  if  records 
are  entered  for  trial  both  by  the  plaintiff  and  the 
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(iefendant,  the  defendant's  record  shall  be  treated  as 
standing  next  in  order  after  the  plaintiff's  record  in 
the  list  of  causes^  and  the  trial  of  the  cause  shall  take 
place  accordingly. 

In  all  cases  wbere  the  plaintiff  after  issue  joined  makes  default 
in  proceeding  to  trial  when  he  ought  to  ha^e  done  so  (see  Chit 
Arch.  8tb  ed^  yoI.  ii^  p*  1298),  the  defendant  may  have  the  action 
tried  by  proviso,  that  is,  he  may  make  up  the  issue,  give  the  plain> 
tif  notice  of  trial,  make  up  the  Nisi  Prius  record,  carry  it  down 
and  enter  it  and  proceed  to  trial  as  in  ordinary  cases  as  if  he  were 
psceeding  as  plaintiff.  In  replevin,  prohibition,  quare  impedit 
ad  error  in  fact,  both  parties  being  actors  the  defendant  may 
Bake  op  the  record  and  proceed  to  trial  although  the  plaintiff 
kave committed  no  default.  See  Dentds  v.  Dennii{2  Wms.  Saund. 
286),  and  Chit.  Arch.  12th  ed.,  vol.  ii.,  1492.  This  proceeding  is 
applicable  to  trials  before  the  sheriff  {Harrison  y.  Sutton,  12  M. 
»W.307). 

The  talung  dovim  a  cause  for  trial  by  proviso  is  the  mode  hy 
vbteh  a  plaintiff  is  prevented  from  keeping  a  cause  hanging  over 
tbc  bead  of  a  party  for  an  indefinite  time ;  and  the  court  refused 
ts  sake  a  rule  for  a  stay  of  proceedings  absolute,  even  after  the 
<lefieodant  had  become  bankrupt  and  obtained  his  certificate 
{WUttMker  v.  IVatson,  6  Dowl.  429). 

See  R.  G.,  H.  T.  1853,  r.  42.  po$t. 

As  to  when  a  defendant  must  resort  to  this  remedy,  see  s. 
101. 0.  {ante,  p.  93). 

The  defendant  must  give  the  plaintiff  *'  notice  of  trial  by  pro- 
▼in"  as  in  ordinary  cases  (s.  97.  ante,  p.  89) ;  but  it  was  not  ne- 
ctaniy  under  the  old  practice  to  give  a  term's  notice  of  proceed- 
iigi  where  four  terms  had  elapsed  (  Theobald  v.  Crickmore,  2  B.  &  >, 

A.M);  but  the  R.  6.,  H.  T.  1853,  r.  171,  poit,  seems  now  to  re- 
^aire  a  month's  notice  in  such  a  case. 

If  the  defendant  does  not  proceed  to  trial  after  notice,  he  will 
kareto  pay  to  the  plaintiff  the  costs  of  the  day  (a.  99,  ante,  p.  91 ; 
Af  V.  Ptppett,  1  T.  R.  696);  and  when  both  give  notice,  and 
■ndier  tries,  they  are  liable  to  each  other  for  these  costs,  unless 
^  coBsent  of  both  the  cause  is  made  a  remanet  {Blow  v.  tVyatt,  4 
M.AW.407). 

,  The  defendant's  record  will  stand  in  order  after  the  plaintiff's 
in  the  list;  bat  if  the  plaintiff  has  not  given  sufficient  notice  of 
tnal,  his  entry  will  be  of  no  effect,  and  the  defendant  may  go  to 
trial  on  his  own ;  and  if  the  plaintiff  does  not  appear  to  it,  he  will 
^  nonsuited  {Brown  v.  OttUff,  1  B.  &  A.  263),  which  is  the 
Freper  course  to  take;  though  if,  instead  of  nonsuiting  the  plain- 
tiCtfae  defendant  takes  a  VOTdict,  the  court  will,  in  general,  only 
M  it  aside  in  order  to  enter  a  nonsuit  ( Hodgson  v.  Foster.  I 

B.»aiio). 

Admission  op  Documents. 

And  with  respect  to  the  admission  of  documents,  he 
^  eoscted  as  follows : — 

117.  Either  party  may  call  on  the  other  party  hy  Admiwionof 
notice  to  admit  any  document,  saving  all  just  excep-    **^™*'*'"- 
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tions ;  and  in  case  of  refoeal  or  neglect  to  admits  the 
costs  of  proving  the  document  shall  be  paid  by  the 
party  so  neglecting  or  refusing,  whatever  the  result  of 
the  cause  may  be,  unless  at  the  trial  the  judge  shall 
certiiy  that  the  refusal  to  admit  was  reasonable,  and 
no  costs  of  proving  any  document  shall  be  allowed 
unless  such  notice  be  given,  except  in  cases  where  the 
omission  to  give  the  notice  is,  in  the  opinion  of  the 
master,  a  saving  of  expense. 

A  form  of  notice  to  admit  is  given  by  R.  O.,  H.  T.  1853,  r.  29, 
which  tee,  and  note  thereon,  poit. 

See  as  to  abuse  of  such  a  form,  Edwnmds  T.  Ortat  Western  RoH- 
way  Company  (12  C.  B.  419). 

See  aa  to  costs  after  neglect  to  give  notice,  or  to  admit  upon 
notice,  R.  O.,  H.  T.  1853,  r.  80,  pott. 

These  provisions  apply  to  every  document  a  party  means  to 
adduce  in  evidence,  and  are  not  confined  to  documents  in  his 
custody  or  control  {Rmtter  v.  Chapman,  8  M.&  W.888);  in  which 
case  the  costs  of  proving  signatures  to  a  petition  for  a  charter, 
under  1  Vict  c.  71,  s.  49,  were  not  allowed,  no  notice  to  admit 
having  been  given;  and  "any  document"  includes,  temble,  a 
foreign  judgment  (Smith  v.  Bird,  8  DowL  310). 

A  party  who  proposes  to  adduce  a  document  in  evidence  is 
bouna,  therefore,  in  every  case,  in  order  to  entitle  himself  to  the 
costs  of  proving  it,  to  give  a  notice  to  admit,  that  the  other  party 
may  have  an  opportunity  of  admitting  it,  and  thus  saving  costs. 
And  this  rule  applies  to  documents  the  validity  of  which  is 
directly  in  issue  (Spencer  v.  Borough,  9  M.  &  W.  425,  where 
the  attorney  on  the  other  side,  when  applied  to,  had  refused  to 
admit,  on  the  ground  that  the  document  was  a  forgery). 

The  court  will  rather  enlarge  than  restrict  the  provisions  of  the 
section  {Per  Alderson,  B.,  in  Butter  v.  Chapman,  ubi  tupra).  So, 
where  plaintiff's  attorney  was  in  possession  of  a  probate  of  a  will 
essentia]  to  the  defendant's  case,  and  on  being  called  upon  to 
give  an  undertaking  to  produce  it,  refused  to  do  so,  and  the  de-. 
Fendant  then  warned  him  that  an  exemplification  of  the  will  must 
be  procured  at  a  heavy  expense,  it  was  held  that  the  defendant 
who  obtained  the  verdict,  was  entitled  only  to  the  expense  of  an 
ordinary  copy,  aa  he  might  have  called  on  the  plaintiff  to  admit  a 
copy  {Goldstone  v.  Tovey,  6  Bing.  N.  C.  274). 

The  admission  is  to  be  made,  "  saving  all  just  exceptions."  A 
party  admitting  his  handwriting  to  a  bill,  is  not  precluded  from 
objecting  to  its  admissibility  in  evidence  on  the  ground  of  its 
being  unstamped  (  Vane  v.  Whittington,  2  Dowl.  N.  S.  757).  But 
where  a  party  admitted  a  document  described  as  a  *'  counterpart 
lease,"  and  at  the  trial  the  instrument  turned  out  to  be  a  lease 
with  a  counterpart  stamp  only,  he  was  considered  precluded  from 
taking  the  objection  {Doe  d.  Wright  y,  SmUh,  8  A.  &  E.  255). 
The  admission  of  the  mere  signature  will  not  dispense  with  the 
production  of  the  bill  at  the  trial  (  Fane  v.  Whittington,  uhi  tupra  ; 
see  Chaplin  v.  Levjr,  9  Exch.  531,  where  there  was  no  reserve  of 
just  exceptioiis).    Nor  will  the  admission  that  the  copy  b  a  true 
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eopj  difpente  with  the  neceesity  of  accooncing  for  die  non-pro- 
(bctioa  of  the  original,  h^ore  the  copy  can  be  admitted  in  evi- 
dence (Aarp^  ▼.  Lambet  11  A.  fit  E.  805).  An  admiiwoD  of  a 
doemDent,  as  of  a  certain  date,  will  preclude  the  partj^  from  call- 
ing Car  an  explanation,  if  the  date  appears  to  be  written  on  an 
ensure  {PooU  ▼.  Palmer,  1  Car.  &  M.  69).  So,  after  the  admis. 
nen  of  a  deed,  an  objection  to  its  being  received  in  evidence,  on 
die  ground  of  an  interlineation,  is  waived  ( Freeman  v.  Sieggall, 
14  Q.  B.  202;  L.  J.  19,  Q.  B.  18).  So  an  admission  of  a  bill 
**  drawn  by  the  plaintiff  upon,  and  directed  to  the  defendants  as 
A.  &  Co^  and  accepted  by  B.  for  the  defendants  as  A.  &  Co.," 
precludes  the  defendants  from  denying  the  authority  of  B.  to  bind 
A.  ft  Co.  by  soch  acceptance,  and  it  is  not  a  mere  admission  that 
he  ^gned  an  acceptance  purporting  to  bind  A.  &  Co.  (  Wilkee  v. 
H9pkm»,  1  C.  8.  737;  and  see  Hunt  v.  WiUy  1  F.  &  P.  445) ; 
hot  a  party  may,  without  ]^ril  of  costs  in  any  event,  refuse  to 
adnnt  documents,  when  he  is  also  required  to  admit  the  authority 
of  the  writer  (0^or<i,  ^c.  Railway  Company  v.  Scudamore,  1  H.  ft  N. 
666).  An  admission  once  made  cannot,  it  would  seem,  be  with- 
drawn: it  will  bind  the  party,  for  instance,  on  a  new  trial  (Doi 
T.  «n/,  7  C  &  P.  6). 

A  formal  admission  only  should  be  relied  upon  (Holford  y. 
AgAM,  10  W.  R.  60;  Ex.,  M.  T.  1861). 

£ee  fbrther  upon  the  effect  of  admissions.  Hawk  y.  Freund  (1 
F.  ft  F.  294),  and  HilU  v.  London  Gas  Light  Company  (1  F.  ft  F. 
M). 

The  notice  to  admit  must  be  given  a  reasonable  time  before  Time  within 
die  trial.     The  object  of  the  notice  necessitates  the  observance  J**^  ^  ^**'* 
of  tbisi  A  notice  to  admit  documents,  the  originals  of  which  were  qo^^ 
in  Harwich,  served  on  the  agent  in  London  of  the  defendant's 
attorney,  who  lived  in  Harwich,  four  days  before  the  commission- 
day  at  Newcastle,  was  not  considered  a  reasonable  time  before 
the  trial,  and  the  Master,  who  had  disallowed  the  costs  of  proving 
the  documents,  was  ordered  to  review  his  taxation  ( Tynn  v.  BiC'       * 
Umgeiey,  Z  Dowl.  310). 

The  costs  of  proving  a  document  which  is  not  admissible  in 
evidence  will  not  be  allowed  ( Phillips  v.  Harris,  1  Car.  ft  M.  492); 
Dor  where  the  proof  of  the  documents  is  not  to  the  satisfaction  of 
the  judge  {Doe  d  Peters  v.  Peters,  1  Car.  ft  K.  279). 

Tht  omission  of  a  notice  to  admit  will  be  excusable,  when  a 
saving  of  expense  will  be  thereby  effected,  as  where  a  party  ne- 
cessarily called  to  prove  some  other  part  of  the  case  can  prove 
die  documents.    See  R.  G.,  H.  T.  1853,  r.  30,  post, 

A  notice  to  admit  holds  good  upon  a  subsequent  trial  of  the 
cause  {Hope  y.  Beadon,  2  L.  M.  &  P.  593,  as  to  notice  to  produce; 
and  JOie  v.  Btrtf,  ubi  smpra). 

As  to  obtaining  the  judge's  certificate,  see  Day  y.  Vinson  (L.  J. 
33,  Ex.  171). 

Of  a  somewhat  similar  nature  to  a  notice  to  admit  is  the  sta-  i^oHee  under 
tatory  notice  of  a  party's  intention  to  adduce  a  probate  in  evi-  Probate  Court 
denee  of  a  devise  of  real  estate.    This  notice  is  given  under  ^^'* 
sect  64  of  the  Probate  Court  Act  (20  ft  21  Viet.  c.  77),  which 
enacts,  that  '*  in  any  action  at  law  or  suit  in  equity,  where,  ac- 
cording to  the  existing  law,  it  would  be  necessary  to  produce  and 
prove  an  original  will  in  order  to  establish  a  devise  or  other  tes- 
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tamentary  disposition  of  or  affecting  real  estate,  it  sha]]  be  lawful 
for  the  party  intending  to  establish  in  proof  such  devise  or  other 
testamentary  disposition  to  give  to  the  opposite  party,  ten  dayB 
at  least  before  the  trial  or  proceeding  in  which  the  said  proof 
shall  be  intended  to  be  adduced,  notice  that  he  intends  at  the 
said  trial  or  other  proceeding  to  give  in  evidence  as  proof  of  the 
devise  or  other  testamentary  disposition  the  probate  of  the  said 
will  or  the  letters  of  administration  with  the  will  annexed,  or  a 
copy  thereof,  stamped  with  any  seal  of  the  Court  of  Probate ; 
and  in  every  such  case  such  probate  or  letters  of  administration, 
or  copy  thereof  respectively,  stamped  as  aforesaid,  shall  be  suf- 
ficient evidence  of  such  will  and  of  its  validity  and  contents,  not- 
withstanding the  same  may  not  have  been  proved  in  solemn  form, 
or  have  been  otherwise  declared  valid  in  a  contentious  cause  or 
matter,  as  herein  provided,  unless  the  party  receiving  such  notice 
shall,  within  four  days  after  such  receipt,  give  notice  that  he 
disputes  the  validity  of  such  devise  or  other  testamentary  dispo- 
sition." 

As  to  the  meaning  of  the  above  words,  "sufficient  evidence/' 
see  Barraelaugh  v.  Greenhough  ( L.  R.  2  Q.  fi.  1  f  reversed  on 
appeal,  2  Weekly  Notes,  1867,  p.  193,  T.T.)*  In  this  case  the 
Court  of  Exchequer  Chamber  intimated  a  strong  opinion  that  the 
notice  should  be  served  on  the  attorney  of  the  opposite  party  and 
not  upon  the  party  in  person. 


Proof  of  sd« 
mtodont. 


118.  An  affidavit  of  the  attoraej  in  the  cause,  or 
his  clerk,  of  the  due  signature  of  any  admissions  made 
in  pursuance  of  such  notice,  and  annexed  to  the  affi- 
davit, shall  be  u^  all  cases  sufficient  evidence  of  such 
admissions. 

The  admission,  if  made,  will,  of  course,  be  either  generally  of 
the  documents  mentioned  in  the  notice,  or  of  some  one  or  more 
of  them.  The  admission  may  be  endorsed  on  or  subscribed  to 
the  notice. 

Care  should  be  taken  in  examining  the  terms  of  the  notice 
and  of  the  admission  sought ;  and  particularly  that  there  be  the 
proper  reserve  of  all  just  exceptions  (Chaplin  v.  jLety,  9  Exch. 
681). 

Where  a  plaintiff  was  nonsuited  in  consequence  of  the  de- 
fendant*s  counsel  refusing  to  admit  certain  documents,  which 
had  been  agreed  to  be  admitted,  a  new  trial  was  granted  on  the 
ground  of  a  breach  of  good  faith,  with  costs  to  be  paid  by  the 
defendant  {^Doe  d.  Tindal  v.  Roe,  5  Dowl.  420). 


Proof  of  no- 
tice to  pro- 
duce. 


119.  An  affidavit  of  the  attorney  in  the  cause,  or 
his  clerk,  of  the  service  of  any  notice  to  produce  in 
respect  of  which  notice  to  admit  shall  have  been  given, 
and  of  the  time  when  it  was  served,  with  a  copy  of 
such  notice  to  produce  annexed  to  such  affidavit,  shall 
be  sufficient  evidence  of  the  service  of  the  original  of 
such  notice,  and  of  the  time  when  it  was  served. 

An  enumeration  of  the  cases  in  which  it  is  necessary  to  g^ve  a 
notice  to  produce,  forms  a  part  of  the  law  of  evidence  {  as  does 
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the  statement  of  Ae  amount  of  proof  of  possession  by  the  party 
«fco  has  the  original,  which  is  required,  in  order  to  make  secon- 
dary evidence  admissible.  The  object  of  the  notice  is  merely  to 
five  the  opposite  party  sufficient  opportunity  to  produce  the 
dacuBiient  if  he  pleases ;  and  not  that  he  may  be  enabled  to  pre- 
^re  evidence  to  explain,  nullify  or  confirm  it  {Dwyer  v.  CoUmt, 
7  Ex.  639 ;  L.  J.  21,  Ex.  225). 

The  notice  should  be  in  writing,  and  entitled  in  the  cause,  and  ^<^  ^ 
should  specify  the  document  sufficiently  for  the  information  of  "^'*^' 
the  party  to  whom  it  is  addressed.  The  words  *'  all  and  every 
lettna  written  hj  the  plaintiff  to  the  defendant,  and  relating  to 
itt  matters  in  dispute  of  the  action,"  were  held  sufficient  to  let 
ia  secoodary  evidence  of  a  particular  letter  of  which  the  date  is 
not  specified  {Jacob  v.  Lees,  2  M.  &  Rob.  33);  and  "all  accounts 
rdatiDg  to  the  matters  in  question  in  this  cause"  was  held  suffi- 
cient to  let  in  secondary  evidence  of  an  account  for  work  done, 
which  had  been  delivered  to  the  defendant  and  admitted  by  him 
to  he  correct  though  no  dates  were  specified  (Rogers  v.  Constance, 
2  M.  &  R.  179).  Notice  to  produce  a  letter  purporting  to 
•luioae  an  account,  is  sufficient  notice  to  produce  the  account 
{Mmgmli  V.  Druee,  9  W.  R.  586  ;  C.  P.,  E.  T.  1861). 

Wliat  will  constitute  a  sufficient  service  of  notice  is  a  question  Service  nf 
far  the  judge  at  the  triaL  It  should  be  served  on  the  attorney  or  ^^f*  ^'''^ 
agent  {Bouseman  v.  RoberU,  6  C.  &  P.  394);  or  on  the  party 
himself  {Hughes  v.  Sudd,  8  Dowl.  815);  and  the  sufficiency  of 
dke  time  allowed  to  search  for  the  documents,  the  production  of 
whidi  is  required,  will  generally  depend  on  the  facts  of  each  case. 
It  flboold  be  given  within  a  reasonable  time  before  the  trial 
{George  v.  Thompscih  4  Dowl.  656) :  and  the  night  before  the 
trial  is  not  generally  a  reasonable  time  {Atkins  v.  Mereditht  4 
Do«rL  658} ;  though  if  it  were  to  produce  a  document  shown  to 
be  in  the  possession  of  the  attorney,  it  would  be  sufficient  ( Llojfd 
T.  Jfos^jm,  2  Dowl.  N.  S.  476) ;  even  if  the  service  is  in  the 
evening,  at  the  office  of  the  attorney  {Leafj.  Butt,  1  Car.  &  M. 
451  > ;  and  on  one  of  his  clerks,  if  he  has  the  management  of  the 
csow  iCibbonsr,  Powell,  9  C.  &  P.  684). 

Three  days'  notice  to  produce  letters  which  had  been  used  in  a  Siffieienep  of 
flfcaiMi^iy  suit  six  years  before  the  trial  \Sturge  v.  Buchanan,  10  "'^'^ 
A.  fr  E.  598) ;  two  days'  notice  to  the  attorney  to  produce  docu- 
ments* the  party  himself  being  abroad  {Bryan  v.  fVagstqf,  2C.8e 
P.  126},  have  been  held  sufficient,  A  notice  to  produce,  served 
on  the  commission-day,  the  attorney  having  left  his  office  for  the 
assize  ( George  v.  Thompson,  ubi  supra) ;  a  notice  served  on  the 
evenio^  before  the  trial,  on  the  defendant's  attorney  at  his  resi- 
dence, twenty  miles  firom  the  place  of  trial,  where  the  defendant 
resided  in  the  same  town  with  the  attorney,  but  was  not  at  home 
tfll  midnight  (Howard  v.  Williams,  9  M.  &  W.  725) ;  a  notice 
served  st  the  office  of  the  attorney  on  a  woman  who  took  care  of 
tile  chambers,  the  evening  before  the  trial  (Sims  v.  Kitchen,  5  Esp. 
4(),  were  all  held  inst{fficienl,  A  notice  to  produce  served  m 
Ae  assixe  town  is,  in  general,  insufficient  {Foster  v.  Pointer,  9  C. 
ft  P.  718 ;  and  see  Coombs  v.  Bristol  and  Exeter  Railutay  Company, 
1  P.  &  F.  206). 

Where  a  docoment  ia  in  court  at  the  time  of  the  trial,  a  notice 
to  produce  it  then  is  sufficient  {Dwyer  v.  Collins,  7  Ex.  689 ; 
L.  J.  21,  Ex.  225). 

A  doounent  was  called  for  under  a  notice  to  produce ;  a  docu* 
p5 
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viae. 


ment  was  thereupon  produced,  which  the  other  side  denied  to  be 
the  document  called  for ;  Bvles,  J.,  held  that  he  must  decide  that 
question,  before  he  admitted  secondary  e? idence  {Fromde  v.  Hobbs, 
1F.&  F.612>. 

Service  of  notice  to  produce  may  he  proved  by  an  affidavit  by 
the  attorney  io  the  cause,  or  his  clerk,  where  notice  to  admit  has 
been  given.  This  mode  of  proof  will  generally  be  resorted  to  in 
country  causes.  But  to  render  this  affidavit  admissible,  it  would 
appear  that  proof  of  the  service  of  the  notice  to  admit  must  first 
be  given,  by  calling  the  person  who  served  such  notice,  for  the 
proof  of  the  service  of  a  notice  to  admit  may  not  be  by  affidavit. 

It  may  be  observed  that  a  notice  to  produce  given  for  one  trial 
need  not  be  repeated  in  the  case  of  a  new  trial  ( Aiope  v.  Beadom, 
2  L.  M.  &  P.  693;  L.  J.  21,  Q.  B.  25). 


Execntfon 
after  trial. 


Application 
eeution. 


Whenex9eu- 
tionmaif 


Execution. 

And  with  respect  to  execution,  be  it  enacted  as 
follows: — 

120.  A  plaintiff  or  defendant,  having  obtained  a 
verdict  in  a  cause  tried  out  of  term,  shall  be  entitled 
to  issue  execution  in  fourteen  days,  unless  the  judge 
who  tries  the  cause,  or  some  other  judge,  or  the  court, 
shall  order  execution  to  issue  at  an  earlier  or  later 
period,  with  or  without  terms. 

As  to  the  incipitur  and  signing  judgment,  see  s.  206,  poit 

It  will  be  observed,  that  this  enactment  is  confined  to  causes 
tried  out  qf  term, and  in  which  a  verdict  has  been  obtained;  but  by 
R.  G.,  H.  T.  1853,  r.  57,  post,  similar  provision  is  made  for  causes 
tried  in  term,  and  for  nonsuits.  The  application  to  expedite  or 
stay  execution  may  be  made  either  to  the  judge  who  tries  the 
cause,  to  a  judge  at  chambers,  or  to  the  court.  When  a  judge  at 
chambers  or  the  court  is  asked  to  grant  early  execution,  it  is 
necessary  to  show  facts  justifying  such  an  application.  If  they 
appear  in  evidence  upon  the  trial,  and  the  application  is  made 
there  and  then,  no  affidavit  is  necessary ;  but  otherwise,  an  affi. 
davit  is  required  {Ruddich  v.  Simmons,  1  M.  &  Rob.  184;  Gertfos 
▼.  Buricbley,  ib.  150).  The  application  was  formerly  made  to  the 
judge  at  the  trial,  by  virtue  of  the  power  given  to  him  by  1  Will.  4, 
c.  7,  s.  2,  to  certify  for  immediate  execution,  and  no  affidavit  was 
required ;  the  necessity  of  a  party  waiting  till  the  following  term 
before  signing  judgment,  being  often  deemed  a  sufficient  cause 
to  justify  the  granting  of  a  certificate.  The  power  given  by  the 
above  statute  to  the  judge  who  tries  the  cause  is  left  untouched 
by  this  section ;  and  it  is  now  usual  to  grant  speedy  (four  days) 
execution  in  all  substantially  undefended  actions  n>r  liquidated 
claims;  and  (in  ejectment)  to  recover  vacant  possessions. 

No  application  to  stay  execution  need  be  made  if  a  point  is 
reserved  for  the  court  or  leave  is  given  to  move  to  enter  a  non- 
suit or  verdict  The  terms  (if  any)  on  which  execution  will  be 
stayed  are  in  the  discretion  of  the  judge  making  the  order. 

Final  judgment  being  signed,  the  power  of  the  judge  is  at  an 
end }  and  execution  follows  according  to  the  terms  of  the  order. 
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vUdi  tlie  }iidg«  h«s  no  power  afterwards  to  alter  (Latidir  ▼. 
GirdM,  7  Bf .  ft  W.  218).  Where  the  judge  grants  a  certificate 
iior  speedy  execution,  the  plaintiff  should  issue  one  writ  of  exe* 
cndoD  for  the  amount  of  the  Terdict  and  costs  (Smith  v.  Dickenson ^ 
SaB.«02>. 

Final  jadgnient  must  be  signed  in  all  cases  before  execution  Final jnOff- 
can  be  issued  {Cdhnm  y.  HaU^  5  Dowl.  534).     No  rule  for  judg-  tnent  must  be 
BKot  is  necessary  after  verdict,  or  on  the  return  of  a  writ  of  '^^"^ 
iosrary  (R.  O.,  H.  T.  1858,  r.  55,  pott). 

Where  a  certificate,  however*  is  granted  for  immee^te  exeon-  WTtert  cer- 
tioii,  notice  of  taxation  of  costs  may  be  given  on  the  day  of  tifiaiu 
trial  for  the  following  day,  and  on  that  day  judgment  may  be  fl"""*** 
signed  and  execution  issued  (Alexander  ▼.  fVUIiams,  4  D.  ft  L. 

m\ 

Speedy  execution  is  generally  understood  to  be  in /oar  days. 

This  section  does  not  interfere  with  the  provisions  of  the  8  ft  4 
WiD.  4,  c  42,  regarding  writs  of  trial ;  which  see  post  (R.  G.,  H« 
T.  1818,  r.  84,  n.,  pot/). 

As  to  time  for  signing  judgment  on  a  judge's  order,  see  Perktm   upon  Judged 
T.  National  Assmrance  Society  (2  H.  ft  N.  71) ;  Morris  v.  Barritt  orders. 
(7C.  B.,N.S.  139). 

Where  a  verdict  is  taken  for  the  plaintiff  in  an  action,  subject  ^/ter  award. 
to  a  reference  of  the  cause  and  of  all  matters  in  difference,  by 
wder  of  Nisi  Prius,  and  an  award  is  made  directing  the  verdict 
ia  the  action  to  stand  for  the  plaintiff  for  a  certain  sum,  and 
iading  another  sum  to  be  due  to  the  defendant  in  respect  of  the 
Batten  in  difference,  the  plaintiff  is  entitled  to  sign  iudgment  for 
the  sum  awarded  to  him  in  the  action  in  fourteen  days  after  the 
Biakingof  the  award  {(T  Toole  v.  Pott,  7  E.  ft  B.  102). 

See  generally  R.  G.,  H.  T.  1863,  rr.  55^57,  and  70—77,  post. 

121.  It  ehall  not  be  necessary  to  issue  any  writ  oronnd  writs 
directed  to  the  sheriff  of  the  county  in  which  the  *^'*»'»«^- 
venae  is  laid,  but  writs  of  execution  may  issue  at 

ODoe  into  any  county^  and  be  directed  to  and  executed 
bj  the  sheriff  of  any  county,  whether  a  county  pala- 
tine or  not,  without  reference  to  the  county  in  which 
the  venae  is  laid,  and  without  any  suggestion  of  the 
issuing  of  a  prior  writ  into  such  county. 

122.  All  writs  of  every  description  issuing  out  of  Writs  fa 
tbe  Superior  Courts  of  Common  Law  at  Westminster,  ^Jli^to 
to  be  executed  in  the  counties  palatine,  shall  be  di-  be  directed 
rected  and  delivered  to  the  sheriflfe  of  such  counties,  **»*»»««*»«'^- 
ftod  executed  and  returned  by  them  to  the  courts  out 

of  which  such  writs  are  issued,  in  the  same  manner  in 
ill  respects  as  writs  are  executed  and  returned  by  the 
ahenffe  of  other  counties. 

123.  In  every  case  of  execution  the  party  entitled  to  Expenses  of 
execution  may  levy  the  poundage-fees  and  expense  of  **^^  ^°' 
the  execution,  over  and  above  the  sum  recovered. 

Tint  section  applies  even  though  under  the  County  Courts 
Acts  tbe  party  isBuing  execution  is  not  entitled  to  costs  (Armitage 
f./<iMf,L.R.2C.P.  12). 
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Pmindagicm 


Feet  on  a 


PwmdoQton 
on  elegit. 


ExtOfObi^ 


At  common  law  the  sheriff  is  bound  to  execute  the  Queen's 
writs  without  fee  or  reward.  His  right  to  poundage  fees  is  giren 
by  statute. 

Upon  executing  tifi.fcL  the  sheriff  is  by  28  Eliz.  c.  4,  entitled 
to  12d.  for  every  20«.,  if  the  sum  levied  does  not  exceed  lOOf., 
and  to  ^d.  for  every  20«.  over  and  above  that  amount.  If  he 
exacts  more  he  is  liable  to  a  penalty ;  and  to  the  party  grieved 
in  treble  damages  and  in  treble  costs  (Deacon  v.  MorrtM,  2  B.  &  A. 
393).  The  sheriff's  fees  are  now  regulated  by  1  Vict  c  55, 
which  also  makes  extortion  summarily  punishable  (see  Gill  y. 
/(Me,  6  £.  &  B.  618),  but  does  not  deprive  the  party  aggrieved 
of  his  remedy  by  action  (Piikington  v.  Cooket  16  M.  &  W.  615 ; 
Wri/ihtup  V.  Oreenacret  10  Q.  B.  1 ;  Benton  v.  Latorence,  5  Exch. 
816).  This  sutute  does  not  affect  the  previous  stat.  28  Eliz. ; 
so  that  the  sheriff  levies  his  poundage  under  the  former  statute, 
and  his  fees  under  the  Utter  (Daviet  v.  Griffiths,  7  Dowl.  204). 

The  sheriff  is  not  entitled  to  poundage  where  there  has  been 
no  levy,  as  when  the  money  is  paid  {Graham  v.  Grill,  2  M.  &  S. 
296;  Nath  v.  Dickemon,  L.  R.  2  C.  P.  252),  or  tendered  (Colls 
V.  CoattM,  11  A.  &  E.  826) ;  or  where  the  levy  is  only  colourable 
{Brun  V.  Hutchinson,  2D.  &  L.  43).  But  he  is  entitled  where 
there  has  been  a  seizure  (Chapman  v.  Bowlhy,  1  Dowl.  N.  S.  83), 
though  the  judgment  and  execution  are  afterwards  set  aside  for 
irregularity  (BulUn  v.  Ansley,6  Esp.  111).  He  is  entitled  to 
poundage  on  the  whole  proceeds  of  the  sale,  as  where  a  portion 
u  paid  over  to  the  landlord  for  rent  (Dames  v.  Edmunds,  12 
M.&W.31). 

See,  in  cases  of  interpleader,  C.  L.  P.  A.  1860,  s.  12,  n.,  posL 

Upon  executing  a  ca.  sa.  the  sheriff  was  formerly  entitled  to 
the  poundage  given  by  28  Eliz.  c  4 :  but  by  5  &  6  Vict.  c.  98, 
he  is  now  only  entitled  to  the  fees  allowed  under  I  Vict  c.  55 ; 
and  therefore  the  extra  costs  of  watching  a  defendant  in  custody, 
too  ill  to  be  removed,  will  not  be  allowed  the  sheriff  as  expenses 
of  the  execution  (Jones  v.  Robinson,  2  Dowl.  N.  S.  1044 ;  see  also 
Cooper  V.  Hill,  6  C.  B.,  N.  S.  703;  L.  J.  28,  C.  P.  311). 

The  costs  of  an  abortive  ji /a.  cannot  be  levied  under  a  subse* 
quent  ea.  sa.  (Marquis  of  Salisburjf  v.  Ray,  8  C.  B.,  N.  S.  193 ; 
L.  J.  29,  C.  P.  225). 

Upon  executing  an  elegit,  the  sheriff  is  entitled  to  poundage 
on  the  yearly  value  of  the  lands  actually  extended  (Carter  y. 
Hughes,  2  H.  &  N.  714),  under  3  Geo.  1,  c  15,  s.  16  (Nash  y. 
Jllen,  4  Q.  B.  784). 

The  statute  1  Vict.  c.  55,  gives  a  summary  remedy  by  action 
against  the  sheriff  for  extortion,  see  Masters  v.  Lowther  (11  C.  B. 
948 ;  L.  J.  21,  C.  P.  130).  As  to  the  liabilities  of  the  sheriff  for 
the  acts  of  his  officer,  see  Wood  v.  Finnis(L.  J,  21,  Ex.  138), 
where  the  cases  are  collected;  also  Jsh  v.  Dawnay  (8  Ex.  244; 
L.  J.  22,  Ex.  59) ;  and  as  to  extortion,  see  Masters  v.  Lowther 
(ubi  supra) ;  Holmes  v.  Sparkes  ( 12  C.  B.  242) ;  Gill  v.  Jose  (ubi 
supra);  HaUiwell  v.  Heywood  (10  W.  R.  780,  Ex.  T.  T.  1862); 
Long  y.  Bray,  ett  parte  Wright  (10  W.  R.  841,  Ex.  T.  T.  1862) ; 
see  also  Beston  y.  Lawrence  (5  Exch.  816),  and  cases  there  cited 
as  to  action  under  28  Eliz.  c  4,  for  treble  damages  for  extortioiu 
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There  wu  formerly  a  doubt  who  should  pay  the  expenses  of  a  Who  tcpap, 
/Lfa. ;  and  the  43  Geo.  8,  c.  46,  s.  5,  to  remove  it,  enacted  that, 
in  every  case  of  execution  against  the  goods  of  a  de/endanif  the 
plaintiff  might  levy  the  poundage  fees,  &c.  This  enactment 
did  not  extend  to  an  execution  against  the  person  (Hayley  v. 
Haekett,  5  M.  &  W.  620);  and  it  applied  only  to  executions 
at  the  suit  of  the  plaintiff.  This  section,  it  will  be  observed, 
permits  in  all  cases  the  party  etuUUd  to  execution  to  levy  the 
poundage,  &c. 

Although  the  sheriff  should  be  put  to  trouble  and  "  expenses  of 
execution,"  he  ia  not  entitled  to  more  expenses  than  those  al- 
lowed under  1  Vict.  c.  55  {PhilUpt  v.  Lord  Canterbury,  I  D.  &  L. 
288 ;  Dames  y.  Edmonds,  1  D.  8r  L.  267 ;  Gaskell  v.  S^ton,  8 

D.  &  L.  267 ;  Jones  v.  Robinson,  ubi  supra). 

The  sheriff  may  be  compelled  to  return  the  writ,  and  after  he 
has  returned  it,  either  party  may  compel  the  sheriff,  by  a  judge's 
order,  to  deliver  particulars  of  the  manner  in  which  he  has  dis- 
posed of  the  proceeds  of  the  execution ;  see  hereon  Levi  v.  Hale 
(L.J.  29,  C.  P.  127). 

124.  A  writ  of  execution  issued  after  the  commence-  writ  of 
ment  of  this  act,  if  unexecuted,  shall  not  remain  in  "Sdn^n  ^ 
force  for  more  than  one  year  from  the  teste  of  such  force  for  one 
writ,  unless  renewed  in  the  manner  hereinafter  pro-  be"  neweS 
▼ided;  but  such  writ  may,  at  any  time  before  its  ex-  ifnecestary. 
piration,  be  renewed,  by  the  party  issuing  it,  for  one 

year  from  the  date  of  such  renewal,  and  so  on  from 
time  to  time  during  the  continuance  of  the  renewed 
writ,  either  by  being  marked  with  a  seal  bearing  the 
date  of  the  day,  month  and  year  of  such  renewal  (such 
seal  to  be  provided  and  kept  for  that  purpose  at  the 
office  of  the  masters  of  the  court  out  of  which  such 
writ  issued),  or  by  such  party  giving  a  written  notice 
of  renewal  to  such  sheri^  signed  by  the  party  or  his 
attorney,  and  bearing  the  like  seal  of  the  court ;  and 
a  writ  of  execution  so  renewed  shall  have  effect,  and 
be  entitled  to  priority,  according  to  the  tune  of  the 
original  delivery  thereof. 

As  to  the  sheriff's  duty  on  the  execution  of  writs,  see  Hunt  v. 
Hooper  ( 1  D.  &  L.  626),  where  the  cases  are  collected ;  White  v. 
FreUle  (L.  J.  22,  C.  P.  115),  and  Levi  v.  HaU  {ubi  supra) :  and 
18  to  indorsement  of  address  of  defendant,  Childers  v.  Wookr  (2 

E.  &  E.  287 ;  L.  J.  29,  Q.  B.  129). 

125.  The  production  of  a  writ  of  execution,  or  of  production 
the  notice  renewing  the  same,  purporting  to  be  marked  ^Jf " J]*^** 
with  such  seal,  showing  the  same  to  have  been  re-  deuce  of 
newed  according  to  this  act,  shall  be  sufficient  evi-  'w^^^*^-  « 
dence  of  its  having  been  so  renewed* 
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Discharge  of 
pritonerin 
ctutodjfon 
ca.  Ba. 


126.  A  written  order  under  the  hand  of  the  attor- 
ney in  the  cause,  by  whom  any  writ  of  capias  ad 
satisfaciendum  shall  have  been  issued,  shall  justify 
the  sheriff,  gaoler  or  person  in  whose  custody  the 
party  may  be  under  such  writ,  in  discharging  such 
party,  nnless  the  party  for  whom  such  attorney  pro- 
fesses to  act  shall  have  given  written  notice  to  the 
contrary  to  such  sheriff,  gaoler  or  person  in  whose 
custody  the  opposite  party  may  be  ;  but  such  dis- 
charge shall  not  be  a  satisfaction  of  the  debt,  unless 
made  by  the  authority  of  the  creditor  ;  and  nothing 
herein  contained  shall  justify  any  attorney  in  giving 
such  order  for  discharge  without  the  consent  of  his 
client. 

The  attorney  in  the  suit  has  no  right,  after  judgment,  to  settle 
the  ^tion  on  any  other  terms  than  payment  of  the  debt  and 
costs  (see  Butler  v.  Knight,  L.  R.  2  Ex.  109).  The  sheriff 
should  not  discharge  a  debtor  from  custody  on  a  ca,  ta.  with- 
out receiving  the  whole  debt  and  costs  (Savory  ▼.  Chapman,  11 
A.  &  E.  829 ;  Wood  ▼.  Finnii,  7  Exch.  368).  If  the  sheriff 
allowed  the  debtor  to  go,  on  the  authority  of  the  attorney* 
he  was  formerly  liable  for  an  escape  {Connop  v.  ChalU,  2  Exch. 
484).  The  attorney  has  authority,  however,  to  order  the  sheriff 
to  withdraw  from  possession  under  a  writ  of  ft,  fa,  ( Levi  v.  Jb^ 
bottf  4i  Exch.  591 ) ;  and  by  this  section  the  sheriff  will  now  be 
justified  in  discharging  a  party  from  custody  under  a  ca.  ta*,  oa 
a  written  order  of  the  attorney  in  the  cause,  unless  the  party  at 
whose  suit  the  party  is  in  custody  gives  the  sheriff  notice  to  the 
contrary. 

The  taking  of  the  person  in  execution  operates  as  an  election, 
by  the  execution  creditor,  to  pursue,  against  the  execution  debtor, 
that  means  of  execution,  to  the  exclusion  of  the  other  means  of 
execution  provided  by  the  law ;  but  it  is  not  an  actual  extin- 
guishment of  the  debt  {Cohen  v.  Cunningham,  8  T.  R.  123  ;  fFard 
y.  Bromhead,  L.  J.  21,  Ex.  216 ;  National  Assurance  Company  v. 
Best,  2  H.  &  N.  605  ;  Thompson  ▼.  Parish,  5  C.  B.,  N.  8.  685  f 
see  also  Jauralde  v.  Parker,  6  H.  &  N.  431  ;  L.  J.  80,  Ex.  287, 
cited  in  C.  L.  P.  A.  1854,  s.  61,  n.  post).  This  section  provides 
that  the  discharge  shall  not  be  a  satisfaction  of  the  debt,  unless 
made  by  the  authority  of  the  creditor.  If  the  attorney  gives  an 
order  for  a  discharge  without  authority,  he  is  liable  to  the  creditor 
in  the  value  of  the  custody  of  the  debtor  at  the  time  of  the  dis- 
charge;  see  Ardenv.  Qoodacre  (\l  C.  B.  871);  and  ifacrae  v. 
Clarke  (L.  R.  1  C.  P.  403). 

This  section  does  not  alter  the  law  as  to  the  power  of  the 
attorney.  It  does  not  enable  him  to  discharge  a  party  by  virtue 
of  his  ordinary  retainer,  and  he  ought,  therefore,  to  have  express 
authority  from  his  client  to  enable  him  to  do  so.  It  merely 
protects  the  sheriff  in  discharging  the  prisoner  on  the  written 
authority  of  the  attorney,  and  leaves  the  liability  of  the  attorney 
to  his  client  unaffected. 

See  as  to  authority  given  by  attorney  to  a  third  person  to 
receive  debt  and  costs  paid  by  execution  debtor  to  sheriff  (firm- 
win^  v.  Hale,  7  C.  B^  N.  S.  487 ;  L.  J.  29,  C.  P.  187). 


PBOCEEDmoS  TO  RByiTIC.  Ill 

127.  It  shall  not  be  necessary  in  any  case  to  sne  prooeedhift 
out  a  writ  of  habeas  corpus  ad  satisfaciendum  to  J^'ewSSon 
charge  in  ex^ution  a  person  already  in  the  prison  of  a  person 
the  court,  bat  such  person  may  be  so  charged   in  prfjjj^o? 
execution  by  a  judge's  order  made  upon  affidavit  tbe  court, 
that  judgment  has  been  signed  and  is  not  satisfied ; 

and  the  serrice  of  such  order  upon  the  keeper  of  the 
prison  for  the  time  being  shall  have  the  effect  of  a 
detainer. 

This  section  is  limited  in  its  application  to  priiODcra  in  the 
Queen's  prisons;  and  if  a  prisoner  is  in  the  custody  of  the  sheriff 
(Hily,  a  ca.  so.  must  be  issued  and  deliYered  to  the  sheriff  (Owen 
T.  Own,  2  B.  &  Ad.  805). 

By  IL  G.,  H.  T.  1868,  r.  124,pMf,  the  plaintiff  must  cause  the  AfpertedM*. 
defendant,  when  in  prison  under  a  capiiu  ad  retp.  at  his  suit,  to 
be  charged  in  execution  within  the  term  next  after  trial  or  jodg- 
meut ;  if  the  prisoner  is  in  custody  in  the  country  it  is  sufficient 
that  the  writ  be  in  the  hands  of  the  under-sheriff's  deputy  in 
London  within  the  time  for  charging  in  ezecudon  {WUliamt  y. 
Waring,  4  DowL  200). 

PBOCEEDnrOS  TO  REVIVB. 

And  with  respect  to  proceedings  for  the  revival  of  Execution 
judgments   and   other  proceedings    by  and    against  Idthout^e-* 
persons  not  parties  to  the  record,  be  it  enacted  as  'J'*^ 
follows: — 

128.  During  the  lives  of  the  parties  to  a  judgment, 
or  those  of  them  during  whose  lives  execution  may  at 
present  issue  within  a  year  and  a  day  without  a  scire 
facias,  and  within  six  years  from  the  recovery  of  the 
judgment,  execution  may  issue  without  a  revival  of 
the  judgment. 

Formerly,  when  a  year  and  a  day  had  elapsed  without  execu- 
tion being  issued  on  a  judgment,  the  law  presumed  it  to  be 
satisfied;  and  at  common  law  the  only  remedy  (in  personal 
actions)  was  by  an  action  of  debt  on  the  judgment.  The  stat  of 
WesL  2,  c.  4^,  enabled  a  scire  facias,  or  warning,  to  be  issued,  on 
which,  fiailiog  appearance  or  defence,  execuuon  might  be  ob. 
tained.  And,  if  a  party  was  prevented  from  suing  out  execution  ^^^^^  tiiw 
by  a  writ  of  error  {Howard  v.  Pitt,  1  Show.  402;  Winttr  v.  Light-  *«fi^  ^  '*»"• 
limd,  1  Str.  301) ;  or  by  an  injunction  {Mitchell  v.  Cue,  2  Burr. 
660),  the  ume  did  not  begin  to  run  till  the  judgment  below  was 
affinned,  or  the  injunction  dissolved.  If  the  year  had  expired 
before  error  was  brought,  and  the  plaintiff  in  error  was  non- 
suited or  discontinued,  or  the  judgment  was  affirmed,  execution 
might  have  issued  without  a  scire  /acias;  for  the  writ  of  error 
rerived  tbe  judgment  ( Bellasis  v.  Hai^ford,  Cro.  Jac.  864).  The 
year  (after  which  a  scire  facias  was  necessary)  was  computed 
fifom  the  day  of  signiog  judgment  (^Simpson  v.  Gray,  Barnes, 


^ 


112 


THE  COUKON  LAW  PROCBDUBE  ACT,  1852. 


Judgment  to 
be  revived 
by  writ  or 
with  leave  of 
court,  or 
judge,  by 
•uggettioo. 


Execution  may  now  be  isiued  within  six  years  {rom  the 
recovery  of  the  judgment,  during  the  lives  of  the  parties  to  the 
judgment,  without  revival.  In  case  of  the  death  of  any  of  the 
parties,  a  suggestion  on  the  record,  or  a  writ  of  i^vivor,  is  neces- 
sary. 

Execution  issued  after  the  six  years  is  voidable  {Goodtitle  r. 
BadtitUt  9  Dowl.  1009),  and  not  void  (Blanchenay  v,  Burl^  4 
Q.  B.  707). 

129.  In  cases  where  it  shall  become  necessary  to 
revive  a  judgment  by  reason  either  of  lapse  of  time, 
or  of  a  change,  by  death  or  otherwise,  of  the  parties 
entitled  or  liable  to  execution,  the  party  alleging  him- 
self to  be  entitled  to  execution  may  either  sue  out  a 
writ  of  revivor  in  the  form  hereinafter  mentioned,  or 
apply  to  the  court  or  a  judge  for  leave  to  enter  a  sug- 
gestion upon  the  roll,  to  the  effect  that  it  manifestly 
appears  to  the  court  that  such  party  is  entitled  to  have 
execution  of  the  judgment  and  to  issue  execution  there- 
upon; such  leave  to  be  granted  by  the  court  or  a  judge 
upon  a  rule  to  show  cause  or  a  summons  to  be  served 
according  to  the  present  practice,  or  in  such  other 
manner  as  such  court  or  judge  may  direct,  and  which 
rule  or  summons  may  be  in  the  form  contained  in  the 
Schedule  (A.)  to  this  act  annexed,  marked  No.  7,  or 
to  the  like  effect. 

It  will  be  observed  that,  where  the  revival  of  a  judgment  has 
become  necessary  (by  the  death  of  a  party,  for  instance),  there 
are  two  courses  open  to  the  judgment  creditor,  or  his  representa- 
tive. He  may  apply  to  a  judge  in  vacation,  or  to  the  court  in 
term  time,  for  leave  to  enter  a  suggestion ;  and  if  leave  is  given, 
the  suggestion  is  to  be  entered  in  the  form  prescribed;  and 
execution  is  thereupon  to  issue  (s.  130,  i^fra).  If  leave  is  re- 
fused, he  may  still  proceed  by  writ  of  revivor  (s.  180). 

Tbe  facts  upon  which  the  application  is  made,  for  instance, 
that  judgment  was  signed  more  than  six  years  before  the  date  of 
the  application,  and  is  still  unsatisfied,  must  be  shown  to  the  court 
by  affidavits  (see  s.  184,  post,  p.  115).  If  the  application  is  made 
by  executors,  the  affidavit  must  further  show  that  probate  of  tbe 
-will  has  been  granted  to  them  (Vogel  v.  Thompson,  1  Exch.  60). 
The  form  of  tlie  rule  nisi  in  the  former  case,  and  of  the  summons 
in  the  latter,  is  prescribed  above. 

The  rule  to  show  cause  may  be  served  abroad  {Stockport  v. 
Hawkins,  1  D.  &  L.  204).  Personal  service  is  not  necessary,  if 
tbe  defendant  can  be  shown  to  be  avoiding  the  service  of  the 
rule  (Dixon  v.  Thorold,  9  Dowl.  827). 

The  words,  "or  otherwise,"  in  this  section  will  include  a 
change  by  bankruptcy  or  insolvency  (see  s.  140,  posty  p.  120). 

Proceedinffi  130.  Upon  such  application,  in  case  it  manifestly 
cSSoiTfor^"  appears  that  the  party  making  the  same  is  entitled  to 
suggestion     execution,  the  court  or  judge  shall  allow  such  sor- 

to  revive  ^      o  -o 

judgment. 


ApplieaHon 
for  leave  to 
enter  a  tug- 
gettUm, 
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ge8ti(m  as  aforesaid  to  be  entered  in  the  form  con-^ 
tained  in  the  Schedule  (A^  to  this  act  annexed,  marked 
Xo.  8,  or  to  the  like  effect,  and  execution  to  issue 
thereupon,  and  shall  order  whether  or  not  the  costs 
of  such  application  shall  be  paid  to  the  partj  making 
the  same ;  and  in  case  it  does  not  manifestly  so 
appear,  the  court  or  judge  shall  discharge  the  rule  or 
dioniss  the  summons  with  or  without  costs :  provided 
nevertheless,  that  in  such  last-mentioned  case  the 
partj  making  such  application  shall  be  at  liberty  to 
proceed  by  writ  of  revivor  or  action  upon  the  judg- 
ment. 

See  8«  to  what  should  appear  upon  the  affidavits,  in  the  case 
of  a  judgwtent  more  than  twenty  years  old ;  per  Wightmao,  J^ 
Lmkst  y.  Rickardttm  (2  Jur.  N.  S.  716,  BaU  Court,  T.  T.  1856). 

131.  The  writ  of  revivor  shall  be  directed  to  the  wnti  of  re- 
parly  called  upon  to  show  cause  why  execution  should  Jjjji^tag, 
not  he  awarded,  and  shall  bear  teste  on  the  day  of  its  themm. 
issuing ;  and,  after  reciting  the  reason  why  such  writ 
has  b^me  necessary,  it  shall  call  upon  the  party,  to 
whom  it  is  directed,  to  appear,  within  eight  days  after 
service  thereof,  in  the  court  out  of  which  it  issues,  to 
diow  cause  why  the  party  at  whose  instance  such  writ 
has  been  issued  should  not  have  execution  against  the 
party  to  whom  such  writ  is  directed,  and  it  shall  give 
notice  that,  in  default  of  appearance,  the  party  issuing 
floch  writ  may  proceed  to  execution  ;  and  such  writ 
may  be  in  the  form  contained  in  the  Schedule  (A^  to 
tills  act  annexed,  marked  No.  9,  or  to  the  like  effect, 
and  may  be  served  in  any  county,  and  otherwise  pro- 
ceeded upon,  whether  in  term  or  vacation,  in  the  same 
maDoer  as  a  writ  of  summons  ;  and  the  venue  in  a 
^laration  upon  such  writ  may  be  laid  in  any  county; 
and  &e  pleadings  and  proceedings  thereupon,  and  the 
rights  of  the  parties  respectively  to  costs,  shall  be  the 
same  as  in  an  ordinary  action. 

The  writ  of  revivor  lies  on  a  judgment  in  ejectment  {Doe  v.  Etrkfor— 
ifie,  J  I>owL  N.  S.  690).  If  the  judgment  is  under  ten  years  »*oi<««^<'- 
old  it  may  be  sued  out  as  a  matter  of  course  (s.  134,  post,  p.  115). 
It  must  faie  sued  out  of  the  court  in  which  the  judgment  was  given 
(Com.  Dig.  PI.  3,  L.  8) ;  and  as  it  is  a  judicial  writ  it  must 
feQow  the  judgment  {Ponton  v.  Hale,  2  Salk.  598).  A  writ  of 
rerivor  of  a  judgment  of  assets,  quando  acciderint,  would  be  bad, 
if  it  prayed  execution  of  assets  generally  ( Mara  v.  Quin,  6  T. 
H.  1 ;  and  see  Smith  v.  Tateham,  2  Exch.  205). 

The  writ  is  sued  out  on  a  precipe,  as  in  the  case  of  a  writ  of 
(mMie,  p.  8).    It  bears  teste  on  the  day  of  its  issuing. 
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Amending 
thevorU. 


ProeeedinQi 
in  reviver. 


Tbe  foiin  of  writ  given  in  the  schedule  ie  to  be  followed ;  and  it 
is  to  be  lerved,  and  otherwiac  proceeded  upon,  as  a  writ  of 
summons. 

As  to  appearance  to  the  writ,  see  s.  183  {poit,  p.  115). 

By  analogy  to  the  practice  on  proceedings  by  tcirt  faeUu,  tiie 
writ  of  revivor,  if  irregular,  may  be  quashed  at  the  costs  of  the 

Elaintiff,  if  the  defendant  has  appeared  {Olii>er$on  v.  Latour,  7 
^owl.  605).  It  may  be  amended,  also,  to  roalce  it  correspond 
with  the  record  {Braswell  v.  Jkco,  9  East,  316),  and  this  after  a 
plea  of  nul  tiel  record  (Farkint  v.  Petit,  1  B.  &  P.  275 ;  and  see 
Holland  v.  PbilUpt,  10  A.  &  £.  149,  and  the  cases  there  referred 
to). 

A  plaintiff  may  not  quash  his  own  writ  of  scire  facioM,  or  re- 
vivor, after  a  defendant  has  appeared,  except  on  payment  of  coats 
(R.  G.,  H.  T.  1853,  r.  78,  pott). 

A  second  writ  of  revivor  is  necessary,  where  the  six  years 
have  expired  since  judgment  was  signed ;  the  proceedings  on  the 
first  writ  had  to  be  recited  in  the  second  ( Walker  v.  Thelhuont  1 
Dowl.  N.  S.  578;  but  now  qtuere). 

The  venue  in  the  declaration  on  a  writ  of  revivor  may  be  laid 
in  any  county,  and  the  pleadings  and  other  proceedings  are  to  be 
the  same  as  in  ordinary  actions.  The  defendant  will  not  be  at 
liberty  to  plead  to  the  declaration  any  matter  which  might  have 
been  plea  Jed  or  set  up  as  a  defence  to  Uie  original  action  {Bradley 
V.  Eyre,  11  M.  &  W.  432).  Fraud  in  obtaining  the  original  judg- 
ment must  be  specially  pleaded,  though  it  may  afford  ground  for 
moving  to  set  aside  the  proceedings  {Thomas  v.  PVilliams,  3  Dowl. 
C55  ;  Dodgson  v.  Scott,  2  Exch.  457). 

It  may  be  observed  that  the  writ  of  scire  facias  is,  to  some 
extent,  superseded  by  the  writ  of  revivor ;  but  it  is  not  abolished. 


Writs  of  jc/re 
/aeia*  In 
other  cases 
to  be  tested, 
directed  and 
proceeded 
upon  in  like 
manner. 

Scirefadat, 


132.  All  writs  of  scire  facias  issued  out  of  any  of 
the  Superior  Courts  of  Law  at  Westminster  against 
bail  on  a  recognizance ;  ad  audiendum  errores ; 
against  members  of  a  joint-stock  company  or  other 
body,  upon  a  judgment  recorded  against  a  public 
officer  or  -other  person  sued  as  representing  such 
company  or  body,  or  against  such  company  or  body 
itself;  by  or  against  a  husband  to  have  execution  of 
a  judgment  for  or  against  a  wife  ;  for  restitution  after 
a  reversal  in  error  ;  upon  a  suggestion  of  further 
breaches  after  judgment  for  any  penal  sum,  pursuant 
to  the  statute  passed  in  the  session  holden  in  the 
eighth  and  ninth  years  of  the  reign  of  King  William 
the  Third,  intituled  "An  Act  for  the.  better  preventing 
frivolous  and  vexatious  Suits;"  or  for  the  recovery  of 
land  taken  under  an  elegit^  shall  be  tested,  directed 
and  proceeded  upon,  in  like  manner  as  writs  of 
revivor. 


This  section,  it  may  be  noticed,  does  not  affect  writs  of  scire 
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faeim*  istaed  from  tbe  oommoo  law  tide  of  the  Court  of  Chancery 
(12  &  18  Vict  c.  109). 

The  marriage  of  a  woman,  plaintiff  or  defendant,  before  judg- 
ment, is  proT^ed  for  by  a.  141  (  jmsI,  p.  123). 

Aa  to  teire  faeuu  acainat  members  of  a  public  company,  see 
Omstx  ▼.  Brttttl  (11  M.  &  W.  461);  Sc^i  ▼.  UxbrU/ge,  tfc  Rf. 
C^mpmtp,  L.  R.  1  C.  P.  596 ;  Itfraeombe  Ay.  Cumpamy  ▼.  Dtvom 
4*  Somenet  Ry.  Campaup,  L.  R.  2  C.  P.  15;  tVillMmt  ▼.  Sidmwth        f 
Rjf.  4-  Harbomr  Company,  L.  R.  2  Ex.  284;  Righy  ▼.  Dublin^  Jf-e.,       Ar    A/  /   t  , .  ^ 
My.  Company,  2  Weekly  Notes,  p.  176,  C.  P.,  T.T.,  and  Notes    ^"^ 
to  tbe  Companies  Clauses  Act,  1845  (8  &  9  Vict,  c  16),  s.  96, 
in  Chit.  Stat^  3rd  edit,  voL  i.,  pp.  739,  740). 

Proceedings  against  executors  upon  a  judgment  of  assets  im 
Juiuro  may  "how  be  had  in  like  manner  as  writs  of  rcTivor 
(C.  L.  P.  A.  1854,  s.  91,  pott). 

133.  Notice  in  writing  to  the  plaintiff,  his  attorney  Appearance 
or  agent^  shall  be  sufficient  appearance  to  a  writ  of^^f 
revivor. 

134.  A  writ  of  revivor  to  revive  a  judgment  less  Attoiatne 
than  ten  years  old  shall  be  allowed  without  any  rule  revTTor  upon 
or  order ;  if  more  than  ten  years  old,  not  without  a  Judgment 
rule  of  court  or  a  judge's  order ;  nor,  if  more  than  Sn'Jean' 
fifteen,  without  a  rule  to  show  cause.  <''^' 

Under  the  old  practice,  orders  for  a  act.  fa.  were  granted  without 
a  summons,  where  the  judgment  was  lesa  than  fifteen  years  old, 
on  an  affidavit  setting  forth  the  judgment,  and  stating  it  to  be 
■till  unsatisfied  (Tidd's  Forms,  477).  This  affidavit  ought  to  be 
■wde  by  the  party ;  or  if  by  the  attorney,  it  should  be  by  the 
attorney  in  the  cause  when  judgment  was  obtained,  otherwise  an 
affidavit  from  such  attorney  should,  if  possible,  be  obtained  (JVipr- 
/oft  ▼.  Spencer,  4  Dowl.  746).  But  an  affidavit  by  the  attorney 
suing  out  the  writ  will  be  sufficient  in  some  cases,  as  where 
plaintiffs  in  revivor,  executors,  were  infants  and  abroad  at  the 
time  of  the  judgment  (Smith  v.  Mee,  I  D.  &  L.  907).  The  ap. 
pfication  for  leave  to  sue  out  this  writ  will  not,  it  would  appear, 
be  within  the  general  rule  of  all  the  courts,  that  a  matter  cannot 
be  aaitated  twice;  so  that  a  fresh  application,  if  the  first  is  re- 
fbsed  or  a  judge's  order  thereon  abandoned,  m|y  be  made  on 
frnh  materials  {Dodgson  v.  Scott,  2  Exch.  467). 

The  rule  to  revive  after  fifteen  years  is  nisL  The  judgment 
itself  cannot  be  impeached  on  showing  cause  against  the  rule, 
but  a  cross- motion  to  set  it  aside  should  be  made  for  that  purpose 
{Thomat  V.  Wiliianu,  3  DowL  655).  Where  the  defendant  was  in 
America,  but  was  the  owner  of  houses  in  England,  service  of  the 
role  was  ordered  to  be,  by  sticking  it  up  in  the  office,  and  serving 
eopies  on  the  tenants  in  possession  (Macdonald  v.  Maclaren^  11 
M.  ft  W.  465). 

Death,  Masbiaoe  and  Bankkuptct. 

And  with  respect  to  the  effect  of  death,  marriage 
and  bankruptcy  upon  the  proceedmgs  in  an  action,  be 
it  enacted  as  follows : — 

Action  not 

135.  The  death  of  a  plaintiff  or  defendant  shall  not  to  abat«  by 

^  death. 
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cause  the  action  to  abate,  but  it  may  be  continued  as 
hereinafler  mentioned. 

Onlfifmction  Thif  and  the  following  sections  grive  a  right  to  the  personal 
representative  of  a  deceased  sole  plaintiff,  to  enter  a  suggestion 
of  the  death  of  the  plaintiff,  and  to  continue  the  action  only  in 
those  cases  where  the  cause  of  action  would  before  that  act  have 
survived  to  the  representative,  and  he  could  have  coronienced  an 
action  in  his  representative  character  {FUnn  v.  Perkins,  L.  J.  82, 
Q.  B.  10,  Bail  Court,  Croinpton,  J.) 

This  section  did  not,  perhaps,  include  repkmn,  which  is  not  an 
'*  action  *'  within  the  meaning  given  to  that  word  by  the  interpreta- 
tion clause  (s.  277,  pott)\  but  see  now  19  &  20  Vict.  c.  108,  s.  QS 
(C.  L.  P.  A.  1860,  s.  22,  n.,  po$t). 

As  judicial  proceedings  are  to  be  considered  as  taking  place  at 
the  earliest  period  of  the  day  on  which  they  are  done;  it  was 
held,  in  a  case  where  judgment  was  signed  and  execution  issued 
on  the  day  on  which  the  defendant  died,  that  the  judgment  and 
execution  were  regular  (  Wright  v.  MillSt  4  H.  &  N.  488 ;  L.  J. 
28,  Ex.  223). 

See  as  to  proceedings  by  a  defendant  or  his  representative, 
when  default  is  made  in  prosecuting  the  action  after  abatement 
by  reason  of  death,  C.  L.  P.  A.  1854,  s.  92,  po$U 


Prooeedingt 
in  cste  of 

death  of 
one  or  more 
of  f everal 
plaintiA  or 
defendante. 


Deathitfone 
or  mart  of 
several 
plaint^ 


136.  If  there  be  two  or  more  plaintifis,  or  defend- 
antSy  and  one  or  more  of  them  should  die,  if  the  cause 
of  such  action  shall  survive  to  the  surviving  plaintiff 
or  plaintiffs,  or  against  the  surviving  defendant  or  de- 
fendants, the  action  shall  not  be  thereby  abated ;  but 
such  death  being  suggested  upon  the  record,  the  action 
shall  proceed  at  the  suit  of  the  surviving  plaintiff 
or  plaintiffs  against  the  surviving  defendant  or  de- 
fendants. 

This  section  is  in  the  words  of  8  &  9  Will  3,  c  11,  s.  7.  If 
the  death  happens  before  issue  joined,  it  should  be  suggested  in 
making  up  the  issue  {Par  v.  Derm,  1  Burr.  362).  If  it  happens 
after  issue  joined,  it  should  be  suggested  on  the  Nisi  Prius  record 
{Rex  V.  CiAen,  4  Stark.  N.  P.  511);  and  the  suggestion  must  be 
entered,  and  the  facts  thus  brought  to  the  knowledge  of  the  court 
before  any  further  proceedings  can  be  taken  ( Pinkus  v.  Siureh, 
5  C.  B.  474 ;  Larchin  v.  Buckle,  1  L.  M.  &  P.  740). 

An  action  by  husband  and  wife,  in  right  of  the  wife,  survives  to 
her  upon  her  husband's  death  {Sherrington  v.  Yates,  12  M.  &  W. 
8.55,  Ex.  Ch.) 

Affidavits  to  be  used  in  the  cause  after  the  death  of  any  of  the 
parties  should  be  entitled  in  the  names  of  the  survivors  only 
{Larchin  v.  Buckie,  ubi  supra). 

Where  there  are  two  or  more  plaintiffs  or  defendants,  and  one 
or  more  of  them  die  after  judgment,  execution  by/,  fa.  or  ca,  m. 
may  be  had  within  six  years  for  or  against  the  survivors,  without 
revivor.  The  execution  should  follow  the  judgment,  and  be  sued 
out  in  the  joint  names  of  all  the  parties ;  but  a  joint  execution 
may  be  levied  upon  one  only,  by  directing  the  sheriff  to  levy 
accordingly  (2  Wms.  Saund.  72, 1). 
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137.  In  case  of  the  death  of  a  sole  plaintiff  or  sole  Proceedings 
sorviving  plaintiff,*  the  legal  representative  of  such  ^e&^hot 
plaintiff  may,  by  leave  of  the  court  or  a  judge,  enter  *«>i« p**^- 
a  suggestion  of  the  death,  and  that  he  is  such  legal 
representative,  and  the  action  shall  thereupon  pro- 
ceed ;  and,  if  such  suggestion  be  made  before  the  trial, 
the  truth  of  the  suggestion  shall  be  tried  thereat, 
togeUier  with  the  title  of  deceased  plaintiff,  and  such 
judgment  shall  follow  upon  the  verdict  in  favour  of 
or  against  the  person  making  such  suggestion,  as  if 
such  person  were  originally  the  plaintiff 

The  entry  of  this  suggestion  mnst  be  made  before  any  further 
proceeding  in  the  action  (a.  136,  n.,  ante,  p.  116).  It  can  be  made 
only  by  leave  of  the  court  or  a  judge.  The  suggestion,  it  would 
appear,  is  traversable  (  Watson  v.  Quitter,  1  D.  &  L.  244),  and  the 
troth  of  it,  if  made  before  trial,  may  be  tried  thereat  In  Bamteelt  v. 
Satkertami  (1  L.  M.  &  P.  159)  the  action  had  proceeded  to  trial, 
in  the  name  of  a  public  officer,  substituted  immediately  before 
the  trial,  in  the  place  of  one  who  had  died,  and  whose  death  was 
suggested  on  the  record ;  and  the  verdict  was  set  aside,  as  the 
suggestion  had  been  entered  without  the  authority  of  the  court, 
and  without  an  opportunity  being  given  to  the  defendant  to  tra- 
verse the  fact  suggested.  In  this  case,  in  which  are  collected  all 
the  cases  relating  to  the  endy  of  suggestions,  a  point  was  raised, 
but  not  decided,  whether  (if  a  suggestion  was  traversable)  the 
time  between  the  10th  of  August  and  24th  of  October  was  ex- 
cluded from  the  computation  of  time  to  plead.  It  was  contended 
diat  to  extend  the  2  Will.  4,  c.  39,  s.  11,  in  this  way,  would  have 
excluded  a  plea  puis  darrein  continuance  during  the  same  period ; 
and  it  may  be  observed,  that  by  s.  69  {ante,  p.  69),  it  is  expressly 
enacted,  that  a  plea  puis  darrein  continuance  may  be  pleaded  be- 
tween 10th  August  and  24th  October. 

See  as  to  proceedings  by  a  defendant  upon  abatement  by  death,   C.  L.  P.  A. 
C.  L.  P.  A.  1854,  s.  92,  pott.  IM*.  ■•  »2. 


138.  In  case  of  the  death  of  a  sole  defendant  or  Proeeeding 
sole  surviving  defendant,  where  the  action  survives,  JfJJie  SJ  sole 
the  plaintiff  may  make  a  suggestion,  either  in  any  of  •urviving  de- 
the  pleadings,  if  the  cause  has  not  arrived  at  issue,  or  '•"^■°*- 
in  a  copy  of  the  issue,  if  it  has  so  arrived,  c^f  the 
death,  and  that  a  person  named  therein  is  the  exe- 
cutor or  administrator  of  the  deceased;  and  may  there- 
upon serve  such  executor  or  administrator  with  a 
copy  of  the  writ  and  suggestion,  and  with  a  notice, 
tigned  by  the  plaintiff  or  his  attorney,  requiring  such 
executor  or  administrator  to  appear  within  eight  days 


*  Tbe  words  "  where  the  action  rarviTet,"  which  are  in  the  following 
Mctlm,  are  not  used  here,  hat  this  vection  must  be  construed  as  if  those 
votds  were  ioaened  In  it  {Flinn  v.  PerHns,  L.  J.  82,  Q.  B.  10,  cited  in  note 
tes.U5,aii/tf,p.  116). 
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after  service  of  the  notice,  inclusive  of  the  day  of 
such  service,  and  that  in  default  of  his  so  doing  the 
plaintiff  may  sign  judgment  against  him  as  such 
executor  or  administrator ;  and  the  same  proceedings 
maj  be  had  and  taken  in  case  of  non-appearance  after 
such  notice  as  upon  a  writ  against  such  executor  or 
administrator  in  respect  of  the  cause  for  which  the 
action  was  brought;  and  in  case  no  pleadings  have 
taken  place  before  the  death,  the  suggestion  shall 
form  part  of  the  declaration,  and  the  declaration  and 
suggestion  maj  be  served  together,  and  the  new  de- 
fendant shall  plead  thereto  at  the  same  time ;  and  in 
case  the  plaintiff  shall  have  declared,  but  the  defendant 
shall  not  have  pleaded  before  the  death,  the  new  de- 
fendant shall  plead  at  the  same  time  to  the  decla- 
ration and  suggestion  ;  and  in  case  the  defendant 
shall  have  pleaded  before  the  death,  the  new  defend- 
ant shall  be  at  liberty  to  plead  to  the  suggestion, 
only  by  way  of  denial,  or  such  plea  as  may  be  appro- 
priate to  and  rendered  necessary  by  his  diaracter  of 
executor  or  administrator,  unless  by  leave  of  the 
court  or  a  judge  he  should  be  permitted  to  plead 
fresh  matter  in  answer  to  the  declaration  ;  and  in 
case  the  defendant  shall  have  pleaded  before  the 
death,  but  the  pleadings  shall  not  have  arrived  at 
issue,  the  new  defendant,  besides  pleading  to  the 
suggestion,  shall  continue  the  pleadings  to  issue  in 
the  same  manner  as  the  deceased  might  have  done, 
and  the  pleadings  upon  the  declaration  and  the  plead- 
ings upon  the  suggestion  shall  be  tried  together ; 
and  in  case  the  plaintiff  shall  recover,  he  shall  be 
entitled  to  the  like  judgment  *  in  respect  of  the  debt 
or  sum  sought  to  be  recovered  and  in  respect  of  the 
costs  prior  to  the  suggestion,  and  in  respect  of  the 
costs  of  the  suggestion,  and  subsequent  thereto,  he 
shall  be  entitled  to  the  like  judgment f  as  in  an  action 
originally  commenced  against  the  executor  or  admi- 
nistrator. 

This  legialation  if  new.  It  would  feem  that  the  provisions  of 
the  first  clause  as  to  the  service  of  a  notice  on  the  executor  or 
administrator  of  a  deceased  defendant  override  the  provisions  in 
the  clauses  which  follow ;  so  that  in  all  cases,  the  substituted 
defendant  must  have  this  notice  served  upon  him,  and  in  all 
oases,  if  he  fails  to  appear,  the  plaintiff  mav  sign  judgment ;  and 
this  even  if  the  original  defendant  has  pleaded,  or  the  parties 
were,  at  the  time  of  the  death,  at  issue. 


*  Tlila  if  Indgment  as  to  debt  and  cotta  de  bonis  tettatoHs  only. 

t  ThiM  iMjudgment B» to  cQtU d4 boni$ ttatatorii et *i moH tU bonis pnpriU, 
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If  a  cole  or  sole  surTiviiig  defendant  dies  after  writ  issued,  and  j/ier  wit 
belbre  declaration,  the  plaintiff  should,  in  the  declaration,  sug-  ****i^  o»*<i 
gcst  the  death,  and  that  a  person  therein  named  is  executor  or  J^JJJ,*^**' 
administraCor  of  the  deceased ;  and  then  serve  on  such  executor 
or  adnioiitrator  a  copy  of  the  writ  and  declaration,  and  a  notice 
requiriiig  him  to  appear  in  eight  days  after  service,  otherwise 
judgntent. 

The  aubatituted  defendant  must  appear  within  the  eight  days, 
otherwise  the  plaintiff  may  sign  judgment  in  default  of  appear. 
WBce,  and  be  must  also  plead  within  eight  days  after  notice  to 
plead,  which  may  be  given  with  the  declaration,  otherwise  judg- 
nkent  by  tul  dkit  may  be  signed  (see  p.  65,  ante). 

If  the  plaintiff  has  declared  before  the  deaih  of  the  ori^nal  After  deeia- 
defiendant,  but  such   defendant  has  not  pleaded,  the  pkintiff  r^^^fj^ 
siiottld  serve  the  executor  or  administrator  with  a  copy  of  the  °^^"^P*^^ 
writ,  and,  with  the  suggestion  above  referred  to,  and  with  a  notice 
requiring  him  within  eight  days  to  appear,  and  within  eight  days 
to  plead  to  the  suggestion  and  to  the  declaration. 

If  the  original  defendant  has  pleaded,  the  plaintiff  may  sug-  After pUa, 
gevt  the  death  in  his  replication,  serve  with  the  replication  a  copy 
of  the  original  writ,  the  notice  to  appear  above  referred  to,  a 
notice  to  plead  to  the  suggestion,  and  a  notice  to  rejoin  (s.  78,  n. 
mmit,  p.  78).  The  substituted  defendant  will  be  entitled  to  eight 
days  to  appear  and  plead  to  the  suggestion  (s.  68,  aii/«,  p.  65), 
aod  so  he  gets  eight  days  to  rejoin.  » 

The  aubstituted  defendant  may  only  plead,  as  of  right,  in  ad- 
ditioa  to  the  pleas  of  the  original  defendant,  such  pleas  as  are 
appropriate  to  bia  character  of  executor  or  administrator  i  but  he 
nuiy  obtain  leave  from  a  judge  to  plead  fresh  matter  to  the  decla- 
ratioa. 

The  sabstituted  defendant,  besides  pleading  to  the  suggestion, 
most  continue  the  pleadings  precisely  as  the  deceased  defendant 
ovgfat  to  have  done. 

If  the  parties  have  been  at  issue  before  the  original  defendant's  After  issue 
death,  the  suggestion  is  to  be  made  in  the  issue ;  a  copy  of  which  ^'*^ 
is  to  be  serv^  with  the  notice  to  appear,  and  with  a  copy  of  the 
ofigina]  writ. 

Judgment  in  default  of  appearance  seems  to  follow  in  all  cases; 
the  truth  of  the  suggestion  is  triable  as  a  collateral  issue  at  the 
triaJ ;  and  judgment,  if  for  the  plaintiff,  follows  the  verdict  as  if 
the  substituted  executor  or  administrator  had  been  originally 


Where  a  plaintiff  discontinued,  after  appearance  by  an  admi-  ^   • 

wimtrat|j-^  k^  was  held  to  be  entitled  to  the  whole  of  defendant's  ^     - 

eoats  oi  smtiBenge  v.  Swune,  Jdministratrix,  4«.,  15  C.  B.  784 ;  ^■ 
h,  J.  23,  C.  P.  182). 

139.  The  death  of  either  party  between  the  verdict  Death  be- 
and  the  judgment  shall  not  hereafter  be  alleged  for  d7c7and"' 
error,  so  as  such  judgment  be  entered  within  two  judgment. 
terms  after  such  verdict. 

It  either  party  dies  after  a  special  verdict,  or  special  case,  or 
during  the  argument  of  a  motion  in  arrest  of  judgment,  or  for  a 
trial,  judgment  may  be  entered,  at  common  law,  after  the 
~ii,  as  of  the  term  in  which  judgment  should  have  been  given, 
pro  tune  iCorlUU  v.  Garland,  9  Bing.  8d).  So  in  the  case 
of  a  verdict  subject  to  an  award,  when  the  award  is  made  in  the 


[ 


^ 


120  THE  COMMON  LAW  PBOCEDUEB  ACT,  1852. 

lifetime  of  both  ]^arties,  but  the  successful  party  diet  pending  a 
rule  to  set  it  aside,  judgment  may  be  entered  nunc  pro  tMne 
{Bridget  ▼.  Smithy  8  Bing.  29;  see  also  Heathcote  ▼.  fFing,  11 
£xch.  365 ;  L.  J.  25,  Ex.  23).  So  where  leave  is  given  to  the 
defendant  to  enter  a  verdict,  and  he  dies  after  the  trial  and  before 
the  next  term,  the  motion  to  enter  the  verdict  may  be  made  with- 
out putting  tlie  executors  on  the  record,  and  the  verdict  entered 
accordingly  (Freeman  v.  Rosher,  13  Q.  B.  780).  So,  where  a 
cause  is  referred  to  a  barrister  to  state  a  special  case,  it  may  be 
stated  after  the  death  of  one  of  the  parties,  and  judgment  entered 
accordingly  (Jamet  v.  Crane,  15  M.  &  W.  379).  The  delay  beinff 
the  act  of  the  court,  and  not  of  the  party,  judgment  is  entered 
iianc  pro  tunc,  that  the  parties  may  not  be  prejudiced  ( 2  Wms. 
Saund.  72 ;  aitd  see  Afilet  v.  mUiams,  9  Q.  B.  47 ;  Freeman  v. 
Tranah,  12  C.  B.  406;  L.  J.  21,  C.  P.  214;  and  Heathcote  v. 
Wing,  ubi  supra ;  Moore  v.  Roberts,  3  C.  B.,  N.  S.  844,  where,  in 
the  absence  of  a  legal  representative  of  the  deceased  plaintiff,  his 
former  attorney  in  the  cauxe  showed  cause  against  a  rule  obtained 
by  the  defendant  to  enter  judgment  of  nonsuit  nunc  pro  tunc). 

This  section  is  in  the  words  of  17  Car.  2,  c.  8,  s.  1.  Under  the 
similar  provisions  of  that  statute,  it  was  held  that  the  death  of 
either  party  before  the  assizes  was  not  remedied  (this  case  is  pro- 
vided for  by  other  sections  of  this  statute) ;  but  if  the  party  died 
after  the  assizes  began,  though  the  trial  were  after  the  death,  it 
•  was  within  the  remedy  of  the  statute,  the  assizes  being  but  one 

day  in  law :  so  if  the  party  died  after  the  first  day  of  the  sittings, 
and  before  trial,  or  at  the  adjourned  sittings  {Chetham  v.  Sturte^ 
vant,  1  D.  &  L.  631 ),  the  judgment  is  entered  by  or  against  the 
party  as  if  he  were  living,  and  must  be  signed  within  two  terms 
after  the  verdict ;  for  signing  it  is  an  entering  within  this  section 
(2  Wms.  Saund.  72  n. ;  and  see  Frewin  v.  Lethbridge,  7  W.  R« 
442  ;  Ex.  E.  T.  1859).« 

This  enactment  is  not  confined  to  actions  which  would  have 
survived ;  therefore,  an  executor  may  enter  up  iudgment  on  a 
verdict  obtained  by  the  testator  in  an  action  for  libel  (Pa/Mer  v. 
Cohen,  2  B.  &  Ad.  966 ;  Kramer  v.  Waymark,  L.  R.  1  Ex.  241). 

A  writ  of  revivor  must  follow  the  judgment,  and  recite  it  aa 
entered  in  the  lifetime  of  the  party  deceased ;  that  is  to  say,  it 
should  be  in  the  same  form  as  where  the  writ  is  sued  out  by  a 

Eersonal  representative  upon  a  judgment  entered  up  in  the  actual 
fetime  of  the  original  party. 

Proceedings        140.  If  the  plaintiff  in  anj  action  happen  to  die 

diShaft^r     *^^  *°  interlocutory  judgment  and  before  a  final 

interlocutory  judgment  obtained  therein,  the  said  action  shall  not 

fini*j!ldg!      abate  by  reason  thereof,  if  such  action  might  be  origi- 

inent.  nally  prosecuted  or  maintained  by  the  executor  or 

administrator  of  such  plaintiff;  and  if  the  defendant 

die  after  such  interlocutory  judgment  and  before  final 

judgment  therein  obtained,  the  said  action  shall  not 

abate,  if  such  action  might  be  originally  prosecuted  or 

maintained  against  the  executor  or  administrator  of 


•  See  as  to  entering  np  a  Jndinnent  for  porpoies  of  exeeation,  t.  SM,  and 
R.  Q.,  H.  T,  185S,  n.  70,  71,  post. 
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such  defendant ;  and  the  plaintiff,  or  if  he  be  dead 
afier  soch  interlocutory  judgment,  his  executors  or 
administrators,  shall  and  maj  have  a  writ  of  reyivor, 
in  ihe  form  contained  in  the  schedule  (A.)  to  this  act 
annexed,  marked  No.  9,*  or  to  the  like  effect,  against 
the  defendant,  if  living  after  such  interlocutory  judg- 
mait,  or  if  he  be  dead,  then  against  his  executors  or 
adminiBtrators,  to  show  cause  why  damages  in  such 
action  should  not  be  assessed  and  recoyered  by  him  or 
them;  and  if  such  defendant,  his  executors  or  adminis- 
trators, shall  appear  at  the  return  of  such  writ,  and 
not  show  or  allege  any  matter  sufficient  to  arrest  the 
final  judgment,  or  shall  make  default,  a  writ  of  inquiry 
of  damages  shall  be  thereupon  awarded,  or  the  amount 
for  which  final  judgment  is  to  be  signed  shall  be 
referred  to  one  of  t£e  masters,  as  hereinbefore  pro- 
vided ;  and  upon  the  return  of  the  writ,  or  delivery 
ci  ihe  order  with  the  amount  indorsed  thereon  to  the 
plaintiff,  his  executors  or  administrators,  judgment 
final  shall  be  given  for  the  said  plaintiff,  his  executors 
or  administrators,  prosecuting  such  writ  of  revivor, 
against  such  defendant,  his  executors  or  administra- 
tors respectively. 

Go  tbe  death  of  the  plaintifT,  the  action  does  not  ahate ;  if  it  is  ikath  of 
nch  at  might  have  originally  been  maintained  by  the  executor  plaku^. 
or  administrator.  An  action  for  libel,  not  being  such  an  action, 
does,  therefore,  abate  by  the  death  of  the  plaintiff,  after  interlo- 
cutory judgment,  and  after  the  execution  of  the  writ  of  inquiry, 
if  the  death  takes  place  before  final  judgment  {Inland  y.  Champ- 
a^f,  4  Taont  884). 

Neither  on  the  death  of  a  defendant  does  the  action  abate,  if  it  Death  efd&- 
is  one  which  might  have  been  maintained  against  the  executors  f'^^^'^ 
or  idmioistrators.  Where,  however,  two  defendants  are  jointly 
ned,  and  one  dies  after  interlocutory  and  before  final  judgment, 
the  pUintifiT  cannot  proceed  against  the  executors  of  the  deceased, 
fcr  the  action,  being  joint,  survives  against  the  other  defendant 
{Fort  V.  Oiher,  1  M.  &  S.  242). 

In  the  case  of  the  death  of  a  defendant,  when  the  action  was  WrUi^ 
one  which  might  have  been  maintained  against  the  executors  or  tn^vcrr- 
administrators,  it  has  been  decided  that,  when  the  writ  of  inquiry 
had  not  been  executed,  the  writ  of  tei.fa.  ought  to  be  for  the  exe- 
cators  or  administrators  to  show  cause  why  the  damages  should 
not  be  auesaed  and  recovered  against  them  (Tidd's  Pract.  Forms, 
494;  Sadth  v.  Harmon,  1  Salk.  315).  The  writ  of  revivor  given 
by  this  section  is  to  the  same  effect ;  and  if  the  executors  do  not 
sppear,  or,  appearing,  do  not  show  matter  sufficient  to  arrest  the 
judgment,  a  writ  of  inquiry,  or  a  reference  to  the  master  (s.  94 
*■**•  P-  87),  may  be  necessary. 

lo  the  case  of  the  death  of  a  defendant  after  interlocutory  Death  <^de- 
jodgment,  and  after  the  execution  of  a  writ  of  inquiry,  but  before  fendant  after 
__^ ^ inUriotMHtry 

*  TUt  fonn  Mems  mora  applicable  in  the  case  of  death  after  final  judg- 
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final  judgment,  die  writ  of  revivor  given  by  this  section  is  noty 
it  would  appear,  applicable.  The  act.  fa.,  in  such  cases,  called 
on  the  executors  or  administrators  to  show  cause  why  the  damages 
should  not  be  adjudged  to  the  plaintiff,  or,  in  case  of  his  death, 
to  his  executors  or  administrators  (2  Wms.  Saund.  729).  Nor 
is  there  any  provision  to  avoid  the  necessity  of  two  writs  of  tcL 
fa,  (or  revivor) ;  one,  to  make  the  executors  or  administrators 
parties  to  the  record ;  the  other,  to  give  them  an  opportunity  of 
pleading  want  of  assets,  or  other  matter  that  an  executor  may 
plead  to  a  sci.  fa,  on  final  Judgment  against  the  testator  (see 
2  Wms.  Saund.  72  r). 

141.  The  marriage  of  a  woman  plaintiff  or  defend- 
ant shall  not  cause  the  action  to  abate,  but  the  action 
maj,  notwithstanding  be  proceeded  with  to  judgment; 
and  such  judgment  may  be  executed  against  the  wife 
alone,  or,  by  suggestion  or  writ  of  revivor  pursuant 
to  this  act,  judgment  may  be  obtained  against  the 
husband  and  wife,  and  execution  issue  thereon ;  and 
in  case  of  a  judgment  for  the  wife,  execution  may  be 
issued  thereupon  hj  the  authority  of  the  husband 
without  any  writ  of*^  revivor  or  suggestion ;  and  if  in 
any  such  action  the  wife  shall  sue  or  defend  bj 
attorney  appointed  by  her  when  sole,  such  attorney 
shall  have  authority  to  continue  the  action  or  defence, 
unless  such  authority  be  countermanded  by  the  hus- 
band, and  the  attorney  changed  according  to  the  prac- 
tice of  the  court 

This  section  does  not  apply  in  the  case  of  the  marrii^  of  a 
female  defendant  qfter  judgment  {MorrU  v.  Coatet,  25  L.  T.  176, 
Q.  B.,  T.  T.  1855). 

If  an  action  is  brought  by  or  against  a  married  woman  as  a 
feme  soUt  the  defendant  in  the  first  case,  the  wife  in  the  second, 
may  plead  in  abatement  (ss.  36,  87,  ante,  pp.  43,  44).  This 
section  provides  for  the  event  of  marriage  after  action  brought. 

If  a  woman  married  after  action  brought,  and  before  trial,  the 
coverture  was  also  pleadable  in  abatement,  either  directly  by  such 
a  plea,  or  by  a  plea  puis  darrein  continuance  (  Walker  v.  GolUmgt 
11  M.  &  W.  78).    Coverture  can  no  longer  be  thus  pleaded. 

Formerly,  again,  if  a  feme  sole  obtained  judgment,  or  a  judg- 
ment was  recovered  against  her,  and  she  married  before  execution, 
a  sci,  fa,  must  have  been  brought  by  or  against  the  husband  to 
obtain  execution  (2  Wms.  Saund.  72, 1.)  In  the  case  of  judgment 
against  the  wife,  the  party  who  has  recovered  such  judgment  may 
either  sue  out  execution  against  her  alone,  by  her  maiden  name 
{Thorpe  v.  Argles,  1  D.  &  L.  831 ) ;  or  may  suggest  the  judgment 
(s.  129,  antCt  p.  112),  or  bring  an  action  upon  the  judgment,  or 
sue  out  a  writ  of  revivor  (s.  131,  ante,  p.  113),  against  the  hus« 
band  and  wife ;  one  of  which  lauer  courses  it  will  be  the  more 
prudent  to  follow,  for,  if  the  wife  has  no  separate  property,  she 
will  be  discharged  out  of  execution  (£</icar<f«  v.  ifof/yn,  17  Q.  fi. 
693;L.  J.21,Q.B.86). 

142.  The  bankruptcy  or  insolvency  of  the  plaintiff 
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in  any  action,  which  the  assignees  might  maintain  for  ▼«nej  of 
the  li^efit  of  the  creditors,  shall  not  be  pleaded  in  bar  J?heu*^'t  to 
to  such  action,  unless  the  assignees  shall  decline  to  abate  action. 
continue,  and  give  security  for  the  costs  thereof,  upon 
a  judge's  order  to  be  obtained  for  that  purpose,  within 
eoch  reasonable  time  as  the  judge  may  order,  but  the 
proceedings  may  be  stayed  until  such  election  is  made; 
and  in  case  the  assignees  neglect  or  refuse  to  continue 
the  action,  and  give  such  security  within  the  time 
limited  by  the  order,  the  defendant  may,  within  eight 
days  afler  such  neglect  or  refusal,  plead  the  bank- 
ruptcy.* 

•  Formerly,  a  plea  of  the  plaintiffs  bankruptcy  or  insoWeDcy,  Pf«a  ofhank- 
and  an  assignment  of  his  effects,  whereby  his  rights  of  action  JSiJf*'  "*" 
vested  in  the  assignees,  was  a  good  plea  in  bar  to  the  further  ''^^^'*^' 
naintenance  of  the  action  (2  Wms.  Saund.  72  m,  note  it).    The 
question,  what  rights  of  action  vest  in  the  assignees,  is  discussed 
fully  in  Rcgtri  v.  Spence  (13  M.  &  W.  571  ;  12  CL  &  Fin.  700), 
sod  Drake  v.  Beckham  (2  H.  L.  C.  679) :  see  also  Morgan  v. 
Taylor  (&C,B^ii.S.65S). 

This  section  contemplates  the  bankruptcy  or  insolvency  of  the 
pJaiotiff  after  action  brought  {Stanton  v.  Collier,  3  E.  &  B.  274) ; 
and  if  it  occurs  after  plea,  the  bankruptcy  must  be  pleaded  puU 
ivrnn  continuance  (s.  69,  n.,  ante,  p.  70).  But  it  cannot  be  pleaded 
■ntil  eight  days  after  the  assignees  have  declined  to  continue  the 
setioii,  and  to  give  security  for  coats;  and  the  expiration  of  these 
eight  days  would  probably  be  deemed  the  time  '*  when  the  matter 
of  the  plea  arose,"  within  s.  69  {ante,  p.  69).  The  defendant 
should  take  out  a  summons  at  chambers,  calling  upon  the  assig- 
nees to  make  their  election,  and  m  the  meantime  that  proceedings 
be  stayed. 

See  for  fbnner  practice  in  bankruptcy,  CroMi  v.  Robertson  (7  M. 
ft  G.  640) ;  and  in  insolvency,  Gamn  v.  Allan  (7  Ex.  306 ;  L.  J. 
21,  Ex.  80). 

If  the  action  is  brought  by  the  plaintiff  and  his  vrife  (as  upon 
a  note  made  to  the  wife  before  marriage,  or  other  chose  in  action 
reducible  into  possession),  and  the  plaintiff  becomes  bankrupt,  it 
does  not  appear  that  his  assignees  may  continue  the  action  under 
this  section  (see  Sherrington  ▼•  Yates,  12  M.  &  W.  S55  ;  Dingky 
V.  TaUi,  L.  J.  26,  Ex.  55). 

If  a  plaintiff,  who  has  recovered  interlocutory  judgment,  be- 
comes a  bankrupt  before  final  judgment,  his  assignees  may  pro- 
ceed to  final  judgment  in  his  name  to  have  execution.  So, 
if  tbe  defendant  brings  error  on  a  judgment,  and  the  plaintiff- 
becomes  bankrupt,  the  assignees  may  proceed  to  an  affirmance 
of  the  judgment  in  the  name  of  the  bankrupt  In  either  case 
the  assignees  must  sue  out  a  writ  of  revivor  to  have  execution 
(2  Wms.  Saund.  72  m,  n). 


*  TUs  tectioB  does  not  in  termi  enact  that  the  "  insolveney^*  may  be 
pkaded ;  bat  "  baokraptcv**  may  be  interpreted  here  to  IncludA  "  insol- 
'•Bcy  ;**  cad  now  by  the  Baokroptcy  Act,  1861,  8.  232,  "InioWency,**  as 
s  icaeednxe  dbtinct  from  "  bankruptcy,"  Is  abolished. 
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And  with  respect  to  the  proceedings  upon  motions 
to  arrest  the  judgment,  and  for  judgment  non  obstante 
veredicto,  he  it  enacted  as  follows : — 

143.  Upon  any  motion  made  in  arrest  of  judgment, 
or  to  enter  an  arrest  of  judgment,  pursuant  to  the 
statute  passed  in  the  first  year  of  his  late  Majesty 
King  William  the  Fourth,  intituled  "  An  Act  for  the 
more  speedy  Judgment  and  Executions  in  Actions 
brought  in  his  Majesty's  Courts  of  Law  at  West-^ 
minster,  and  in  the  Court  of  Common  Fleas  of  the 
County  Falatine  of  Lancaster,  and  for  amending  the 
Law  as  to  Judgment  on  a  Cognovit  actionem  in  Cases 
of  Bankruptcy,"  or  for  judgment  non  obstante  veredicto, 
by  reason  of  the  non  averment  of  some  alleged  material 
fact  or  facts  of  material  allegation,  or  other  cause,  the 
party,  whose  pleading  is  alleged  or  adjudged  to  be 
therein  defective,  may,  by  leave  of  the  court,  suggest 
the  existence  of  the  omitted  fact  or  facts,  or  other 
matter,  which,  if  true,  would  remedy  the  alleged  defect; 
and  such  suggestion  may  be  pleaded  to  by  the  opposite 
parly  within  eight  days  after  notice  thereof,  or  such 
further  time  as  the  court  or  a  judge  may  allow  ;  and 
the  proceedings  for  trial  of  any  issues  joined  upcm 
such  pleadings  shall  be  the  same  as  in  an  ordinary 
action. 

In  this  section  are  introduced  the  words  "  or  other  emu9;"  from 
which  it  would  appear  that  in  every  case  of  a  motion  in  arrest 
of  judgment,  or  for  judgment  non  oh,  oer.,  a  suggestion  of  what  is 
necessary  to  remedy  the  defect  may  be  entered ;  and  the  section 
goes  on  to  enact,  that  a  suggestion  of  the  omitted  facts,  **  or  other 
matter,'*  may  be  made. 

The  cases  in  which  judgment  will  be  arrested  are  collected  in 
the  notes  to  Hambleton  v.  Veere  (2  Wms.  Saund.  169),  and  in 
Kitchenman  ▼.  Sheet  (3  Exch.  49). 

When  judgment  non  ob,  ver.  will  be  awarded,  and  in  what  cases 
a  re-pleader  will  be  ordered,  see  2  Wms.  Saund.  319  d.  (A). 

In  Manley  v.  Boycoi  (2  E.  &  B.  46,  L.  J.  22,  Q.  B.  265),  it 
was  held  that  to  entitle  a  defendant  to  a  rule  for  a  suggestion 
under  this  section,  such  facts  must  be  clearly  and  satisfactorily 
alleged  upon  affidavit  as  would,  if  added  by  the  suggestion,  make 
the  pleading  good  ;  see  also  FUher  ▼.  Bridget  (2  E.  &  B.  118  ; 
L.  J.  22,  Q.  B.  270  and  2  E.  &  B.  128,  n.,  more  fully  L.  J.  22,  Q.  B. 
273,  n.)i  and  Murgatroyd  ▼.  Robinson  (7  E.  &  B.  391). 

The  motion  in  arrest  of  judgment,  or  for  judgment  non  oh*  ver^ 
must  be  made  within  four  dajrs  after  the  triu,  if  it  has  taken 
place  in  term,  and  if  out  of  term,  within  the  first  four  days  of  the 
next  term  (R.  G.,  H.  T.  1863,  r.  50,posti  Thomas  v.  Jones,  4  M.  & 
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▼.  28) ;  anlen  by  consent  of  die  other  party  further  time  ie  al- 
lowed by  the  court  (Harrison  ▼.  Ortat  Northern  Railway  Company , 
11  C.  B.  £42 ;  S,  C,  tab  nam.  Harrit  v.  Great  Northern  Railway 
CmfMmy,  L.  J.  21,  C.  P.  16). 

A  motion  in  arrest  of  judgment  may  be  made  after  judgment 
by  defimlt,  but  not  after  judgment  on  demurrer  {Edwards  ▼.  Blunt, 
1  Str.  425).  Error  will  lie  after  a  judgment  has  been  arrested 
{Cock  ▼.  Oxley,  3  T.  R.  664,  n.) 

Judgment  non  ob,  ver,  is  interlocutory.    Where  there  are  no  iQfM^ 
other  pleas  on  the  record  than  those  on  which  the  plaintiff  has  '^"^''^^J^lL, 
obtsined  judgment  non  ob.  ter.,  and  his  claim  is  unliquidated,  the  v«n£ta°^ 
pUintiff  may  sue  out  a  writ  of  inquiry  to  assess  his  damages, 
without  leaye  of  the  court  (Shepherd  y.  HaUSf  2  Dowl.  45S) ;  but 
if  the  action  is  only  brought  to  recover  nominal  damages,  as  to 
try  a  right,  the  yerdict  for  the  defendant  may  be  set  aside  by  the 
ewnt,  and  a  verdict  with  nominal  damages  entered  for  the  plain- 
tiff (&<6y  V.  Robinson,  6  T.  R.  758). 

These  motions  are  not  frequently  made,  now  that  parties  may 
demur  and  plead ;  and  even  when  there  is  no  demurrer,  but  the 
pleading  appears  doubtful  at  the  trial,  it  is  common  to  reserve  by 
consent  its  merits  for  the  determination  of  the  court,  and  to  get 
the  jory  to  assess  damages  contingently. 

llie  1  Wilt  4,  c.  7,  which  enables  the  judge  before  whom  a 
cause  is  tried  to  certify  for  immediate  execution ;  and  provides 
diat  judgment  may  thereupon  be  signed  although  the  court  is 
Bot  sitting,  and  that  execution  may  be  issued ;  further  enacts, 
tbat  the  judgment  may  be  vacated,  execution  stayed  or  set  aside, 
an  arrest  of  judgment  entered,  or  a  new  trial  or  new  writ  of  in- 
quiry granted,  and  that  a  writ  of  restitution  may  thereupon  be 
' -",  as  on  the  reversal  of  a  judgment  by  writ  of  error. 


144.  If  the  fact  or  fistcts  suggested  be  admitted,  or  Judgment  to 
found  to  be  tme,  the  party  suggesting  shall  be  entitled  onmggM^' 
to  such  judgment  as  he  Would  have  been  entitled  to,  if  ^a* 
SQch  fact  or  &cts  or  allegations  had  been  origin^j 

stated  in  such  pleading,  and  proved  or  admitted  on  the 
trial,  together  with  the  costs  o^  and  occasioned  by, 
the  suggestion  and  proceedings  thereon  ;  but  if  such 
fiiet  or&cts  be  found  untrue,  the  opposite  party  shall 
be  entitled  to  his  costs  of,  and  occasioned  by,  the 
suggestion  and  proceedings  thereon,  in  addition  to  any 
other  costs  to  which  he  may  be  entitled. 

145.  Upon  an  arrest  of  judgment,  or  judgment  non  Cotuof 
obstante  veredicto,  the  court  shall  adjudge  to  the  party,  ^va^ 
against  whom  such   judgment    is  given,  the  costs 
oecaskmed  by  the  trial  or  any  issues  of  fact,  arising 

oot  of  the  pleading  for  defect  of  which  such  judgment 
b  given,  upon  which  such  party  shall  have  succeeded ; 
and  such  costs  shall  be  set  off  against  any  money  or 
costs  adjudged  to  the  opposite  party,  and  execution 
may  issue  for  the  balance,  if  any. 

^  Formerly,  upon  a  motion  in  arrest  of  judgment,  each  party  paid 
his  own  costs  {CameroH  v.  Reynolds,  Cowp.  407) ;  and  on  a  judg- 
t  SM  oh,  ver^  neither  party  was  entitled  to  the  costs  of  imma- 
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terial  igsoet  {Ooodbum  ▼.  Boumum^  2  Dowl.  206).  If  the  rale 
nhi  is  discharged,  the  party  successfully  sbowini^  cause  is  entitled 
to  the  costs  of  doing  so,  as  costs  in  the  cause  (HodgktusoH  v,  Wyati, 
1  D.  &  L.  668). 

In  an  action  on  Ae  case,  it  waa  referred,  by  an  order  of  Nisi 
Prius,  to  an  arbitrator  to  find  the  facts  and  to  state  a  case,  the 
costs  of  the  reference,  award,  and  special  case,  to  be  costs  in  the 
cause,  and  to  abide  the  event  thereof.  The  arbitrator  found  a 
special  case,  upon  which  the  Court  of  Exchequer  directed  all  the 
issues  to  be  entered  for  the  plaintiff.  The  Court  of  Exchequer 
Chamber  affirmed  the  finding  of  the  issues,  but  arrested  the  judg- 
ment, on  account  of  a  defect  in  the  declaration.  It  was  held, 
that  neither  party  was  entitled  to  the  general  costs  of  the  cause, 
or  to  any  costs  in  error ;  but  that  under  this  section,  the  plaititiir 
was  entitled  to  the  costs  of  the  issues  ;  and  consequently,  by  the 
terms  of  the  order  of  reference,  he  was  entitled  to  the  costs  of  the 
reference,  award,  and  special  case  (fThaley  v.  Laingt  5  H.  &  N. 
MO  ,•  L.  J.  29,  Ex.  ilZ). 

Error. 

And  with  respect  to  proceedings  in  error,  be  it 
enacted  as  follows : — 

The  law  as  to  writs  of  error  is  collected  in  the  notes  to  Jacques 
Y.  Cetar  (2  Wms.  Saund.  100). 

These  sections  do  not  apply  to  informations  in  the  nature  of 
quo  warranto  {Reg,  ▼.  Seaie^  5  E.  &  B.  1). 

146.  No  judgment  in  anycanse  shall  be  reversed,  or 
avoided  for  any  error  or  defect  therein,  unless  error  be 
commenced,  or  brought  and  prosecuted  with  effect, 
within  six  years  after  such  judgment  signed  or  en- 
tered of  record. 

The  period  within  which  error  might  formerly  be  brought  was 
twenty  years  (10  &  11  Will.  S,  c.  14).  The  court  will  not  sum- 
marily interfere  to  quash  the  proceedings  (s.  156,  pott^  p.  133)  if 
the  error  is  brought  after  six  years  ;  for  the  party  bringing  error 
is  not  to  be  deprived  of  the  benefit  of  replpng  any  of  such  excep- 
tions as  are  set  out  in  s.  147,  tft/ra  {Biggt  v.  Evant,  2  8tr.  837}. 

147.  If  any  person  that  is  or  shall  be  entitled  to 
bring  error  as  aforesaid  is  or  shall  be,  at  the  time  of 
such  title  accrued,  within  the  age  of  twenty-one  years, 
feme  covert^  non  compos  mentis,  or  beyond  the  seaa, 
thwi  such  person  shall  be  at  liberty  to  bring  error  as 
aforesaid,  so  as  such  person  commences,  or  brings  and 
prosecutes  the  same  with  effect,  within  six  years  after 
coming  to  or  being  of  full  age,  discovert,  of  sound 
memory,  or  return  from  beyond  tiie  seas  ;  and  if  the 
opposite  party  shall,  at  titie  time  of  the  judgment 
signed  or  entered  of  record,  be  beyond  the  seas,  then 
error  may  be  brought,  provided  the  proceedings  be 
commenced  and  prosecuted  with  effect  within  six 
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jeara  after  the  retam  of  such  party  from  bejond 
seas. 

148.  A  writ  of  error  shall  not  be  necessary  or  used  J^lrted"" 
in  any  canse,  and  the  proceeding  to  error  shall  be  a 
step  in  the  cause,  and  shall  be  taken  in  manner  herein- 
after mentioned;  but  nothing  in  this  act  contained 
shall  invalidate  any  proceedings  already  taken  or  to  be 
taken  by  reason  of  any  writ  of  error  issued  before  the 
commencement  of  this  act. 

The  proceeding  in  error  given  by  this  section  does  not  apply  In  itehat 
where  there  has  been  a  change  of  parties  since  the  judgment :  and  ^*'*^' 
in  soch  cases,  a  set,  fa.  ad  amdiendum  errorei  may  sliU  be  required 
(CvlewU  ▼.  Earl  </  MondngUm,  L.  J.  27>  Q.  B.  269) ;  nor  does 
it  apply  to  criminal  proceedings ;  nor  to  outlawry  (Solomcn  v. 
Grtdutm,  6  E.  &  B.  309 ;  Arding  ▼.  Hohner,  1  H.  &  N.  85  ;  L.  J. 
25,  Ex.  261  > 

A  writ  of  error  lies  from  all  inferior  courts  of  record  (except 
the  statutory  County  Courts,  and  the  Courts  of  Record  in  London, 
the  Cinaue  Ports,  and  the  Stannaries)  to  the  Queen's  Bench  for 
error  in  law;  and  although  the  writ  of  error  is  abolished  gene- 
ra, the  other  words  of  the  section  seem  to  limit  the  abolition 
to  cases  where  error  can  be  a  *'  step  in  the  cause:*'  see  cases  cited 


Error  is  either  in  law  or  in  fact :  as  to  error  in  law,  see  s.  155 
(^,  p.  132) ;  and  as  to  error  in  fact,  see  s.  158  (poit,  p.  134). 
Error  does  not  lie  on  a  feigned  issue  (Snook  ▼.  Mattock,  5  A.  &  £. 
239;  Kimg  ▼.  Simvt&ru,  1  H.  L.  C.  755).    But  erT<tr  lies  on  a  -      ^ 

judgment  by  defoult  under  s.  27  (ante,  p.  82);  Hodtoll  ▼.  Baxter,  ^<  C 
£.  B.  ft  E.  884 :  L.  J.  28,  Q.  B.  61 ;  and  on  a  judgment  re. 
corded  under  s.  45  (ante,  p.  50) ;  and  on  a  special  case  (C.  L. 
P.  A.  1854,  s.  32,  posty.  It  cannot  be  brought  until  judgment 
^  been  given  on  the  whole  record  (Becham  t.  Knight,  7  Dowl. 
409);  and,  accordingly,  if  error  is  brought  on  a  judgment  on 
deimirrer  to  pleas  that  go  to  the  whole  cause  of  action,  if  issues 
of  &et  are  undisposed  of,  the  proceedings  in  error  will  be  quashed 
(7Ub«  V.  Koffe,  7  Scott,  N.  R.  222).  It  lies  on  a  judgment  of 
BODsoit  {Evans  ▼.  Swete,  2  Bing.  326).  A  writ  qf  error  was  con- 
sidered a  new  action,  and  the  party  bringing  error  might  do  so 
in  the  name  of  a  different  attorney  from  the  attorney  in  the 
ease,  without  obtaining  a  judge's  order  to  change  (Batchelor  ▼. 
Ellis,  7  T.  R.  337).  Error  is  now  a  **  step  in  the  cause ;"  so 
that  the  proceedings  (semble)  should  go  on  in  the  name  of  the 
attorney  on  the  record  ;  and  the  order  of  the  names  of  the  par- 
ties should  no  longer  be  reversed,  as  was  done  formerly  when  a 
defendant  brought  error,  and  is  still  sometimes  done. 

As  to  costs,  see  Fisher  t.  Bridges  (4  E.  3r  B.  666  ;  L.  J.  24, 
a  B.  165 ;  Marshall  ▼.  Jaeksm,  4  E.  &  B.  669,  n. ;  L.  J.  24, 
Q.  B.  166,  n.) ;  and  as  to  defendant  below,  when  bringing  error, 
being  compell^  to  give  security  for  costs,  when  resident  abroad, 
mtOtty.Fox  <3  H.  &  N.  547). 

149.  Either  party  alleging  error  in  law  may  deliver  Error  in  law, 
to  one  of  the  masters  of  the  court  a  memorandum  in  ^^  *>«»»«i»t. 
writing,  in  the  form  contained  in  the  Schedule  (A^  to 
this  act  annexed,  marked  No.  10,  or  to  the  like  effect, 
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entitled  in  the  court  and  caase,  and  signed  by  the 
party  or  his  attorney,  alleging  tiiat  there  is  error  in 
law  in  the  record  and  proc^ings;  hereupon  the 
master  shall  file  such  memorandum,  and  deliver  to  the 
party  lodging  the  same  a  note  of  the  receipt  thereof; 
and  a  copy  of  such  note,  together  with  a  statement  of 
the  grounds  of  error  intended  to  be  argued,  may  be 
served  on  the  opposite  party  or  his  attorney. 

One  of  several  parties  against  whom  a  judgment  has  been  given 
may  proceed  in  error ;  and,  if  so,  the  memorandum  should  state 
the  names  of  those  so  bringing  error  (s.  164,  pott,  p.  132). 

*""i«2a#  ^^'  Proceedings  in  error  in  law  shall  be  deemed  a 
uSZtrrict  Df  supersedeas  of  execution  from  the  time  of  the  service 
theDMesnd  ^^  '^®  ^P^  ^^  ®^^^  ^^^  together  with  the  statement 
groundt  of  of  the  grounds  of  error  intended  to  be  argued,  until 
^'^'  default  in  putting  in  bail,  or  an  affirmance  of  the  judg- 

ment, or  discontinuance  of  the  proceedings  in  error,  or 
until  the  proceedings  in  error  shall  be  otherwise  dis- 
posed of  without  a  reversal  of  the  judgment :  provided 
always,  that  if  the  grounds  of  error  shall  appear  to  be 
frivolous,  the  court  or  a  judge  upon  summons  may 
order  execution  to  issue. 

Immedistely,  therefore,  on  obtaining  the  note  from  die  Master* 
a  copy  of  it  should  be  made,  the  statement  of  the  grounds  of 
error  annexed,  and  both  servad  on  the  opposite  party.  The  ser- 
vice may  be  made  before  the  other  party  is  entitled  to  sign  judg- 
ment ;  and  it  is  a  tupenedeas  of  execution,  which,  if  issued,  will 
be  set  aside  {SomerviUe  v.  fVkitB,  5  East,  146 ;  2  Wms.  8aund. 
101  h). 

If  the  note  contains  no  statement  of  the  grounds  of  error  in- 
tended to  be  argued,  the  opposite  party  may  issue  execution  at 
once ;  but  if  a  statement  is  made,  however  fnvolous  the  gnroundt 
of  error  alle^  may  appear  to  be,  the  opposite  party  must  apply 
for  leave  to  issue  execution. 

Execution  may  be  ordered  to  issue  if  the  grounds  of  error  in- 
tended to  be  argued  appear  to  be  frivolous,  but  they  must  be  evi- 
dently frivolous.  In  an  action  for  slander,  when  the  defendant 
—after  having  moved  in  arrest  of  judgment  on  two  grounds,  on 
pne  only  of  which  be  had  obtained  a  rule  niH,  which  was  dia* 
charged  on  cause  being  shown  against  it — ^brought  error  on  the 
same  ^unds,  the  court  refused  leave  to  issue  execution.  "  A 
party  is  entitled  to  a  writ  of  error  ex  debitojusHtia;  and,  unless 
the  causes  of  error  are  cleariy  frivolous,  we  cannot  interfere " 
{Per  Parke,  B.,  in  Gardner  v.  ffUtiamt,  S  Dowl.  796).  When 
error  was  brought  on  the  gpround  that  the  declaration  on  a  bill 
did  not  aver  presentment  to  the  acceptor,  the  court  allowed  exe- 
cution to  issue  {Shelton  v.  Braithwidte,  8  M.  &  W.  266)  ;  and  so 
when  the  ground  of  error  was  that  no  promise  to  pay  interest 
could  be  implied  from  the  forbearance  of  money  at  defendant** 
request  (Nordenstrom  v.  Pitt,  18  M.  &  W.  728).  Execution  will 
probably  be  allowed  to  issue  on  a  judgment  of  nonsuit,  shoold 
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eiror  be  broogfat  id  tuch  a  ease,  unleta  some  substantia]  ground 
of  error  is  all^^  (Box  ▼.  Bmneit,  1  H.  Bl.  482;  Eftans  ▼.  Swete, 
2  Bing.  326). 

Tlie  court  refused  to  allow  execution  to  issue  under  tbis  sec- 
tioD,  pending  proceedings  in  error,  it  being  stated  that  the  writ 
of  error  was  brought  bond  fide  under  the  advice  of  counsel,  and 
Bot  for  the  purpose  of  delay,  and  it  not  appearing  that  the 
groonds  of  error  were  so  frivolous  as  not  to  admit  of  argument 
{BaU  V.  Conder,  2  C.  B.,  N.  S.  49). 

After  the  service  of  the  documents  provided  by  s.  149  (ante, 
p.  127),  execution  cannot  issue  on  the  original  judgment  (except 
by  order  of  the  court  or  a  judge),  until  default  in  putting  in  bail 
(i.  151,  imfra),  affirmance  of  3ie  judgment  (s.  155,  pott,  p.  132), 
diKontinuaDce  (s.  159,  post,  p.  135),  or  until  the  nroceedings  in 
error  be  disposed  of  otherwise  than  by  a  reversal  of  the  jude- 
nent,  as  by  a  judgment  of  nan  prot.  (s.  153,  pott,  p.  131 ),  in 
whidi  last  case  judgment  must  be  ligned  before  execution  can 
iaue  (&  KaUUrim^s  Dock  Companjf  v.  Higgt,  10  Q.  B.  655). 

161.  Upon  any  judgment  hereafter  to  be  given  in  BsUiDeiTor. 
any  of  the  said  Superior  Courts  of  common  law  in  any 
sedon,  execution  e^all  not  be  stayed  or  delayed  by  pro- 
ceedings in  error,  or  supersedeas  thereupon,  without 
tbe  special  order  of  the  court  or  a  judge,  unless  the 
person  in  whose  name  such  proceedings  in  error  be 
brought,  with  two,  or,  by  leave  of  a  court  or  a  judge, 
more  Uian  two  sufficient  sureties,  such  as  the  court 
(wherein  such  judgment  is  or  shall  be  given)  or  a  judge 
shall  allow  of,  shall,  within  four  clear  days  after  lodg- 
ing the  memorandum  alleging  error,  or  after  the  sign- 
ing of  the  judgment,  whichever  shall  last  happen,  or 
before  execution  executed,  be  bound  unto  the  party  for 
whom  any  such  judgment  is  or  shall  be  given,  by  re- 
cognizance to  be  acknowledged  in  the  same  court,  in 
double  the  sum  adjudged  to  be  recovered  by  the  said 
JQdgment,  (except  in  case  of  a  penalty,  and  in  case  of 
ft  p^ialty  in  double  the  sum  really  due,  and  double  the 
oo8ts,^  to  prosecute  the  proceedings  in  error  with 
efi(9ct,  and  also  to  satisfy  and  pay  (if  the  said  judg- 
ment be  affirmed,  or  the  proceedings  in  error ^ be  dis- 
continued by  the  plaintiff  therein,)  adl  and  singular  the 
nnnor  sums  of  money  and  costs  adiudged  or  to  be  ad- 
judged upon  the  former  judgment  and  all  costs  and 
dnnages  to  be  also  awarded  for  the  delaying  of  exe- 
cution, and  shall  give  notice  thereof  to  the  defendant 
in  error  or  his  attorney. 

See  the  cases  under  tbe  old  practice  collected  in  2  Wms.  Inwhatc9»e$. 
tend.  101  m— p.    The  statute  6  Geo.  4,  c  96,  did  not  applj 
to  eiror  in  fact  (Levy  v.  Prieet  2  M.  &  W.  583) ;  bringing  which 
ii  so  fiv  a  mperetdeae,  that  execution  cannot  be  issued  without 

o5 


130  THE  COMKON  LAW  PSOCEDUBE  ACT,  1852. 

the  order  of  the  court  or  a  judge  (Skwipte  v.  Turner,  6  M.  &  W. 
152). 

This  section  has  heen  held  not  to  apply  in  the  case  of  a  plain- 
tiff alleging  error  {James  ▼.  Cochrane^  9  Ezch.  552). 

In  Reg,  ▼.  If>e$  «im/  olhtrSy  Overeeers,  4<.  ( 1 1  W.  R.  67,  Q.  B.,  M. 
T.  1862),  upon  an  application  by  the  defendants  that  they,  having 
DO  personal  interest  in  the  litigation,  might  be  relieved  from  put- 
ting in  bail  in  error,  the  Court  observed  that,  as  the  only  object 
of  bail  in  error  is  to  delay  execution,  there  was  no  neoeasity  for* 
the  application,  and  accordingly  refused  to  comply  with  it. 
BaU  in  error.  Though  the  recognizance  seems  intended  to  be  in  the  nasae  of 
the  plaintiff  in  error,  as  well  as  the  names  of  the  sureties,  it  has 
been  held  (under  3  Jac.  1,  c.  8),  that  it  is  sufficient  if  the  plaintiff 
procures  securities  to  become  bound  for  him  (Dixon  v.  J)ixcm,2 
B.  &  P.  438 ;  Keane  v.  Deardon,  8  East,  298). 
When  put  in.  The  bail  should  be  put  in  wi^in  four  clear  d&y^  after  lodging 
the  memorandum  with  the  Master,  or  aftei^  the  signing  of  the 
judgment  (which  is  generally  done  at  the  time  of  taxing  costs, 
or  before  execution  executed).  The  signing  qf  the  judgment  here 
intended,  from  which  the  four  days  are  to  be  reckoned,  is  the 
final  judgment,  completed  by  the  insertion  of  the  amount  of  the 
taxed  costs,  and  not  what  is  ordinarily  understood  as  the  signing 
of  the  judgment  {Blackburn  v.  Kyneer^  6  TaunL  672 ;  aUter  under 
s.  139  (ante,  p.  1 19) ;  Frewen  v.  Lethbridge,  4  H.  &  N.  418).  If 
execution  has  issued,  but  is  not  executed,  error  is  a  supersedeas, 
so  that  the  sheriff  is  a  trespasser,  if  he  proceeds  after  notice 
(Belshaw  v.  Marshall,  4  B.  &  Ad.  336).  If  execution  is  sued 
om  after  the  service  of  the  notice,  and  within  the  four  days  after 
the  final  judgment,  it  may  be  set  aside  if  bail  is  put  in  (Lmne  v. 
Bacchus,  2  T.  R.  44).  If  bail  is  not  put  in  within  the  time 
allowed,  execution  may  be  issued ;  and  if  sham  bail  is  put  in,  it 
may  be  treated  as  a  nullity,  and  execution  may  be  issued  ( ffard 
▼.  Levi,  1  B.  &  C.  268;  SutcUffe  v.  Eldred,  2  Dowl.  184).  Money 
cannot,  as  of  right,  be  paid  into  court  in  lieu  of  bail  (CelUnt  v. 
Gwynm,  1  M.  &  G.  938,  note  a). 

Upon  error  being  brought  into  the  House  of  Lords,  after 
judgment  in  the  Exchequer  Chamber,  fresh  bail  must  be  put  in 
(Colebrooke  v.  Diggs,  I  Str.  527). 

Where  a  plaintiff  had  judgment,  and  the  defendant  brought 
error,  and  a  sum  of  money  was,  in  pursuant  of  agreement,  piaid 
into  court  to  cover  damages  and  costs,  and  in  lieu  of  bail  in  error 
(the  agreement  mentioning  nothing  of  error  to  the  House  of 
Lords) ;  it  was  held  that,  upon  recovering  judgment  in  tke  Ex- 
chequer  Chamber,  the  defendant  was  entitled  to  have  the  sum 
paid  out  to  him,  although  the  plaintiff  had  brought  error  before 
the  House  of  Lords  {Casirique  v.  Imrie,  10  C.  B.,  N.  S.  340). 

The  notice  of  bail  required  by  the  section  must  be  given  within 
the  time  limited,  otherwise  the  defendant  may  sue  out  execution 
(Jttenbury  v.  Smith,  2  D.  &  R.  85,  n.) 

For  forms  of  notice  of  putting  in  bail,  see  Chitty*s  Forms ;  and 
as  to  the  practice  generally,  1  Chit  Arch.,  12th  edit  vol.  i.  pp. 
550-^86. 
Staging  exe-        Execution  may  be  stayed  pending  proceedings  in  error*  by  a 
cutkm.  special  order  of  the  court  or  a  judge. 

See  as  to  staying  proceedings  against  a  defendant's  \mSA  (on 
meene  process)  pendmg  proceedings  in  error,  R.  G.,  H.  T.  1853, 
r.  lie, post. 
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152.  The  aseigmnent  of  and  joinder  in  error  in  law  Sivgettum 
shall  not  be  necessary  or  used,  and  instead  thereof,  a  assignrnent 
suggestion  to  the  effect  that  error  is  alleged  by  the  one  jL'j^  J***"* 
party  and  denied  by  the  other,  may  be  entered  on  the 
judgment  roll  in  the  form  contained  in  schedule  (A.) 

to  this  act  annexed,  marked  No.  11,  or  to  the  like 
efiect:  provided  that  in  case  the  defendant  in  error 
intends  to  rely  upon  the  proceeding  in  error  being 
barred  by  lapse  of  time,  or  by  release*of  error,  or  other 
like  matter  of  fact,  he  may  give  four  days'  written 
notice  to  the  plaintiff  in  error  to  assign  error  as  hereto- 
fore, instead  of  entering  the  suggestion :  and  he  shall, 
within  eight  days,  pl^d  thereto  the  bar  by  lapse  of 
time,  or  release  of  error,  or  other  like  matter  of  fact ; 
and  thereupon  such  proceedings  may  be  had  as  hereto- 
fore. 

This  suggestion  is  to  be  entered  by  the  plaintiff  in  error,  unless 
the  defendant  has  given  him  four  days'  notice  to  assign  errors ; 
and  in  order  to  do  so,  the  plaintiff  in  error  must  first  enter  the 
proceedings  on  the  rolU 

The  defendant  in  error  may  give  the  plaintiff  notice  to  assign  Atiignmau 
emrs  as  heretofore.  (As  to  assignment  of  errors,  see  2  Wms.  ^  errors. 
Saimd.  101,  n.)  The  plaintiff  must  then  assign  error  within  ten 
days  (s.  153,  infra),  and  the  defendant  in  error  plead  thereto  in 
eight  dajrs  (unless  further  time,  in  either  case,  is  obtained) ;  and 
thereupon  such  proceedings  may  be  had  as  heretofore ;  see  1  Chit. 
Atch^  12th  edit.  vol.  i.  pp.  550—686. 

An  appeal  against  a  rule  to  enter  a  verdict,  under  the  C.  L. 
P.  A.  1854,  8.  84,  pott,  may  be  made  and  argued  with  a  sugges- 
tion under  this  section  (  Wheelton  v.  Harditty,  8  £.  &  B.  282). 

153.  The  roll  shall  be  made  up,  and  the  suggestion  Route  be 
last  aforesaid  entered  by  the  pkintiff  in  error  within  S^«"fo!"** 
ten  days  after  the  service  of  the  note  of  the  receipt  of  entered  by 
the  memorandum  alleging  error,  or  within  such  other  Sror.'*''^  ^ 
time  as  the  court  or  a  judge  may  order;  and  in  default 

thereof,  or  of  assignment  of  error  in  cases  where  an 
assignment  is  required,  the  defendant  in  error,  his 
executors  or  administrators,  shall  be  at  liberty  to  sign 
judgment  of  non  pros. 

The  suggestion  is  to  be  entered  by  the  plaintiff  in  error,  who 
Bay  be  one  of  several  against  whom  judgment  has  been  given. 
If  ockc  or  more  of  several  brings  error,  and  the  others  decline  to 
join,  the  names  of  the  parties  who  decline  to  bring  error  must 
be  suggested  in  the  memorandum  alleging  error  (s.  154,  po$t, 
p.  182).  Further  time  to  suggest  or  assign  error  may  be  ob- 
tBoed  as  in  ordinary  cases. 

Judgment  of  non  pros,  will  be  signed  by  one  of  the  masters  of 
die  court  in  which  the  original  judgment  was  given  (1  Vict.  c.  80), 
who  will  also  tax  the  defendant's  costs ;  upon  which  execution 
Biay  be  immediately  issued  (s.  156,  post,  p.  182). 
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Judgment  most  be  signed  before  execution  can  be  iuued  (5. 
Katherine't  Dock  Company  ▼.  Higgs,  10  Q.  B.  656). 

Error  154.  In  case  error  be  brought  upon  a  judgment 

oSSMTimi  given  against  several  persons,  and  .one  or  some  only 
perwiu         shall  proceed  in  error,  the  memorandum  alleging  error, 
^m^jadg-    ^^^  ^^6  i^ote  of  the  receipt  of  such  memorandum,  shall 
bll"*i**       state  the  names  of  the  persons  by  whom  the  proceed- 
n  given.     .^^  ^^^  taken ;  and  in  case  the  other  persons,  against 
whom  judgment  has  been  given,  decline  to  join  in  the 
proceedings  in  error,  the  same  may  be  continued,  and 
the  suggestion  last  aforesaid  entered,  stating  the  per- 
sons by  whom  the  proceedings  are  brought,  without 
any  summons  and  severance,  or  if  such  other  persons 
elect  to  join,  then  the  suggestion  shall  state  them  to 
be,  and  they  shall  be  deemed  as  plaintiff  in  error, 
although  not  mentioned  as  such  in  the  previous  pro- 
ceedings. 

Formerly,  error  could  be  brougbt  only  in  tbe  names  of  <Ul  the 
parties  against  whom  judgment  was  given ;  and  notwithstanding 
the  death  of  any  one,  he  must  still  have  been  named,  and  his 
death  suggested  in  the  writ.  A  writ  of  error  brought  by  one  or 
more  of  the  defendants  only  might  have  been  quashed  ( Walker  y, 
Stokoe,  1  Ld.  Raym.  71).  It  was  therefore  brought  in  the  names 
of  all  the  parties ;  and  if  any  one  or  more  refused  to  appear  and 
assign  errors,  they  must  have  been  summoned  and  have  severed, 
after  which  the  writ  might  be  proceeded  with  (2  Wms.  Saund. 
101,  g.)  A  writ  of  error  brought  by  one  or  more  of  several  de- 
fendants (though  formerly  liable  to  be  quashed  on  this  ground) 
nevertheless  operated  as  a  supersedeat  of  execution  as  to  all  the 
defendants ;  and  if  the  defendant  in  error  did  not  quash  the  writ, 
but  had  the  judgment  affirmed,  he  could  only  sue  out  execution 
for  his  costs  in  error  against  those  who  were  parties  to  the  writ 
(Laroche  v.  Watbrough,  2  T.  R.  787). 

Error  being  brought  by  one  or  more  of  several  defendants,  the 
memorandum  alleging  error  (s.  149,  ante,  p.  127)  is  to  be  in  the 
name  of  such  party  or  parties.  If  the  remaining  deiendaots 
elect  to  join  before  the  suggestion  is  entered  on  the  roll,  the  sug- 
gestion of  error  will  be  in  &e  form  given  in  s.  152  {ante,  p.  131). 

Judgment  155.  Upon  such  suggestion  of  error  alleged  and 

broughunto  ^®^^6^  being  entered,  the  cause  may  be  set  down  for 
court  ioitead  argument  in  the  Court  of  Error  in  the  manner  hereto- 
of  transcript,  f^j.^  used;  and  the  judgment-roll  shall,  without  any 
writ  or  return,  be  brought  by  the  master  into  the 
Court  of  Error  in  the  Exchequer  Chamber,  before  the 
justices,  or  justices  and  barons,  as  the  case  may  be,  of 
the  other  two  Superior  Courts  of  Common  Law,  on 
the  day  of  its  sitting,  at  such  time  as  the  judges  shall 
appoint,  either  in  term  or  in  vacation;  or  if  the  pro- 
ceedings in  error  be  before  the  high  court  of  parlia- 
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ment,  then  before  the  high  court  of  parliament,  befbre 
or  at  the  time  of  its  sitting ;  and  the  Court  of  Error 
shall  and  may  thereupon  review  the  proceedings,  and 
give  judgment  as.thej  shall  be  advised  thereon;  and 
BQch  proceeding^  and  judgment,  as  altered  or  affirmed, 
shall  be  entered  on  the  original  record ;  and  such  ^r- 
tber  proceedings  as  may  be  necessary  tiiereon  shall  be 
awarded  by  the  court  in  which  the  original  judgment 
was  given. 

See  as  to  the  practice  upoD  transmittiDg  the  record  to  the 
HooM  of  Lords  under  this  section,  Lane  ▼.  Hooper  (8  £.  &  B. 
711). 

Where  an  issue  in  law  is  joined,  either  party  may  (R.  O.,  H.  SetHnffdown 
T.  1853,  r.  67,  post)  set  down  the  case  for  argument  with  one  of  the  •Jj^^T*' 
Masters  of  the  court  in  which  the  ori^pnal  judgment  was  given  *"*"^ 
(7  Will.  4  &  1  Vict,  c  30),  and  forthwith  give  nodce  in  writing 
thereof  to  the  other  party,  and  proceed  to  argument  in  like 
Bunner  as  on  a' demurrer.     It  is  sufficient  if  the  case  he  set  JfoHetqf 
down  four  days  hefore  the  day  fixed  for  actual  argument  (S.  E,  orgymau. 
BaUmajf  Company  v.  S,  W.  Railway  Company,  8  Ezch.  867 ;  L.  J. 
22,  Ex.  72  ;  Jewell  v.  Parr,  16  C.  fi.  684). 

See  hereon,  R.  G.,  H.  T.  1853,  r.  68,  post. 

No  entry  on  record  of  the  proceedings  in  error  is  necessary  Copttt  of 
before  setting  down  the  case  for  argument ;  but  after  judgment  f^J?2?*^ 
bn  been  given  in  the  Court  of  Error  in  the  Exchequer  Chamber,  lireredto  the 
either  party  is  at  liberty  to  enter  the  proceedings  in  error  on  the  >»d^ 
jodgment  roll,  from  which  execution  for  the  cosu  in  error  is 
istoed,  as  in  ordinary  cases.  * 

As  to  costs,  see  R.  G.,  H.  T.  1853,  r.  69;  and  PI.  R.,  T.  T.  Cottiin 
1853,  r.  25 ;  and  C.  L.  P.  A.  1854.  s.  48,  pott ;  Fither  v.  Bridget  *''^- 
(4  E.  &  B.  666 ;  L.  J.  24,  a  B.  165) ;  Marthall  ▼.  Jackson  (4  E.  & 
B.  669,  n. ;  L.  J.  24,  ^  B.  166,  n.);  Jewell  v.  Parr  {ubi  tupra) 
t^nd  Cooper  r.Slade  (7  H. L.  C. 798,  n. ;  1  E.&E.  335;  L.J.28, 
Q.  B.  82  ).  Before  this  rule,  the  taxation  of  the  costs  in  error  could 
floly  be  reviewed  by  the  Court  of  Error  {Doe  v.  Francis,  7  DowL 
193). 

See  as  to  allowing  interest  to  compensate  for  delay  occasioned  batrttL 
by  proceedings  in  error,  PI.  R.,  T.  T.  1853,  r.  26,  post. 

See  as  to  amendment  after  judgment,  Gorton  v.  Hall,  Exeeuior 
rf  Gregory  (11  W.  R.  281,  Q.  B.,  U.  T.  1863).  See  also  Coward, 
Jstignee  qf  Gorton  v.  Hali,  Exeeuter  qf  Gregory  (L.  R.,  2  C.  P. 
IM). 

156.  Courts  of  Error  shall  have  power  to  quash  the  Jaritdiction 
|HX)ceediDgs  in  error  in  all  cases  in  which  error  does  ^^^  ®' 
not  lie,  or  where  thej  are  taken  against  good  faith,  or  the  proe«ed- 
in  any  case  in  which  proceedings  in  error  might  here-  ****** 
tofore  have  been  quashed  bj  such  courts ;  and  such 
eoorts  shall  in  all  respects  have  such  jurisdiction  over 
the  proceedings  as  over  the  proceedings  in  error  com- 
menced by  writ  of  error. 

Froceedings  in  error  may  be  quashed, —  Quashing 

1.  Where  error  does  not  lie:  promAngs, 
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Court  of 
Error  to 
have  like 
powen  wHh 
court  below. 


To  award 
tirit  qf  in- 
qmryorrt' 
pleader. 

C.  L.  P.  A, 
18d4, «.  4S. 


2.  VThere  thej  are  taken  against  good  faith,  as  where  time  to 
plead  was  obuined  on  condition  of  judgment  being  given  of  the 
term  (  Cave  v.  Maatey^  3  B.  &  C.  735)  ;  or  the  jury  discharged  in 
an  action  for  penalties  from  giving  a  verdict,  except  for  a  single 
penalty,  as  a  matter  of  form  (Jpothecariet*  Company  ▼.  Harrimm^ 
12  A.  &  £.  642) ;  or  time  to  pay  obtained  on  a  promise  to  settle 
(Cater  ?.  West,  2  T.  R.  183): 

3.  In  any  case  in  which  such  proceedings  might  heretofore 
have  been  quashed,  as  where  there  is  an  express  agreement  not 
to  bring  error  (Coiiu^  v.  Edie,  1  H.  B1.21),  or  an  implied  agree- 
ment not  to  do  so,  as  if  the  parties  agree  to  be  bound  by  the 
judgment  of  the  court  on  demurrer  (Broum  v.  Granville^  2  DowL 
796 ;  and  see  Garrard  v.  Tuck^  8  C.  B.  255,  where  the  cases  are 
collected). 

Costs  are  payable  in  all  cases  on  quashing  proceedings  in 
error  (2  Wms.  Saund.  101  t). 

157.  Courts  of  Error  shall  in  all  cases  have  power 
to  give  such  judgment  and  award  such  process  as  the 
court,  from  which  error  is  brought,  ought  to  have  done, 
without  regard  to  the  party  alleging  error. 

As  to  the  judgment  in  courts  of  error,  see  PL  R.,  T.  T.  1853, 
r.  24,  poii;  Wms.  Saund.  101  b  b. ;  PolUtt  v.  Forrest  (11  Q.  B. 
948) ;  and.  since  this  enactment,  Kemot  v.  Pittit  (L.  J.  23,  Q.  B. 
94,  n.):  Mardall  v.  Tkellmssm  (6  E.  &  B.  976);  and  Wahh  ▼. 
Trimmer  (L.  R.  2  H.  L.  220).  A  judgment  was  formerly  deemed 
an  entire  thing,  which  could  not  be  reversed  in  part,  and  affirmed 
in  part  (2  Wms.  Saund.,  supra);  and  which  could  not,  therefore, 
be  confined  to  a  reversal  of  the  judgment  of  the  court  below  on 
a  demurrer,  so  as  to  allow  the  defendant  in  error  to  retain  a  ver- 
dict of  nominal  damages  on  the  issues  in  fact  {Friar  v.  Grey,  15 
Q.B.90i). 

Hitherto,  a  Court  of  Error  could  not  award  a  writ  of  inquiry, 
where  the  damages  had  not  been  assessed ;  as  where  judgment 
below  had  been  given  on  demurrer.  The  judgment  in  such  case 
was  interlocutory — quod  recuperet,  upon  which  the  court  below, 
when  the  transcript  roll  was  remitted  to  it,  awarded  a  writ  of 
inquiry. 

A  Court  of  Error  may  award  a  venire  de  novo  (Grant  ▼•  Jttk,  2 
Dougl.  722) ;  but  it  could  not  formerly  award  a  repleader  (Gtpymic 
▼.  Bumell,  6  Bing.  N.  8.  453;  7  CI.  &  F.  572). 

As  to  error  upon  an  award  of  a  trial  de  novo,  for  matter  ap« 
pearing  upon  the  record,  see  C.  L.  P.  A.  1854,  s.  43,  jxxt. 


Proceed  faigi 
in  errw  in 
fact. 


158.  Either  party  alleging  error  in  fact  may  deliver 
to  one  of  the  masters  of  the  court  a  memorandum  in 
writing,  in  the  form  contained  in  the  schedule  (A^  to 
this  act  annexed,  marked  No.  12,  or  to  the  like  efiect^ 
entitled  in  the  court  and  cause,  and  signed  hy  the 
party  or  his  attorney,  alleging  that  there  is  error  in 
hct  in  the  proceedings,  together  with  an  affidavit  of 
the  matter  of  fact  in  which  the  alleged  error  consists; 
whereupon  the  master  shall  file  such  memonuidum 


£BBOR.  135 

and  affidavit,  and  deliver  to  the  party  lodging  the 
same  a  note  of  the  receipt  thereof;/  and  a  copj  of  such 
note  and  affidavit  may  he  served  on  the  opposite  party 
or  his  attorney  ;  and  such  service  shall  have  the  same 
effect,  and  the  same  proceedings  may  be  had  thereafter 
as  heretofore  had  after  the  service  of  the  rule  for 
allowance  of  a  writ  of  error  in  fact. 

Error  in  fact  is,  where  ihere  are  matters  of  fact  not  appearing 
flD  the  face  of  the  record,  which,  if  true,  would  show  the  judg- 
ment to  have  been  erroneous ;  as  that  the  defendant  in  the  ori- 
final  action,  being  an  infant,  appeared  by  attorney ;  or  that  a 
ftm,  plaintiff  or  defendant,  was  under  coverture  at  the  time  of 
commencing  the  action ;  see  Irwin  ▼•  Sir  G.  Grey  (19  C.  B.,  N. 
S.685-,  L.  J.  S4,C.  P.  Sit), 

But  a  defendant,  who  has  pleaded  in  bar  to  an  action  by  a 
fime  emert,  brought  in  her  own  name  by  attorney  as  a  feme  sole, 
cannot  afterwards  assign  the  coverture  for  error  {Coan  v.  Bowie* , 
Carth.  124),  for  he  might  have  pleaded  it  in  an  abatement. 

In  a  case  where  a  defendant  brought  error  in  fact,  assigning 
ta&ncy  and  his  appearance  by  attorney,  the  court  ordered  idl  the 
proeeeidings  subsequent  to  the  appearance  to  be  set  aside,  and 
tfie  defrndant  to  appear  by  guardian  {Carr  v.  Cooper,  1  B.  &  S. 
220;  see  also  JearmoH  ▼.  Lucae,  15  C.  B.,  N.  S.  4J4;  L.  J.  Sa, 
C.  P.  106). 

Error  in  fact  is  brought  in  the  court  in  which  the  judgment  Where 
alleged  to  be  erroneous  is  given.  It  does  not  lie  either  in  the  ^»'<^f^' 
Excbeqeer  Chamber  or  the  House  of  Lords ;  but  it  does  lie  in 
the  Queen's  Bench,  on  a  judgment  of  the  Common  Pleas  {Castle^ 
dbe  V.  Mundy,  4  B.  &  Ad.  90,  97) :  and  a  wrong  decision  on  an 
allegation  of  error  in  fact  may  so  appear  on  the  record  as  te  con- 
•titme  error  in  law  and  so  become  appealable  ( Irwin  v.  Sir  G, 
Grey,  L.  R.  1  C.  P.  171,  in  Exch.  Ch.  and  L.  R.  2  H.  L.  20). 

Bail  is  not  required  in  bringing  error  in  fact,  which  is  only  so 
£u-  a  sitpereedeas  that  execution  cannot  issue  without  a  special 
order  of  the  court  or  a  judge  (Semple  v.  Turner,  6  M.  &  W.  152). 

Error  in  fact  is  now  a  step  in  the  cause  (s.  148,  ante,  p.  127) ; 
and  is  brought  by  lodging  a  memorandum  of  error  with  the 
Master. 

The  memorandum  must  be  accompanied  by  an  affidavit,  stating 
the  matter  of  fact  in  which  the  alleged  error  consists  (see  Birch 
▼.  Trw/,  8  East,415). 

The  service  of  the  copy  of  the  Master's  note  and  affidavit,  is  to 
have  the  same  efect  as  the  service  of  the  rule  for  allowance  of  a 
writ  of  error  in  fact  had  under  the  former  practice.  The  plain- 
tiff in  error  must  assign  error,  the  defendant  must  plead,  and  the 
&ct  must  be  tried  as  in  an  ordinary  action ;  see  R.  G.,  H.  T. 
18^3, rr.  64,  66,  66,  poet);  Chit.  Arch.  12th  ed.  vol.  i.  pp.  586— 
•90. 

See  as  to  reversing  judgment  by  plaintilT  in  error,  after  Terdict 
in  his  favour  in  error,  Jaekeon  v.  Marshall  (L.  J.  24,  Q.  B.  148, 
Bail  Court).  f 

159.  The  plaintiff  in  error,  whether  in  fact  or  law  H^^^J^^^^^ 
diall  be  at  liberty  to  discontinue  his  proceedings  by  p4««edingi 
gtring  to  the  defendant  in  error  a  notice,  beaded  in  "» ^^' 
the  eourt  and  cause,  and  signed  by  the  plaintiff  in 
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D«fendant 
may  confett 
error,  and 
conMDt  to 
reverial  of 
judgment. 


Death  of 
plaintiff  in 
error  no 
abatement. 


Providing 
for  death  of 
me  of  se- 
veral plain- 
tiffs in  error. 


Proceeding! 
upon  death 
of  sole  plain- 
tiff  or  of  all 
theplaintiffi 
in  error. 


error  or  his  attorney,  stating  that  he  discontinues  sach 
proceedings;  and  thereupon  the  defendant  in  error 
may  sign  judgment  for  the  costs  of,  and  occasioned  by 
the  proceedings  in  error,  and  may  proceed  upon  the 
judgment  on  which  the  error  was  brought. 
See  as  to  coits,  note  to  b.  155  (anU,  p.  133). 

160.  The  defendant  in  error,  whether  in  factor  law, 
shall  be  at  liberty  to  confess  error,  and  consent  to  the 
reversal  of  the  judgment,  by  giving  to  the  plaintiff  in 
error  a  notice,  headed  in  the  court  and  cause,  and 
signed  by  the  defendant  in  error  or  his  attorney,  stat- 
ing that  he  confesses  the  error,  and  consents  to  the 
reversal  of  the  judgment;  and  thereupon  the  plaintiff 
in  error  shall  be  entitled  to  and  may  forthwith  sign  a 
judgment  of  reversal. 

As  to  costs,  where  judgment  is  reversed,  see  2  Wins.  Saund. 
101  gg;  and  rules  and  cases  cited  in  note  to  s.  155  (anU,  p.  133). 
As  to  the  writ  of  restitution,  where  execution  has  heen  done,  see 
2  Wms.  Saund.  ubi  sup.  A  more  summary  redress  than  the  writ 
of  restitution  may  he  had  by  the  party  injured  applying  to  the 
court  to  have  restored  to  him  all  that  he  has  lost  thereby  (Chic 
Arch.  12th  ed.  vol  i.  pp.  582—586). 

161.  The  death  of  a  plaintiff  in  error  after  service 
of  the  note  of  the  receipt  of  the  memorandum  alleging 
error,  with  a  statement  of  the  grounds  of  error,  shall 
not  cause  the  proceedings  to  abate,  but  they  may  be 
continued  as  hereinafter  mentioned. 

The  death  of  a  plaintiff  in  error  formerly  abated  the  proceed* 
ings  [as  did  the  death  of  one  of  several  plaintiffs  previously  to 
the  statute  8  &  9  Will.  3,  c.  11,  Clarke  v.  Rippon(l  B.  &  A.  586)], 
if  the  death  took  place  dejTore  errors  assigned.  There  was  no 
ah&tement qfter  errors  assigned;  for  the  defendant  might  then 
join  in  error,  and  so  proceed  to  an  affirmance  of  the  judgment, 
and  then  revive  it  against  the  executors  or  administrators  (2  Wms. 
Saund.  104). 

162.  In  case  of  the  death  of  one  of  several  plain tifis 
in  error,  a  suggestion  may  be  made  of  the  death,  which 
suggestion  shall  not  be  traversable,  but  shall  only  be 
subject  to  be  set  aside  if  untrue,  and  the  proceedings 
may  be  thereupon  continued  at  the  suit  of,  and  against 
the  surviving  plaintiff  in  error,  as  if  he  were  the  sole 
plaintiff. 

163.  In  case  of  the  deatlf  of  .a  sole  plaintiff  or  of 
several  plaintiff  in  error,  the  legal  representative  of 
such  plaintiff  or  of  the  surviving  plaintiff  may,  by 
leave  of  the  court  or  a  judge,  enter  a  suggestion  of 
the  death,  and  that  he  is  such  legal  representative, 
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which  suggestion  shall  not  be  traversable,  but  shall 
oolj  be  subject  to  be  set  aside  if  untrue,  and  the  pro- 
ceedings may  thereupon  be  continued  at  the  suit  of 
and  against  such  legal  representative  as  the  plaintiff  in 
error ;  and  if  no  such  suggestion  shall  be  made,  the 
'  defendant  in  error  may  proceed  to  an  afi&rmance  of 
the  judgment  according  to  the  practice  of  the  court, 
or  take  such  other  proceedings  tbereupon  as  he  may 
be  entitled  to. 

If  a  sole  plaintiff,  or  sole  ranriTing  plaintiff  in  error  dies,  and 
the  legal  representative  fails  to  enter  a  susgestion  of  tbe  death, 
the  defendant  may  go  on  to  an  affirmance  of  the  judgment,  in  tbe 
sane  way  as  he  would  formerly  have  done  had  the  plaintiff  in 
error  died  q^/er  errors  assigned.  The  defendant  in  error  will  be 
obliged  to  revive  the  judgment  against  the  representatives  in 
order  to  have  execution  ( 2  Wms.  Saund.  101  t). 

On  the  affirmance  of  the  judgment  the  legal  representative  is 
not  liable  for  any  costs  incurred  prior  to  tbe  entry  of  the  sugges- 
tion on  the  roll  {Parker  v.  Tootal,  L.  R.  1   Ex.  41,  115). 


takdantia 
•rrorno 


164.  The  death  of  a  defendant  in  error  shall  not  petthofds. 
cause  the  proceedings  to  abate,  but  they  may  be  con- 
tinued as  hereinafter  mentioned. 

A  writ  of  error  in  no  case  abated  by  the  death  of  the  defendant 
in  error  (2  Wms.  Saund.  101  t) ;  but  thb  enactment  may  be 
necessary  in  consequence  of  the  previous  enactment  (s«  148, 
flUc,  p.  127),  making  "  error"  a  step  in  the  cause. 

165.  In  case  of  the  death  of  one  of  several  defend-  Pneeedinfi 
ants  in  error,  a  suggestion  may  be  made  of  the  death,  J?Sne*5^ 
uhlch  suggestion  shall  not  be  traversable,  but  only  be  Mveni  do- 
nibject  to  be  set  aside  if  untrue,  and  the  proceedings  '•"*****"  *" 
may  be  continued  against  the  surviving  defendant. 

This  is  according  to  the  former  practice.    See  a  form  of  sng- 
,  LiU.  Ent.  217. 


166.  In  case  of  the  death  of  a  sole  defendant  or  of  Proeeedfngt 
all  the  defendants  in  error,  the  plaintiff  in  error  may  of^i^^ 
proceed  upon  giving  ten  days'  notice  of  the  proceed-  fendant  or 
ings  in  error,  and  of  his  intention  to  continue  the  daftndanu 
aame,  to  the  representatives  of  the  deceased  defendants,  hi  anor. 
or  if  no  such  notice  can  be  given,  then,  by  leave  of  the 
court  or  a  judge,  upon  giving  such  notice  to  the  par- 
ties interested  as  he  or  they  may  direct. 

A  writ  of  error  did  not  abate  by  tbe  death  of  the  defendant  in 
emr.  If  he  died  before  assignment  of  errors,  and  the  plaintiff 
fukd  to  assign  errors,  judgment  of  non  pros,  might  have  been 
■ifoed,  though  the  representatives  had  not  been  made  parties  to 
thessme  (<S.  Katherine'g  Dock  Company  v.  HiggSf  10  Q.  B.  $56). 
If  die  defendant  died  qfter  assignment  of  errors,  the  executors 
Bifht  proceed  to  an  affirmance  as  if  the  defendant  were  living, 
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Marriage 
not  to  abate 
proceedings 
In  error. 


and  then  revise  the  judgment  to  get  execution.  A  writ  of  tdre 
faexoM ad  audiendum  erroretmBM  necessary (2  Wms.  Saund.  101  a); 
this  writ  is  still  preserved  (s.  132,  ante,  p.  114);  but  this  section 
renders  it  unnecessary  in  most  cases. 

167.  The  marriage  of  a  woman,  plaintiff  or  defend- 
ant in  error,  shall  not  abate  the  proceedings  in  error, 
but  the  same  may  be  continued  in  like  manner  as 
hereinbefore  provided  with  reference  to  tiie  continu- 
ance of  an  action  after  marriage. 

See  8.  141.  n.  (anUt  p.  122). 


Ejectment 
to  be  brought 
by  writ. 


Dittitietkn 
bOufeenae- 
tual  and  va- 
cant poues- 
sion. 


Vacant  poi- 
ttssion. 


Ejectment.* 

And  with  respect  to  the  action  of  ejectment,  be  it 
enacted  as  follows : 

168.  Instead  of  the  present  proceeding  bj  ejectmeut, 
a  writ  shall  be  issued,  directed  to  the  persons  in  pos- 
session by  name,  and  to  all  persons  entitled  to  defend 
the  possession  of  the  property  claimed,  which  pro- 
perty shall  be  described  in  the  writ  with  reasonable 
certainty. 

The  writ  by  which  the  action  is  to  be  commenced  is  to  be 
directed  to  the  persons  in  possession,  that  is,  in  actual  possession 
of  the  premises. 

A  distinction  must  be  here  drawn  between  what  constitutes, 
in  the  eye  of  the  law  an  actual,  and  what  a  vacant  possession. 
Thus  land  illegally  converted  into  a  road,  by  trustees  under  an 
act  of  parliament,  is  not  in  their  possession,  so  as  to  make  them 
tenants  in  possession  {Doe  d.  White  ▼.  Roe^  8  Dowl.  71). 

Where  the  person  had  removed  from  the  premises,  but  had  left 
beer  in  the  cellar,  it  was  held  that  the  plaintiff  or  claimant  could 
not  proceed  as  on  a  vacant  possession  {Savage  ▼.  Dent^  2  Str. 
1064).  So  if  hay  is  left  in  a  bam  {Ih.) ;  and  if  the  residence  of 
the  tenant  of  land,  where  there  is  no  house,  is  known,  he  must  be 
served  (/&.)•  ^^^  i^  ^^  tenant  has  locked  up  and  quitted  the 
house,  the  plaintiff  may  proceed  as  on  a  vacant  possession  {Dm 
d.  Portarlington  ?.  Roe,  4  fi.  &  C.  259).  So  if  the  house  has  been 
pulled  down  {Doe  d.  Normau  v.  Roe,  2  Dowl.  399,  428);  and  so  if 


*  It  may  be  well  here  to  observe,  that  vader  the  County  Courts  Act,  IMT 
(80  ft  31  Vict.  c.  142),  t.  11,  which  comes  into  operation  oq  the  1st  of 
January,  1868,  It  is  enacted  that  all  actions  of  ejectment,  where  neither  the 
renar  annual  value  of  the  lands  exceeds  20f.,  may  be  brought  in  the  County 
/2..  Court  of  the  district  where  the  lands  are  situate.  By  s.  N  it  is  provided, 
"  that  the  defendant  in  any  such  action  of  ^ectment,  or  his  landlord,  may, 
within  one  month  ftom  the  day  of  service  of  the  writ,  apply  to  a  judge  at 
chambers  for  a  summons  to  the  plidntiff  to  show  cause  why  such  action 
should  not  be  tried  in  one  of  the  superior  courts  on  the  ground  that  the 
title  to  lands  or  hereditaments  of  greater  annual  value  than  twenty  pounds 
will  be  affected  by  the  decision  in  such  action ;  and  on  the  hearing  of  su  h 
summons  the  Judge,  if  satisfied  that  the  title  to  other  lands  would  be  so  af- 
fected, may  order  such  action  to  be  tried  in  one  of  the  superior  courts,  and 
thereupon  all  proceedings  in  the  County  Court  in  such  action  shall  be 
discontinued. 
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ikt  pmokes  are  unteoantable,  and  then  n  no  property  in  them, 
— onfiniibed  houses,  for  instance  {Doe  d.  Sekovell  v.  Boe,  3  Dowl. 
691).  But  the  possession  in  such  cases  must  be  clearly  vacant ; 
it  must  appear  that  there  are  no  tenants  in  possession  (Doe  d. 
Bmrmpte  v.  Roe^  7  Dowl.  326).  If  some  of  the  houses  only  are 
Taeant,  and  if  diey  are  included  in  the  lease  with  others,  the 
daknant  cannot  proceed  as  on  a  vacant  possession  (Dm  d.  7%mothjf 
▼.  JKm,  8  Scott,  126).  The  court;  in  such  circumstances,  granted 
a  rale  nisi,  and  directed  service  to  be  effected  by  sticking  up 
copies  of  the  declaration  and  notice,  and  also  by  serving  them  on 
die  parties  who  were  shown  to  be  interested  (£>oi;  d.  Odppendtde 
v.t«<,7C.  B.  12^). 

In  a  case  of  vacant  possession,  service  of  a  writ  of  ejectment 
addressed  '*  to  the  assignees  and  personal  representatives  of  A.  B. 
deceased,'*  by  posting  copies  upon  the  premises,  was  held  good 
[Barrmgtou  v.  Bytham,  2  C.  L.  R.  1033  ;  Ex.  £.  T.  1864). 

Provided  the  writ  is  served  on  the  pertom  in  possession,  an  Kame$  of 
absolutely  co^rrect  statement  of  the  names  will  not  be  of  import-  tf»ant$  in 
ance  (Doe  d.  Frost  v.  Roe,  3  DowL  563) :  and  see  Doe  d.  Foulket  P"""^"*^- 
^.Roe,  (2  Dowl.  567),  where  the  tenant  was  called  Jacob  in  the 
notice  of  declaration,  instead  of  Sarah,     In  Doe  d.  Peach  v.  Roe 
(6  DowL  62),  in  ejectment  against  several  tenants,  Tindal,  C.  J., 
said,  that  each  tenant  in  possession  should  be  rightly  named  in 
Ins  own  notice.    Notices  addressed  to  '*  Mrs.  Martin"  and  **  Mrs. 
Gough"  have  been,  however,  held  suflScient,  it  being  sworn  that 
they  were  personally  served,  and  were  the  tenants  in  actual  pos- 
tetsion,  anid  that  their  Christian  names  were  not  known  {Doe  d. 
^dik  V.  Roe,  6  Dowl.  629).    The  cases  are  collected  in  Adams 
on  ^ectment,  p.  183. 

Want  of  the  "  reasonable  certainty"  required  in  the  description  Deteriptim 
rf  the  property  will  not  nullify  the  writ ;  but  it  will  afford  ground  qfpremm*. 
Car  an  application  for  better  particulars  (s.  175,  post).    As  to  what 
formerly  constituted  a  sufficient  description  of  the  property,  see 
Adams  on  Ejectment,  p.  16 ;  and  as  to  obtaining  better  parti- 
culars, see  Z>oe  d.  Saxton  v.  Turner  (11  C.  B.  896). 

It  would  seem  that  a  more  full,  and  possibly  a  less  fanciful, 
description  of  the  property  should  now  be  given,  than  that  given 
in  the  former  declarauon  in  ejectment. 

169.  The  writ  shall  state  the  names  of  all  the  per-  Form  and 
8ons  in  whom  the  title  is  alleged  to  be,  and  conmiand  iri?of*ejcct. 
the  persons,  to  whom  it  is  directed,  to  appear,  within  ment. 
sixteen  days  after*  service  thereof,  in  the  court  from 
which  it  Is  issued,  to  defend  the  possession  of  the  pro- 
perty sued  for,  or  such  part  thereof  as  they  may  think 
fit,  and  it  shall  contain  a  notice  that  in  de&ult  of  ap- 
pearance they  will  be  turned  out  of  possession ;  and 


*  Judgment  cannot  therefore  be  signed  for  default  of  appearsnee,  until 
t^  dqr  after  the  aizteen  days  for  appearance  have  elapied ;  and,  therefore, 
wlta  the  writ  was  served  on  the  19tn  of  Febroary,  1858,  a  Judgment  signed 
cm  thr  7th  of  March  following  was  set  aside  {Stanton  v.  BritOe,  1  F.  &  F.  468, 
per  WQUamt,  J.,  at  chambett ). 
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the  writ  shall  bear  teste  of  the  day  on  which  it  is  is- 
sued, and  shall  be  in  force  for  three  months,  and  shall 
be  in  the  form  contained  in  the  Schedule  (A.)  to  this 
act  annexed,  marked  No.  13,  or  to  the  like  effect;  and 
the  name  and  abode  of  the  attorney  issuing  the  same, 
or,  if  no  attorney,  the  name  and  residence  of  the  party, 
shall  be  endorsed  thereon,  in  like  manner  as  herein- 
before enacted  with  reference  to  the  indorsements  on 
a  writ  of  summons  in  a  personal  action;  and  the  same 
proceedings  may  be  had  to  ascertain  whether  the  writ 
was  issued  by  the  authority  of  the  attorney  whose 
name  was  indorsed  thereon,  and  who  and  what  the 
claimants  are,  and  their  abode,  and  as  to  staying  the 
proceedings  upon  writs  issued  without  authority,  as 
in  the  case  of  wiits  in  personal  actions. 

The  obeenrations  which  have  been  made  on  the  writ  of  ram* 
mons  in  personal  actions,  in  regrard  to  the  names  of  the  parties 
{oHte^  p.  2),  the  date  of  the  writ  (p.  4),  the  name  and  abode  of  the 
attorney  ( p.  4),  and  the  residence  of  the  plaintiff;  if  he  suet  in 
person  (p.  4),  are  applicable  to  the  names,  date  and  indorse- 
ments on  the  writ  of  ejectment ;  and  likewise  to  the  proceedings 
to  ascertain  if  the  writ  was  issued  by  the  authority  of  the  at- 
torney whose  name  is  indorsed  (p*  6). 

The  writ  is  sued  out  and  sealed  at  the  office  of  the  court  on 
delivering  a  precipe,  in  the  same  way  as  an  ordinary  writ  of  sum- 
mons {ante,  p.  3). 
rmw  in  The  action  of  ejectment  is  loccd.    The  county  where  the  pre- 

^ecttnmt.  raises  are  situate  must^be  correctly  stated.  If  at  the  trial  they 
appear  to  be  in  a  different  county,  the  plaintiff*  may  be  nonsuited, 
though  an  error  of  this  kiud  may  be  amended  before  trial  (s.  20, 
antft  p.  28).  When  the  premises  are  described  as  lying  in  a 
parish,  hamlet,  &c.  the  description  must  be  correct,  though  an 
error  (in  the  parish,  for  instance)  will  be  amended  at  the  trial,  if 
the  defendant  has  not  been  misled  {Doe  d.  Marriott  v.  EdwanU, 
6  a  &  P.  208). 

yamei  of  The  writ  must  state  the  names  of  at!  the  persons  in  whom  the 

'''  ^^lg  jg  alleged  to  be.    Where  formerly  there  was  any  doubt  as  to 

the  persons  in  whom  was  the  legal  estate,  it  was  usual  to  lay 
several  demises  io  the  names  of  these  different  parties  in  the  de- 
claration, so  that  the  claimant  might  rely  upon  any  one  demise, 
under  which  he  could  prove  his  title.  In  such  a  case  instead  of 
several  demises,  the  writ  now  contains  the  names  of  the  difiierent 
parties.    (See  C.  L.  P.  A.  1860,  s.  \9,po$ty 

Tenants  in  common  may  issue  a  joint  writ  to  recover  the  pro- 
perty to  which  they  are  entitled  in  common  {EllUt  v.  ElUst, 
E.  B.  &  E.  81 ;  L.  J.  27,  Q.  B.  816). 

QiMtre,  whether  service  upon  a  tenant  in  possession,  who  is  not 
named  in  the  writ,  is  irregular  (  Thompson  v.  Slade,  L.  J.  25,  Ex. 
306). 

Service  of  170.  The  writ  shall  be  served  in  the  same  manner 

men^  *^*'  M  an  ejectment  has  heretofore  been  served,  or  in  such 

manner  as  the  court  or  a  judge  shall  order,  and  in  case 
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of  yacaat  possession,  by  posting  a  copj  thereof  upon 
the  door  of  the  dwelling-house  or  other  conspicuous 
part  of  the  property. 

The  lenrice  of  the  writ  of  ejectment,  by  analogy  to  the  serfice 
of  the  declaration  and  notice  under  the  old  practice,  muft  be 
effected  by  the  delivery  of  a  copy  of  the  writ  (the  original  writ 
being  exhibited,  if  required,  at  the  same  time)  to  the  tenant  him- 
self or  to  his  wife,  or  to  some  member  of  bis  family,  in  which 
latter  case  it  must  be  shown  that  the  writ  came  to  his  knowledge. 

It  was  always  usual  for  the  person  who  served  it,  to  read  over 
and  explain  the  nature  and  meaning  of  the  declaration  to  the 
poaon  upon  whom  it  was  served ;  a  proceeding  far  from  unneces- 
ssry,  when  it  is  recollected  what  the  declaration  by  John  Doe 
against  Richard  Roe,  and  Richard  Roe's  friendly  notice  to  the 
tenant  in  possession,  respectively  contained.  Accordingly,  this 
explanation  was  not  dispensed  with,  except  in  those  cases  in 
winch  the  person  to  be  served  dispensed  with  or  rejected  the 
explanation  offered  (see  cases  supra),  or  was  an  attorney,  who 
would,  of  course,  understand  the  proceeding  without  explanation. 
The  necessity  of  explanation  under  the  present  practice  has  not 
been  formally  disavowed  by  the  courts ;  and  in  the  only  reported 
cue  wherein  the  question  was  raised,  it  was  left  undetermined  ' 
{Edwards  V.  Griffith,  15  C.  B.  397).  Although  the  present  writ 
explains  itself,  and  the  R.  G.,  H.  T.  1853,  r.  112,  pott,  seems  to 
ignore  the  necessity  of  further  explanation,  it  may  be  as  well,  as 
the  statute  is  express  in  its  terms,  for  every  person  serving  a  writ 
in  ejectment  to  read  it  over  and  explain  its  nature  to  the  person 
to  be  served,  and  to  state  bit  having  done  so  in  the  affidavit  of 
torvice,  when  such  affidavit  is  made. 

As  many  copies  as  there  are  persons  named  in  the  writ  must  Servke  qf 
be  made,  and  a  copy  served  on  each  person  so  named.    Accept-  wrtf,  kow 
soce  of  the  copy  of  the  writ  by  the  person  to  be  served  is  not  ^''^^'^^ 
necessary.    It  is  enough  that  the  copy  is  tendered,  and  its  nature 
ststed  {Doe  d.  Courthorpt  v.  Boe,  2  Dowl.  441) ;  but  the  nature  of 
tbe  proceedings  need  not  be  suted,  if  the  party,  by  his  acts,  dis- 
penses with  or  prevenu  it  {Doe  d«  George  v.  Roe,  3  Dowl.  541). 

Persona]  service  on  the  tenant  in  possession  himself,  may  be  on 
Bade  on  the  premises  or  elsewhere  {Savage  v.  Dent,  2  Str.  1064); 
sad  either  within  tlie  jurisdiction  of  the  court,  or  abroad  {Doe  d* 
Dniel  V.  Woodn^e,  7  Dowl.  494). 

The  service  must  be  on  the  person  in  actual  possession,  to 
whom  the  writ  is  directed ;  that  is,  on  the  sub- tenant  (for  in- 
stance), in  ^ectment  by  landlord  against  tenant,  where  the 
premises  have  been  sub-let  {Doe  d.  Darlington  v.  Cock,  4  B.  3e 
C.259> 

Showing  the  writ  to  the  tenant  on  the  premises,  and  telling 
Um  the  nature  of  it,  is  good  service  if  the  tenant  goes  away  and 
lefuses  to  listen  {Doe  d.  Roberts  v.  Roe,  6  Sc.  N.  C.  833).  So  if 
tbe  writ  is  shown  to  the  tenant  off  the  premises,  and  attempts  are 
nsde  to  serve  him  with  a  copy  and  to  explain  the  matter,  and  a 
copy  is  afterwards  left  for  him  on  the  premises  with  a  servant,  it 
ii  good  service  {Doe  d.  Hope  v.  Roe,  8  C.  B.  771).  So  if  the 
person  senring  the  writ,  after  stating  his  business,  is  turned  out 
of  the  house  when  he  is  attempting  to  serve  the  writ,  a  copy  thrust 
under  the  door  will  be  good  service  {Doed,  Frith  v.  Roe,  3  Dowl. 
569).    So  if  the  odier  parties  ^ect  the  process-server  from  the 
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pretence  of  the  tenant  in  poeseeiion,  and  prevent  di*  complete 
service  {Doe  d.  Mann  v.  Am,  11  M.  £c  W.  77). 

Service  on  the  wife  of  the  tenant,  either  on  the  premises  (Good- 
right  V.  ThruttotU,  2  Wm.  Bl.  800)  or  at  the  husband's  house,  is 
sufficient  (Dot  d.  Grarfv.  Roe,  6  Dowl.  456).  The  reason  that  it 
is  necessary  to  state  in  the  affidavit  that  service  on  the  wife  was 
at  the  husband's  house,  is  to  show  that  they  were  livinfr  together 
as  man  and  wife  (Doe  d,  Morland  v.  jBoy/u,  6  T.  R.  765).  It  it 
enough  if  the  woman  on  the  premises  stated  herself  to  be  the  wife 
of  the  tenant,  and  the  person  serving  the  writ  swears  that  he 
believes  such  statement  to  be  true  {Doe  d.  Orange  v.  £m,  1  DowL 
N.  S.  274).  An  affidavit  of  service  on  the  wife  should  state  (if 
possible)  that  the  wife  was  living  with  the  husband  at  the  time 
[Doe  d.  BtMlht  V.  iZos,  7  Dowl.  46S). 

Service  of  the  declaration,  and  notice  might,  by  die  former 
practice,  have  been  effected  by  leaving  the  copy  with  a  child, 
servant,  or  other  member  of  the  family  of  the  tenant ;  but  it  wat 
necessary  that  the  service  effected  in  this  manner  should  be  on 
the  premises  themselves  ;  and  that  the  fact  of  the  declaration  aud 
notice  having  come  to  bis  hands  before  the  term  should  hare 
been  subsequently  acknowledged  by  the  tenant  himself  ( Do*  d« 
Ginger  v.  Roe,  9  Dowl.  336  \  Doe  d.  Royle  v.  Roe,  5  C.  B.  256,  258, 
where  the  more  recent  cases  are  collected ;  Doe  d.  WaUon  v.  Aoe, 

5  C.  B.  521).  If  an  acknowledgment  to  that  effect  had  been 
made  by  the  tenant's  wife  onlv,  it  afforded  ground  for  a  rule  niai 
{Doe  d.  Chaffey  v.  Roe^  9  Dowl.  100 ;  and  see  Doe  d.  Royle  Y.Roe, 
ubi  tupra). 

Where  the  tenant  had  become  bankrupt,  a  service  on  the  met- 
senger  in  possession  of  the  premises,  and  on  the  official  assignee, 
has  been  held  insufficient  {Doe  d.  Baring  v.  Roe,  6  DowL  4&), 

Where  the  tenant  had  died,  a  service  on  the  widow  in  posses- 
sion,  who  was  administratrix,  was  held  sufficient  (IAm  d.  PampkU 
Ion  ^-Roe,  1  Dowl.  N.  S.  186).  Where  a  servant  of  the  deceased 
remains  in  possession,  the  claimant  ought  to  endeavour  to  obtuQ 
possession  ;  and  if  the  servant  resists,  he  may  be  treated  as  tenant 
{Doe  d.  Jtkins  v.  Roe,  2  Chit.  179). 

If  the  tenant  is  a  lunatic,  the  service  should  be  on  his  com- 
mittee, if  he  has  one,  and  not  on  a  servant (^non.  Lofft.  461).  If 
there  is  no  committee,  service  on  the  lunatic  is  sufficient  {Doe  d« 
Gibbard  v.  Roe,  9  Dowl.  844).  Service  on  a  lunatic's  daughter, 
who  conducted  the  lunatic's  business,  was  held  insufficient  (Dee 
d.  Brown  v.  Roe,  6  Dowl.  270). 

Service  on  one  of  several  joint  tenants  is  sufficient  {Doe  d. 
Clothier  v.  Roe,  6  Dowl.  291) ;  so  is  service  on  one  of  several 
partners  {Doe  d.  Overton  v.  Roe,  9  Dowl.  1089 ;  Doe  d.  BonmU  t. 
Roe,  7  C.  B.  127). 

If  there  are  several  tenants  in  possession,  a  copy  of  the  writ 
ought  to  be  served  on  each  (B.  N.  P.  98 ;  and  Doe  v.  Coelt,  4  B, 

6  C.  259).  If  the  service  is  on  the  original  tenant,  where  there 
are  several  sub-tenants,  and  he  appears  and  defends,  he  cannot 
afterwards  object  that  the  sub-tenants,  and  not  himself,  were  in 
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pQtsMnoD  (Ret  ▼.  Wiggit  2  N.  R.  830).  Service  en  a  landlord, 
sab^lecdog  to  weekly  tenants,  and  occupying  no  part  of  the  pre- 
mises biinself,  is  not  sufficient  {Doe  d.  Hubbard  v.  Hot,  2  Har.  & 
WoU.  HZ) ;  a&Ur  if  the  premises  have  been  for  some  time  un- 
occupied {Doe  d.  Haffne  v.  Roe,  2  WilL  WoL  &  Dav.  72). 

As  to  service  on  public  companies,  see  the  observations  as  to  On  pubik 
tbe  service  of  writs  of  summons  {ante,  pp.  11, 14,  15),  Doe  d.  companies. 
BrmUy  v.  Roe  (8  DowL  858),  and  Doe  d.  Bayet  v.  Roe  (16  M.  & 
W.  98). 

Service  on  churchwardens  must  he  on  all  the  churchwardens  On  ehwxh- 
(Doe  d.  Weeke  v.  Roe,  5  Dowl.  405).  Service  on  the  surviving  wonfcn*,  Ac 
lesKcs,  and  on  the  sextoness  of  a  dissenting  chapel  has  been 
beld  sufficient  (Doe  d.  Kirtchner  v.  Roe,  7  Dowl.  97)  ;  and  see  Doe 
d.  Dickens  v.  Roe,  7  Dowl.  121 ) ;  and  Doe  d.  Smith  v.  Roe  (8  Dowl. 
$09),  where  service  on  the  minister  and  one  trustee  as  to  the 
cfcapel,  and  on  the  master  as  to  the  school,  and  sticking  up  a 
eopy  of  the  declaration  and  notice  upon  the  doors  of  each  build- 
ing, was  held  sufficient. 

171.  The  persons  named  as  defendants  in  such  writ  Appearance 
or  either  of  them,  shall  be  allowed  to  appear  within  SlSSd^'the 
the  time  appointed.  ^^t. 

The  appearance  of  the  tenant  or  tenants  in  possession  to  the 
writ  should  be  in  the  form  prescribed  by  s.  31  {ante,  p.  36). 

Ad  appearance  by  a  landlord  must  be  according  to  s.  173  {poet, 
p.  145).  The  appearance  ought  to  be  entered  within  the  sixteen 
dsjs  under  s.  169  {ante,  p.  139);  an  appearance  may,  of  course, 
he  entered  after  the  expiration  of  that  time,  if  judgment  has  not 
becQ  signed.  It  may  he  doubtful  how  far  the  provisions  of  s. 
29  {ante,  p.  35)  apply  to  writs  of  ejectment ;  although  these 
vrito  are  now  practically  writs  of  summons  in  ejectment.  As  to 
BmitiDg  the  defence  to  a  part  of  the  premises  claimed,  see  s.  174 
{poet,^,U6). 

172.  Any  other  person  not  named  in  such  'writ  Appearance 
shall,  by  leave  of  the  court  or  a  judge,  be  allowed  to  not^med. 
appear  and  defend,  on  filing  an  affidavit  showing  that 

he  is  in  possession  of  the  land  either  by  himself  or 
his  tenant. 

This  section  is  more  general  than  11  Geo.  2,  c.  19,  s.  13;   Who  map 
«hich  permitted  the  landlord  to  make  himself  defendant  in  eject-  ^f^  *""' 
Bent.    The  word  "landlord  "  in  that  section  has  been  construed  "<^^'*^ 
to  iodttde  all  persons  claiming  title  consistent  with  the  posses- 
neo  of  the  occupier.    Thus  the  court  permitted  a  mortgagee  out 
ofpowession  to  be  made  defendant  ( Doe  d.  Tilyard  v.  Cooper, 
Si.  R.  645);  but  in  such  a  case  a  mortgagee  must  show  that  he 
bs  a  hmifide  interest  in  the  result  {Doe  d.  Peartom  v.  Roe,  6  Bing. 
^3j.   An  heir  who  bad  never  been  in  possession  {Doe  d.  Heble- 
4iBaiie  V.  Roe,  3  T.  R.  783,  n.),  and  a  devisee  in  trust  in  the 
*iae  position  {Lovelock  v.  Dancaeter,  4  T.  R.  122),  were  admitted 
to  defend ;  so  under  this  section,  the  sub-lessee  of  three  private 
^ncs  IB  a  theatre  was  allowed  to  come  in  and  defend,  to  the 
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Ltmdiord. 


leave  to  c^ 
pear. 


extent  of  his  interest,  an  ejectment  by  the  lessor  against  the 
lessee  of  the  theatre  for  forfeiture  {Crqft  ▼.  Lumley,  Ex  parte 
Lord  Ward,  4  E.  &  B.  608) ;  but  a  cestui  que  trust,  who  had  never 
been  in  possession,  was  not  admitted  ( Lotelock  ▼.  DancasUr,  8 
T.  R.  788)  under  the  prefious  enactment  And  under  this  sec- 
tion, an  elegit  creditor  of  a  lessee  who  had  executed  the  el^t, 
but  who  had  not  had  actual  possession  delivered  under  a  writ  of 
possession,  is  not  entitled  to  appear  and  defend  an  ejectment  by 
the  lessor  against  the  lessee  for  forfeiture  {Crrft  ▼.  Lumley,  Ex 
parte  Hughes,  4  E.  &  B.  614;  Thompton  ?.  Tomkinson,  11  Exch. 
442).  And  a  mere  remainderman  has  been  refused  leave  to  appear 
upon  the  ground  that  possession,  either  by  himself  or  by  his  tenant, 
must  be  shown  by  an  applicant  under  this  section  {Whitworth  t. 
Humphries,  5  H.  &  N.  185). 

Where  a  person  claims  in  opposition  to  the  title  of  the  tenant 
in  possession,  it  would  be  unjust  to  make  him  a  co-defendant ; 
the  defences  might  clash  {Driver  ▼.  Lawrence,  2  Wm.  Bl.  12^9). 
No  person  claiming  adversely  will  be  admitted  to  defend  {Dot  d. 
Horton  v.  Ry$,  2  Y.  &  J.  88) ;  and  if  admitted,  the  claimant  may 
apply  (under  s.  176,  pMf,  p.  146)  to  strike  out  the  appearance. 
But  if  jthe  claimant  does  not  do  so,  and  the  party  continues  on 
the  record,  he  will  not  be  allowed  to  set  up  such  inconsistent 
title  as  a  defence  at  the  trial  ( Doe  d.  Mee  v.  Litherland,  4  A.  & 
£.  784;  Doe  v.  ChalUs,  (17  a  B.  166 ;  L.  J.  20,  a  B.  478). 

It  is  not  necessary  for  the  landlord  to  become  a  defendant  in 
order  to  make  his  title  admissible  in  evidence.  He  may,  with 
the  tenant's  consent,  defend  in  the  tenant's  name.  In  an  action 
so  defended,  where  the  claimant,  having  knowledge  thereof,  ob- 
tained from  the  tenant  a  retraxit  of  the  plea,  and  a  cognovit  of  the 
action,  the  court  set  aside  the  judgment  ( Doe  d.  Locke  v.  Franklimf 
7  Taunt  9).  See  as  to  liability  ror  costs,  where  ejectment  is  de- 
fended in  the  name  of  tenant  by  strangers,  Hutchinson  v.  Qrtei^ 
wood  (4  £.  &  B.  324;  L.  J.  24,  a  B.  2). 

See  further,  as  to  the  liability  of  strangers  claiming  or  defend- 
ing to  costs,  note  to  sect  221  (post,  p.  178). 

The  affidavit  of  a  person  applying  for  leave  to  appear  and  de- 
fend «aust  Mhow  that  he  is  in  possession  of  the  premises.  In  an 
action  brought  to  enforce  an  elegit,  a  corporation  was  not  per- 
mitted to  defend  without  admitting  themselves  to  be  in  posses- 
sion ;  although  the  defence  was,  that  the  premises  were  not  pos- 
sessed by  them  for  any  but  public  purposes,  and  therefore  were 
not  liable  to  execution  {Doe  d.  Parr  v.  Roe,  1  Q.  B.  700 ;  see  also 
Doe  V.  Challis;  Croft  v.  Lumleyi  Ex  parte  Hughes,  ubi  supra). 

Where  the  person  applyin^^  for  leave  to  appear  and  defend  re» 
sides  abroad,  he  may  be  required  to  give  security  for  costs  (i>oe  d. 
Hudson  V.  Jameson,  4  Man.  &  R.  470);  but  it  would  seem  that  if 
the  application  be  made  in  due  time,  terms  cannot  now  be  im- 
posed upon  a  landlord  who  shows  himself  to  be  in  possession  by 
his  tenant  {Butler  v.  Meredith,  11  Exch.  85). 


Whentoap- 
plp /or  leave 
to  appear. 


The  application  for  leave  to  appear  and  defend  should  be  made 
as  soon  as  the  person  has  notice  of  the  writ,  so  that  an  appear- 
ance may  be  entered  within  the  sixteen  days  allowed  for  doing  so, 
and,  if  possible,  before  judgement  Further  time  to  appear,  and 
a  stay  of  proceedings,  may  possibly  be  obtained  from  a  judge  st 
chambers,  should  either  be  necessary.    If  judgment  has  been 
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(s.  177,  potti  p.  147),  the  applicatioD  must  also  be  to  set 
andc  the  judgment 

As  to  form,  and  notice  of  appearance  by  a  person  let  in  to  ^orm  omt 
defend,  see  R.  G..  H.  T.  1853.  r.  1 13,  po4t.  notiuqfap. 

The  court  will  not  allow  the  possession  to  be  changed  where  ^**''^****' 
there  has  been  no  trial  or  opportunity  of  trying  the  cause;  and 
therefore  will  set  aside  a  regular  judgment,  and  admit  the  land- 
lord to  defend,  if  the  tenant  has  not  given  him  notice  (Doe  d« 
Trmigktm  ▼.  Aoe.  4  Burr.  1996 :  and  see  Dobb$  v.  PoMer,  2  Str. 
975).  And  after  judgment  signed  and  execution  executed,  a 
judge  at  chambers  may  order  the  judgment  and  subsequent  pro- 
ceedings to  be  set  aside  on  payment  of  costs,  and  a  party  to  be 
let  in  to  defend  as  tenant ;  as  where  the  attorney,  having  been 
doly  instructed,  inadvertently  neglected  to  appear  in  time  (Doe  d. 
MmUmrkp  v.  Roe,  11  A.  &  £.  333).  But  as  a  general  rule,  the 
court  wQl  not  interfere  after  execution  executed  ( Goodtitle  v. 
Bmimie,  4  Taunt  850;  Z>oe  d.  Thompwn  v.  Roe,  4  Dowl.  115)  ; 
Boless,  indeed,  in  the  case  of  inadvertence,  as  in  Doe  d.  Mullarky 
T.  Aot,  dM  jupro,  or  in  Doe  d.  Butier  v.  Roe  (2  Har.  &  W.  130), 
where,  after  an  action  for  mesne  profiu  had  been  commenced,  the 
court  let  aside  all  the  proceedings  in  the  ejectment,  it  being  shown 
dist  the  landlord  had  never  eot  the  notices,  his  wife  having 
locked  them  up.  thinking  that  they  related  to  a  former  action  and 
vers  of  DO  importance.  In  the  case  of  collusion  between  the 
teoaat  and  the  claimant,  the  court  will  always  interfere.  (  Good- 
titk  V.  RadtitU,  ubi  enpra ;  Doe  d.  Grocers'  Company  v.  Roe,  5 
Tsnnt  205).  When  the  court  sets  aside  a  regular  judgment,  it 
ii  generally  on  payment  of  costs. 

If  a  indgment  is  signed  irregularly,  the  judgment  and  execu- 
tion will  be  set  aside,  and  generally  with  costs  {Goodtitle  v.  Bad- 
ti/ie.  9  DowL  1009) ;  and  the  court  may  impose  the  terms  on  the 
Mndant  that  he  shall  bring  no  action  (Jdlam  v.  Nobk,  9  Dowl. 
322). 

When  a  judgment,  under  which  possession  has  been  delivered,  Rettitation. 
ii  set  aside,  the  proper  course  to  obuin  restitution  is  to  apply  to 
the  court  in  the  first  instance  for  a  rule  requiring  possession  to 
be  restored,  which  will  be  enforced  by  attachment,  if  necessary 
{Carhett  v.  NiehoUs,  2  L.  M.  &  P.  87).  If  this  is  ineffectual  (as 
where  die  claimant  has  absconded),  a  writ  of  restitution  may 
then  be  issued  {Doe  d.  ffhittington  v.  Hards,  L.  J.  20,  Q.  B. 
*»> 

173.  Any  person  appearing  to  defend  as  landlord  in  Appwance 
respect  of  property,  whereof  he  is  in  possession  only  ^  landiMd! 
l^his  tenant,  shall  state  in  his  appearance  that  he 
appears  as  landlord  ;  and  snch  person  shall  he  at 
liberty  to  set  up  any  defence  which  a  landlord  appear- 
ing in  an  action  of  ejectment  has  heretofore  heen 
iOowed  to  set  np,  and  no  other. 

See  R.  G.,  H.  T.  1853,  r.  113,  post,  as  to  entry  of  appearance 
by  landlord  where  he  is  not  named  in  the  writ 

A  Imdlord  admitted  to  defend,  under  the  former  practice  could 
aot  svail  himself  of  any  defence  which  the  tenant  was  precluded 
frooi  setting  up  {Doe  d.  WWU  v.  Buckmore,  9  A.  &  E.  662). 

D.  H 
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Nor  eould  he  avmil  himself  of  every  defence  that  the  tenant  had ; 
thus,  he  could  not  set  up  the  want  of  a  notice  to  quit  to  the  oc- 
cupier (Doe  d.  Davii  ▼.  Creedt  5  Bing.  327).  The  tenant  will  not, 
by  a  landlord  being  joined,  be  precluded  from  setting  up  any  de- 
fence which  he  may  have  at  tenant  in  poesetaion  {Doe  d.  Waum 
▼.  Horn,  8  M.  &  W.  858). 


Notice  to 
defend  for 
part  only. 


"Want  of  cer- 
tain ty  cored 
by  partl- 
culart. 


Defence  by 
persons  not 
in  possea- 
iion. 


174.  Any  person  appearing  to  sach  writ  shall  be 
at  liberty  to  limit  his  defence  to  a  part  only  of  the 
property  mentioned  in  the  writ,  describing  that  part 
with  reasonable  certainty  in  a  notice  entitled  in  ike 
court  and  cause,  and  signed  by  the  party  appearing  or 
his  attorney  ;  such  notice  to  be  served  within  four 
days  after  appearance  upon  the  attorney  whose  name 
is  indorsed  on  the  writ,  if  any,  and  if  none,  then  to  be 
filed  in  the  Master's  office;  and  an  appearance  without 
such  notice  confining  the  defence  to  part,  shall  be 
deemed  an  appearance  to  defend  for  the  whole. 

See  as  to  former  practice,  Doe  d.  Lloyd  v.  Roe  (15  M.  &  W, 
431). 

175.  Want  of  "reasonable  certainty**  in  the  de- 
scription of  the  property,  or  part  of  it,  in  the  writ  or 
notice,  shall  not  nullify  them,  but  shall  only  be  ground 
for  an  application  to  a  judge  for  better  particulars  of 
the  land  claimed  or  defended,  which  a  judge  shall  have 
power  to  give  in  all  cases. 

An  application  for  better  particulars  may  be  made  before  an 
appearance  has  been  entered  {Doe  d.  Vernon  v.  Roe,  7  A.  &  K. 
14;  and  see  Doe  d.  Roberts  v.  Roe,  2  D.  &  L.  678,  where  an 
order  was  made  for  particulars  under  such  circumstances).  Al- 
though it  is  laid  down  in  the  hooka  of  practice  that  this  appliea- 
tion  can  only  be  made  after  an  appearance  has  been  entered,  it 
seems  but  reasonable  that  a  defendant  should  know  what  pro- 
perty  the  claimant  seeks  to  recover,  before  he  is  called  upon  to 
state  that  he  defends  the  possession  of  it — a  possession  he  may 
not  have  at  all ;  but  see  Doe  d.  burton  v.  Turner  (lit).  B.  896). 
An  order  for  better  particulars  is  not  a  stay  of  proceedings,  unless 
a  stay  of  proceedings  is  made  part  of  the  order  {Doe  d.  Roberts  v. 
Roe,  ubi  supra). 

It  is  the  duty  of  the  claimant  to  annex  to  the  record  for  trial 
copies  of  the  particulars  (if  any)  that  have  been  furnished  (a. 
180,  post,  p.  148). 

176.  The  court  or  a  judge  shall  have  power  to 
strike  out  or  confine  appearances  and  defences  set  up 
by  persons  not  in  possession  by  themselves  or  their 
tenants. 

This  is  a  power  which  the  court  always  exercised  (a.  172,  ante, 
p.  143)  over  the  proceedings  in  ejectment.  See  Doe  d.  LU^  v. 
Roe  (ubi  supra)^ 
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177.  In  taat  bo  aj^pesrance  shall  be  entered  into  j^^g^l^ 
within  the  time  appointed,  or  if  an  appearance  be  app««nB«e 
entered,  but  the  defence  be  limited  to  part  only,  the  ^  d«ftnce. 
pbuntifis  shall  be  at  liberty  to  sign  a  judgment  that  the 

person  whose  title  is  asserted  in  the  writ  shall  recover 
possession  of  the  land,  or  of  the  part  thereof  to  which 
the  defi^ee  does  not  apply;  which  judgment,  if  for  fdl, 
m^  be  in  the  form  contained  in  the  Schedule  ( A^  to 
this  act  annexed,  marked  No.  14,  or  to  the  like  enect^ 
and  if  for  part  may  be  in  the  form  contained  in  the 
Schedule  (A^  to  this  act  annexed,  marked  No  15,  or 
to  the  like  effect. 

See  R.  G.,  H.  T.  1853,  r.  1 12,  pott. 

If  ao  appearance  Ss  entered  for  a  (lefendant,  but  a  notice  limit-  For  part  qf 
ing  the  defence  to  part  only  of  the  premises  is  given  under  s.  174  'Jf^]^'**" 
taste,  p.  146),  then  the  claimant  may  ngo  a  judgment  for  that  **"•"••* 
part  of  the  premises  to  which  the  notice  does  not  apply. 

See  as  to  sufficiency  of  service  of  writ,  Harrington  v.  Bytkam. 
(2  C.  L.  R.  1033;  Ex.  E.T.  1864). 

No  formal  judgment,  it  would  appear,  need  be  entered  up. 
The  claimant  may  sign  judgment  and  issue  execution  on  an 
bmpUnr  under  s.  206  {piat^  p.  159). 

No  costs  are  recoverable  by  a  judgment  under  this  seetioa 
(day  OB  C^osts,  p.  196) ;  but  they  may  be  recovered  in  an  action 
nor  mesne  profits  (i^yifM  iLiJhai^  fl  ftMthi'ate). 

Sect.  68  (ante,  p.  59 )  does  not  apply  in  ejectment  (Scope  v. 
Pad^ean,  6  H.  &  N.  641 ;  L.  J.  30,  Ex.  244). 

178.  In  case  an  appeiu*ance  shall  be  entered,  an  ittnephow 
issne  may  at  once  be  made  up,  without  any  pleadings,*  *"****  ^^' 
by  the  claimants  or  their  attorney,  setting  forth  the 

writ,  and  stating  the  fact  of  the  appearance,  with  its 
date,  and  the  notice  limiting  the  defence,  if  any,  of 
each  of  the  persons  appearing,  so  that  it  may  appear 
kr  what  defence  is  made,  and  directing  the  sheriff  to 
sommon  a  jury ;  and  snch  issue,  in  case  defence  is 
made  for  the  whole,  may  be  in  the  form  contained  in 
Schedule  (A.)  to  this  act  annexed,  marked  No.  16,  or 
to  the  like  efibct,  and  in  case  defence  is  made  for  part, 
may  be  in  the  form  contained  in  the  Schedule  (A.) 
to  this  act  annexed,  marked  No.  15,  or  to  the  like 
effect. 

The  venue  in  ejectment  is  local.    It  must  therefore  be  laid  in    Venue. 
the  coonty  where  the  lands  are  situate.    If  it  is  correctly  stated 
in  the  writ,  an  error  in  this  respect  in  the  margin  of  the  issue  is 
nmmportant  {Doe  d.  Goodwin  t.  Roe,  3  Dowl.  323). 

The  venue  may  be  changed  after  issue  joined  (s.  182,  post, 
p.  149). 

*  As  fbere  are  no  pleadings,  an  equitable  defence  cannot  be  set  up  in 
«$ecta«rt  under  C.  L.  P.  A.  IB54,  s.  88,  pott  {Neave  v.  Aterjf,  16  C.  B.  828 ; 
UJ.14,C.P.107). 

h2 
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SET^ii^***        179.  By  consent  of  the  parties,  and  by  leave  of  a 
•tSed.  ja^e»  ft  special  case  may  be  stated  according  to  the 

practice  heretofore  used. 

Tbii  section  enables  the  claimant  and  defendant  to  state  a 
special  case  for  the  opinion  of  the  court  under  the  S  &  4  Will.  4, 
c.  42,  s.  26.  It  may  be  doubted  whether  the  provisions  of  ss.  42 
and  46  (auUt  pp.  49, 50)  extend  to  ejectment  (s.  227,  pott^  p.  181). 

See  special  cases  stated  in  Doe  d  Kimber  ▼.  Cafs  (7  Exch. 
676) ;  0*7*0029  y.  Broum  (8  £.  &  B.  672  ;  L.  J.  23,  a  B.  282). 

Tri*i  of  180.  The  claimants  may,  if  no  special  case  be  agreed 

""**  to,  proceed  to  trial  upon  the  issue,  in  the  same  manner 

as  in  other  actions ;  and  the  particulars  of  the  claim 
and  defence,  if  any,  or  copies  tibereof,  shall  be  annexed 
to  the  record  by  the  claimants ;  and  the  question  at 
the  trial  shall,  except  in  the  cases  hereafter  men- 
tioned, be,  whether  the  statement  in  the  writ  of  the 
title  of  the  claimants  is  true  or  false,  and,  if  true,  then 
which  of  the  claimants  is  entitled,  and  whether  to  the 
whole  or  part,  and  if  to  part,  then  to  which  part  of  the 
property  in  question ;  and  the  entry  of  the  verdict 
may  be  made  in  the  form  contained  in  the  Schedule  (A.) 
to  this  act  annexed,  marked  No.  17,  or  to  the  like 
effect,  with  such  modifications  as  may  be  necessary  to 
meet  the  facts. 

The  claimant  must  g^ve  the  same  notice  of  trial  or  of  counter- 
mand,  and  adopt  the  same  proceedings,  in  order  to  try  by  a 
special  jury,  as  in  personal  actions. 
Ptea  dis'  The  particulars  of  the  **  claim'*  to  be  annexed  to  the  record  by 

''*•**'*•         the  claimant  seem  to  be  the  "better  particulars,"  if  any,  fur- 
nished under  s.  176  (ante,  p.  146). 

By  particulars  of  the  "  defence,"  again  to  be  similarly  annexed 
to  the  record,  must  be  meant  a  notice  limiting  the  defence,  g^ven 
under  s.  174  (ante,  p.  146). 

The  plea  of  not  guilty  in  ejectment  was  formerly  distributable, 
and  the  defendant  was  entitled  to  a  verdict  as  to  any  part  of  the 
premises  sought  to  be  recovered,  to  which  the  claimant  foiled  to 
prove  a  title  (Doe  d.  Boumum  v.  Leunt^  IS  M.  &  W.  241 ;  Doe  d. 
Hellyer  v.  Kifigy  2  L.  M.  &  P.  49S ;  and  see  Alcock  v.  fFUshaw, 
2  £.  &  E.  638 ;  L.  J.  29,  Q.  B.  143). 

Tenants  in  common  may  recover  under  a  joint  writ  the  property 
to  which  they  are  entitled  as  tenants  in  common  (ElUst  v.  Elifss, 
E.  B.  &  £.  81;  L.  J.  27,  Q.  B.  316);  they  could  not  formerly 
have  recovered  on  a  joint  demise  in  ejectment  {Doe  d.  Pook  v. 
Errington,  I  A.  &  E.  750). 

Where  some  of  many  tenants  in  common  are  plaintiffs  in  eject- 
ment, they  can  only  recover,  even  as  against  a  stranger,  to  the 
extent  of  their  undivided  interests ;  and  it  rests  upon  them  to 
define  the  extent  of  such  interests,  and  in  the  absence  of  such 
definition  they  will  be  nonsuited  (Doe  d.  Heliyer  v.  iCtji^,  6 
Exch-  791). 
Com  of  Under  the  former  practice  the  R.  On  H.  T.  2  Will.  4.  r.  74, 

provided  that  no  costs  should  be  allowed  on  taxation  to  a  plain- 
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dir  npoD  any  issues  upon  which  he  hss  not  succeeded,  and  the 
coats  of  all  issues  found  for  the  defendant  were  to  be  deducted 
from  the  plaintiff's  costs.  If  the  claimant,  therefore,  recovered 
part  only  of  the  premises  for  which  the  action  was  brought,  the 
defendant  was  entitled  to  have  his  costs  of  defending  for  me  part 
for  which  the  complainant  was  unsuccessful  set  off  against  the 
eo&t»  of  the  claimant  (Doe  v.  Erringtcn,  4  Dowl.  602);  but  this 
role  was  annulled  by  R.  6.,  H.  T.  1853,  post.  See  now  s.  75 
{amie^  p.  76),  and  cases  cited  in  note  thereto. 

Fonnerly  each  demise  raised  a  distinct  issue  {Dot  v.  Wehher,  Stftenl 
2  A.  &  B.  448).    Now,  instead  of  several  demises,  there  will  be  "*>^ 
severa]  plsdntifis  (s.  169,  ante.  p.  139).    If  some  of  the  plaintiffs 
only  be  foond  entitled,  the  principle  of  Doe  v.  Webber  would  still 
to  be  applicable,  so  as  to  entitle  the  defendant  to  costs  as 
aes  found  for  him. 


181.  In  case  the  title  of  the  claimant  shall  appear  verdict  whan 
to  ha^e  existed  as  alleged  in  the  writ,  and  at  the  time  \o Im^* 
of  service  thereof,  but  it  shall  also  appear  to  have  ex-  5*^*^^?^ 
pired  before  the  time  of  trifd,  the  claimant  shall  not-  ^^ 
witlistanding  be  entitled  to  a  verdict^  according  to  the 

fact  that  he  was  so  entitled  at  the  time  of  bringing 
the  action  and  serving  the  writ^  and  to  a  judgment  for 
his  costs  of  snit. 

Tlie  "  tide"  of  the  claimant  here  evidently  means  the  right  of 
the  claimant  to  possession  of  the  premises  for  which  ejectment 
is  brooght  at  the  time  of  the  issue  of  the  writ  The  court  would 
not  formerly  staj  proceedings  in  an  ejectment  on  the  ground  of 
the  claimantfs  title  having  expired ;  for  though  possession  could 
mot  be  obtained,  yet  the  plaintiff  had  a  right  to  proceed  for 
dsmmge%  and  costs  ( Tkmstout  v.  Grey,  2  Str.  1056 ;  see  also  Doe 
d.  Bmit  V.  Rem,  L.  J.  22,  Q.  B.  1 1 1 ).  So  that  this  section  merely 
eiaacts  what  was  the  law.  The  Court  of  Exchequer  in  a  recent 
caee  allowed  a  writ  of  possession  to  issue  under  this  section, 
mlthoo^  the  lease  under  which  the  plaintiff  held  had  expired,  it 
not  being  shown  that  the  claimant  had  no  title  at  all  ( Gibinnt 
w,  BmckUtnd^  1  H.  &  C.  7S6 ;  L.  J.  82,  Ex.  156.)  See,  however, 
the  observations  of  Westbury,  L.  C,  on  this  case  in  Buckland  v. 
GwUimM  (L.  J.  S2,  Ch.  391). 

182.  The  court  or  a  judge  may,  on  the  application  Trial  may 
ei  either  party,  order  that  the  trial  shall  take  place  in  Jj^*  puLe 
any  county  or  place  other  than  that  in  which  the  venue  in  any 

is  laid;  and  such  order heing  suggested  on  the  record,  ^^^^' 
ibe  trial  may  be  had  accordingly. 


>  ▼enue  ift  local  actions  might  formerly  have  been  changed 
'  S  &  4  Will.  4.  c  42,  a.  22,  on  a  special  application,  which 
ooeld  therefore  only  be  made  after  issue  joined  (Bell  v.  Harrison, 
4  DowL  481 ).  The  court  has  changed  the  venue,  on  being  satis- 
fied by  affidavit  that  a  (air  trial  could  not  be  had  in  the  county 
where  the  venue  was  laid  (BeU  v.  Harriton,  ubi  supra ;  Briscoe  v. 
Mntr^r  3  Dowl.  434).  But  the  court  will  not  change  the  venue 
cxcepc  on  special  grounds :  nor  if  (semble)  any  special  grounds 
~   dbrnoi  changing  it  (Doe  v.  Harmer,  1  Har.  &  WoL  80). 
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Non-Appettr- 
anoe  at  trial. 


Special  Ter- 
dict  and  bUl 
of  excep- 
tions. 


183.  If  the  defendant  appears,  and  the  claimant  does 
not  appear  at  the  trial,  the  claimant  shall  be  nonsuited; 
and  if  the  claimant  appears,  and  the  defendant  does 
not  appear,  the  claimant  shall  be  entitled  to  recover  as 
heretofore,  without  anj  proof  of  his  title. 

See  as  to  costs  in  case  of  nonsuit  of  claimant,  PL  R.,  T.  T. 
185S,  r.  29;  and  as  to  non-appearance  of  defendant,  and  oosu 
in  such  case,  R.  G.,  H.  T.  1853,  r.  114;  and  PI.  R.,  T.  T.  1853, 
r.  80,  post. 

The  claimant  may  also  be  entitled  to  a  oertificaie  for  immediate 
possession,  under  1 1  Geo.  4  &  1  Will  4,  c.  70,  s.  38,  which  pro- 
vides "  that  in  all  cases  of  trials  of  ejectments  at  Nisi  Prius  when 
a  verdict  shall  be  given  for  the  plaintifT,  *  *  it  shall  be  lawful 
for  the  judge  before  whom  the  cause  shall  be  tried  to  certify  his 
opinion  on  the  back  of  the  record  that  a  writ  of  possession  ought 
to  issue  immediately,  and  upon  such  a  certificate  a  writ  of  pos- 
session may  be  issued  forthwith ;  and  the  costs  may  be  taxed, 
and  judgment  signed  and  executed  afterward  at  the  ttsnal  time 
as  if  no  such  writ  had  issued  ;  provided  always,  that  such  writ, 
instead  of  reciting  a  recovery  by  judgment  in  the  form  now  in 
use,  shaU  recite  shortly  that  the  cause  came  on  for  trial  at  Ni&i 
Prins,  at  such  a  time  and  place,  and  before  such  a  judge  (naming 
the  time,  place  and  judge),  and  that  thereupon  the  said  judge 
certified  his  opinion  that  a  writ  of  possession  eughi  to  issoe  im- 
mediately." 

But  this  certificate  is  not  applied  for  often,  except  in  cases  of 
vacant  possession,  now  that  judgment  may  be  signed  and  execu- 
tion ifl»ued  in  fourteen  days  (s.  185,  pnt,  p.  151). 

184.  The  jury  maj  find  a  special  verdict^  or  either 
party  may  tender  a  bill  of  exceptions. 

Special  verdicts  are  seldom  taken,  now  that  error  lies  upon  a 
special  case  under  C.  L.  P.  A.  1854,  s.  32,  post. 

A  special  verdict  ought  to  be  dictated  by  the  court  at  the  trial, 
and  signed  by  the  counsel  on  both  sides,  before  the  juiy,  who 
must  consent  to  its  terms,  are  discharged.  If,  in  settling  it,  any 
difference  of  opinion  arises  about  a  fact,  the  opinion  of  the  jury 
may  be  taken,  and  the  fact  stated  accordingly.  The  plaintiff's 
attorney  afterwards  has  the  verdict  drawn  up  and  settled  by  his 
counsel  from  the  minutes  taken  at  the  trial.  It  is  then  sent  to 
the  defendant's  attorney,  who  gets  it  settled  by  his  counseL  If 
any  disagreement  arises  between  the  counsel  it  ought  to  be  settled 
by  the  judge  who  tried  the  cause,  on  a  summons  at  chambers. 
After  being  settled,  it  is  delivered  to  the  plaintiff's  attorney,  who 
ought  to  enter  up  the  proceedings  on  the  roll 

The  special  verdict  is  set  down  for  argument,  and  .copies  thereof, 
together  with  the  points  for  argument,  are  delivered  to  the  judges, 
as  in  the  case  of  a  demurrer.    See  R.  G.,  H.  T.  1853,  r.  16,  post, 

A  special  verdict  should  state  the  facts  proved,  and  not  the 
evidence  only  of  the  facts  {Bird  v.  Jppleton^  I  East,  111 ;  Fryer 
V.  Aoe,  12  C.  B.  437) ;  for  upon  a  special  verdict,  the  court  cannot 
draw  from  statements  therein  contained  any  i^firenees  of  facta 
necessary  to  the  determination  of  the  case  {Attomey-Gemtrat  v. 
Baker,  4  H.  &  N.  19,  31) ;  such  facts  must  be  expressly  found 
one  way  or  the  other ;  and  if  they  are  not  the  court  will  award  a 
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vemkn  49  a«w  (Ttaiend  ▼.  CKruty,  12  M.  ft  W.  816).  S««  ob^ 
•erradona  as  to  the  form  in  which  a  special  verdict  should  be 
dzmwD  in  Reg,  v.  Sadlers*  Company  (8  £.  Cic  E.  42 ;  L.  J.  SO,  Q.  B. 
196} ;  and  see  R.  G.,  H.  T,  25  Vict.,  po*L 

A  spedal  verdict  may  be  amended  by  the  jndge's  notes  (Jftffi-   Amendment 
uerM  V-  Gotten,  3  B.  ft  P.  848) }  or  on  an  affidavit  even  of  what  was  J^SS*** 
proved  at  the  trial  {ttaycr  v.  Jrehert  1  8tr.  514).     In  the  former  **'^***" 
case,  there  was  a  mistake  merely  as  to  (he  date  of  an  instniment } 
in  the  latter,  the  quantities  of  certain  goods  sold  had  nut  been 
stated,  though  they  were  proved  at  the  trial.    It  cannot  be  altered 
in  sabctance  (Spencer  v.  Goier,  1  H.  Bl.  78),  though  it  may  be  to 
cany  oat  the  intention  of  the  jury  (  Williamt  v.  Breedm,  1  B.  ft 
P.  329  ;  Riehardsw  v.  MelUsh^  3  Bing.  334).     Generally,  amend* 
BMnts  will  be  made  when  the  errors  are  mere  misprisiona  (Bowere 
▼.  KUom^  12  0.  B.  546). 

185.  Upon  a  finding  for  the  claimant,  judgment  may  Jadgment 
be  si^ed,  and  execution  issue  for  the  recoveiy  of  f5^*?bSmMf* 
possession  of  the  property,  or  such  part  thereof  as  the 
}VkTj  shall  find  the  claimant  entitled  to,  and  for  costs, 
wiUiin  such  time,  not  exceeding  the  fifth  daj  in  term 
after  the  Terdict,  as  the  court  or  judge  before  whom 
the  cause  is  tried  shall  order ;  and  if  no  such  order  be 
made,  then  on  the  fifth  day  in  term  aft;er  the  verdict, 
or  within  fourteen  days  after  such  verdict,  whichever 
shall  first  happen. 

This  section  is  very  obacmre  in  its  terms ;  it  would  seem  to 
bnve  been  in  the  mind  of  its  firamer  that  in  a  cause  tried  in  term, 
tke  dnimant  should  be  at  liberty  to  issue  execution  on  the  fifth 
dsy  nfter  verdict  at  latest ;  and  that  in  a  cause  tried  in  vacation, 
he  sboold  be  at  liberty  to  issue  execution  on  the  fifteenth  day 
after  cbe  verdict  at  the  latest. 

The  eoart,  or  the  judge  before  whom  the  cause  is  tried,  may 
order  execution  to  issue  at  any  time  not  more  distant  than  the 
%fAk  day  of  the  first  term  after  the  verdict.  This  section  differs, 
it  will  be  observed,  from  s.  120  (ante,  p.  1(^),  wMch  ^expressly 
auchortsea  a  judge  at  chambers  to  order  execution  oT  issue.  If  it 
is  intended  to  apply  for  a  new  trial,  or  if  a  bill  of  exceptions  is 
tendered  at  the  trial,  the  judge  at  the  trial  ought  to  be  applied  to, 
to  order  execution  to  be  stay^  until  the  fifth  day  of  the  following 

Tlie  coats  in  ejectment  now  fcinn  part  of  the  jadgfment,  as  in 
odier  actions ;  except  in  the  case  of  judgment  on  default  of  ap- 
pearance to  the  writ.  Formerly,  they  were  only  recoverable  by 
execution  on  the  consent  rule,  under  \  %c2  Vict.  c.  1 10. 

See  as  to  costs,  where  the  claimant  recovers  part  only  of  the 
jnewiia  claimed,  Aleoek  v.  Wiktutm  (34  Jur.  638,  Q.  B.,  H.  T. 
1840). 

A  defendant  who  has  been  in  execution  for  the  costs,  in  an 
action  of  ejectment,  for  more  than  twelve  calendar  months,  is 
cotfcled  to  his  discharge  under  48  Geo.  3,  c.  123  {Humphreyt  v. 
,tC.B.,N.S.  766). 


186.  UpoB  a  finding  ibr  the  defendants,  or  anj  of  Jadgment 


upon  finding 


thcnuy  jadgoieni  may  be  signed,  and  execution  issue  for  for  defend 
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costs  against  the  claimaDts  named  in  the  writ,  within 
such  time,  not  exceeding  the  fifth  daj  in  term  after 
the  verdict,  as  the  court  or  judge  before  whom  the 
cause  is  tried  shall  order;  and  if  no  such  order  be 
made,  then  on  the  fifth  day  in  term  after  the  verdict, 
or  within  fourteen  days  after  such  verdict^  whichever 
shall  first  happen. 

8tt  obsenrations  on  1. 185,  tupra. 
As  to  nonsuit,  see  PI.  R.,  T.  T.  185S,  r.  29,  pott. 
The  costs  of  a  successful  defendant  will  be  awarded,  b^  role, 
against  the  real  claimants,  although  they  are  not  named  in  the 
writ  {Mobbt  V.  Fandenbrandt,  4  B.  &  S.  904 ;  L.  J.  S3,  Q.  B. 
177). 


Exteutfon 
for  Ttooreij 


may  be  Joint 
or  Mparato. 


*w.  .1^,  ^^^*  Up^°  *^7  judgment  in  ejectment  for  recovery 

ofVosMMtoD  of  possession  and  costs,  there  may  be  either  one  writ 
»A^^i.*   or  separate  writs  of  execution  for  the  recovery  of 

possession  and  for  the  costs,  at  the  election  of  the 

claimant. 

The  claimant  may  either  issue  a  writ  of  habere  facku  pouee- 
tionem,  and  a  separate  writ  of  fi.  fa.  or  ca»t€u  for  the  costs,  or  he 
ma^  sue  out,  as  formerly,  a  writ  of  habere,  adding  tiJLfa,i*cm,9«i^ 
to  It,  as  the  case  may  be. 

The  suing  out  of  one,  or  of  several  writs,  depends  upon  the 
fact  of  the  defendant  being  resident,  or  baring  goods  and  chattek 
in  the  same  county  as  that  in  which  the  property  of  which  pos- 
session is  to  be  given  is  situate.  The  writ  of  habere  can  only 
issue  into  the  county  where  the  property  recovered  by  the  judg- 
ment lies ;  the  writ  of  ea.  to.  or  JL  fa.  may  issue  into  any  comity 
(s.  121,  ante,  p.  107).  The  writ  of  habere,  like  the  writ  of  jl.  Ja,^ 
is  returnable  immediately  after  the  execution  thereof  (Dot  d.  Hmd' 
t<m  V.  Roe,  IS  Q.  B.  806;  L.  J.  21,  Q.  B.  859). 

These  writs  are  prepared  as  formerly,  by  the  claimant,  and 
sealed  on  production  or  the  incipitur  (s.  206,  poet,  p.  169). 

As  to  the  sheriff's  fees  on  executing  a  writ  of  possesaion,  see 
s.  128,  (ante,  p.  107). 


Defence  by  188.  In  casc  of  such  an  action  being  brought  by 
teiwnS°in***'  8ome  or  one  of  several  persons  entitled  as  joint  tenants, 
common,  or  tenants  in  common,  or  coparceners,  andr  joint  tenant, 
tenant  in  common,  or  coparcener  in  possession,  may, 
at  the  time  of  appearance,  or  within  four  days  after, 
give  notice  in  the  same  form  as  in  the  notice  of  a 
limited  defence,  that  he  or  she  defends  as  such,  and 
admits  the  right  of  the  claimant  to  an  undivided  share 
of  the  property  (stating  what  share),  but  denies  any 
actual  ouster  of  him  from  the  property,  and  may, 
within  the  same  time,  file  an  affidavit  stating  with 
reasonable  certainty  that  he  or  she  is  such  joint 
tenant^  tenant   in  common,  or  coparcener,   and  the 
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share  of  sach  property  to  which  he  or  she  is  entitled, 
and  ih&t  he  or  she  has  not  ousted  the  claimant; 
and  SQch  notice  shall  be  entered  in  the  issue  in  the 
same  manner  as  the  notice  limiting  the  defence,  and 
npoD  the  trial  of  such  an  issue  the  additional  question 
of  whether  an  actual  ouster  has  taken  place  shall  be 
tried. 

Former)  J,  in  ^ectment  by  one  joint  tenant  against  another,  the 
kseDt-nue  limited  the  confession  of  the  de&ndant  to  that  of 
and  entipr.  Actual  ouster  must  have  been  proved.  The 
r  must  still  he  proved  in  order  to  ohtain  judgment,  if  the 
johiC  tenant  in  possession  gives  the  notice  mentioned  in  this 
secdoo. 

If  a  tenant  in  possession  claims  the  whole,  and  denies  posses-  Aehuaoustm; 
aion  to  the  other,  this  is  evidence  of  an  ouster  {Doe  v.  Bird,  11 
EM9tf  49).    So  where  three  out  of  four  co-tenants  authorized  a 
raOwaj  company  to  use  the  land,  such  user  was  held  to  amount 
so  mn  ouster  (Dot  v.  Hom,  5  M.  ft  W.  664). 

Before  the  stat.  S  &  4  Will.  4,  c.  27,  a  bare  ]>erception  of  the 

profits  by  one  tenant  in  common  for  twenty-six  years  was  no 

ter  ( Fairelaim  v.  Shaeklelon,  5  Burr.  2604),  the  possession  of 

'  joint  tenant,  coparcener,  &c.  being  at  common  law  the  pos- 

of  alL    By  s.  12  of  that  statute  it  is  enacted,  that  the 

I  of  land  or  receipt  of  rent  in  entirety  by  one  of  several 

rs,  joint-tenants,  or  tenants  in  common,  is  not  to  be 

1  the  possession  or  receipt  of  the  others. 

It  bas  been  decided,  in  Ireland,  that  this  section  does  not  dis- 

pease  with  proof  of  actual  ouster  {0*Sulliv(m  ▼.  M'Swinep,  1 

14111^  &T.  111). 

189.  Upon  the  trial  of  such  issue  as  last  aforesaid,  Smn^t  in 
if  it  shall  be  found  that  the  defendant  is  joint  tenant,  ejectment 
tenaot  in  common,  or  coparcener  with  the  claimant,  JSiSS^***"* 
then  the  question  whether  an  actual  ouster  has  taken  tenanta'in 
piaee  shall  be  tried,  and  unless  such  actual  ouster  shall  ^^^SJ^||^.^ 
he  pfTOTed,  the  defendant  shall  be  entitled  to  judgment 

and  costs ;  but  if  it  shall  be  found  either  that  the  de- 
fendant is  not  such  joint  tenant,  tenant  in  common,  or 
eoparoener,  or  that  an  actual  ouster  has  taken  place, 
then  the  claimant  shall  be  entitled  to  such  judgment 
for  the  recoyeiy  of  possession  and  costs. 

190.  The  death  of  a  claimant  or  defendant  shall  not  ^J^  "***** 
eanee  ihe  action  to  abate,  but  it  may  be  continued  as  destb.  ^ 
bKvmafter  mentioned. 

Tfais  and  the  following  enactmenu  permitting  suggestions  to 
he  entered  of  the  death  of  parties  in  ejectment,  are  rendered 
iiiineaaij^  by  the  abolition  of  the  fictitious  John  Doe  and  Richard 
Eoe,  who,  among  other  attrihutes,  possessed  a  species  of  legal 
InBostalltyt  so  that  the  numerous  actions  in  which  they  were 
pariiea  never  abated.  Not  being  parties  to  the  action,  the  lia- 
bthty  lor  eosts  of  the  real  claimants  and  defendants  in  the  old 
'  I  of  ejectment  arose  exclusively  firom  the  consent  rule ;  this 
H  5 
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liabflitj  WAS  penomd,  and  binding  on]y  to  the  extent  of  cretting 
a  liability  to  attackment.  A  necesaary  and  not  a  very  righteous 
consequence  followed,  that  the  undertakings  in  the  consent  rule 
as  to  costs  could  not  be  enforced  against  &e  personal  represen- 
tatires  of  a  deceased  party  (Dm  d.  Harrison  v.  Hampton^  4  C.  B., 
74£).  The  parties  to  the  new  action  of  ejectment  are  liable 
for  coats  to  each  other,  as  in  other  actions ;  and  this  action,  which 
at  common  law  would  abate  by  the  death  of  either  party,  may 
now  be  continued  by  and  against  survivors  and  representatifes, 
•a  in  the  ease  of  personal  aotiona. 

In  Denkon  v.  SmUday  (1  H.  &  N.  61),  where  a  speeial  case 
was  set  down  for  argument  after  verdict^  and  the  claimant  then 
died»  the  Court  of  Exchequer  directed  a  suggestion  of  theclaim- 
ant's  death  to  be  entered  before  argument ;  it  would  appear^  how- 
ever, that  this  direction  was  erroneous,  and  was  not  carried  out 
(see  S.  C,  1  H.  fli  N.  6^4  d.)i  And  when  the  case  waa  called  on 
Pollock,  C.  B.,  said  the  proper  course  was  to  proceed  with  the 
argument,  and  after  the  court  had  decided  whether  the  verdict 
should  stand  or  not  to  enter  up  judgment  nunc  pro  tune,  and  this 
course  was  accordingly  followed  (S.  C,  L.  J.  26,  Ex.  228) :  from 
this  last  report  it  appears  that  a  rule  was  drawn  up  that  the  heir 
should  be  liable  for  eosta  in  caae  judgment  should  be  given 
agaiaat  him* 

191.  In  case  the  right  of  the  deceased  clahnant 
shall  survive  to  another  claimant,  a  suggestion  may 
be  made  of  the  death,  which  suggestion  shall  not  be 
traversable,  but  shall  only  be  subject  to  be  set  aside  if 
untrue,  and  the  action  maj  proceed  at  the  suit  of  the 
surviving  claimant ;  and  if  such  a  suggestion  shall 
be  made  before  the  trial,  then  the  claimant  shall  have 
a  verdict  and  recover  such  judgment  as  aforesaid, 
upon  its  appearing  that  he  was  entitled  to  bring  the 
action  either  separately  or  jointly  with  the  deceased 
claimant. 

A  suggestion  of  the  deadi  of  a  daimaot  may  be  made,  aa  in 
the  caae  of  the  death  of  a  sole  plaintiff  (s^  186,  taUet  p.  116). 
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192.  In  caae  of  the  death  before  trial  of  one  of 
several  claimants,  whose  right  does  not  survive  to 
another  or  others  of  the  claimants  where  the  legal 
representative  of  the  deceased  claimant  shall  not  be- 
eome  a  party  to  the  suit  in  the  manner  hereinafter 
mentioned,  a  suggestion  may  be  made  of  the  death, 
which  suggestion  shall  not  be  traversable,  but  shall  only 
be  subject  to  be  set  aside  if  untrue,  and  the  action 
may  proceed  at  the  suit  of  the  surviving  claimant 
for  such  share  of  the  property  as  he  is  eutiUed  to,  and 
costs. 

The  legd  repreeentatives  of  one  of  settrtU  oiaimanta  may 
become  parties  under  a.  194^  poti,  p.  I6i, 
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198^  In  oMe  of  a  verdict  for  two  ot  mora  daiixumts,  ^^^J^^^ 
if  one  of  such  claimants  die  before  execution  execnted,  serena 
the  other  claimant  may,  whether  the  legal  right  to  the  hlTJiS^ob- 
property  shall  suryive  or  not,  suggest  the  death  in  utneffaTer- 
maaner  aforesaid,  and  proceed  to  judgm^it  and  exe»  ^'''^' 
euikm  ibr  recoverj  of  possession  of  the  entirety  of  the 
property  and  the  costs ;  but  nothing  herein  contained 
shall  a&ct  the  right  of  the  legal  representative  of  the 
deceased  claimant,  or  the  liability  of  the  surviving 
claimant  to  such  legal  representative ;  and  the  entry 
and  possession  of  such  surviving  claimant  under  such 
execution  diall  be  considered  as  an  entry  and  posses* 
ffioti  on  behalf  of  such  legal  representative  in  respect 
of  tlie  share  of  the  property  to  which  he  shall  be  en- 
titled as  such  representative,  and  the  court  may  direct 
poeccoaion  to  be  delivered  accordingly. 

194-  In  case  of  the  death  of  a  sole  claimant,  or,  be-  Proceedtafi 
fore  trial,  of  one  of  several  clairaants  whose  right  does  death  of 
not  aurvive  to  another  or  others  of  the  claimants,  the  ^J^^jjjjj^ 
legal  representative  of  such  claimant  may,  by  leave  of  does  not 
the  eoort  or  a  judge,  enter  a  suggestion  of  the  death,  **^*^^®* 
and  that  he  is  such  legal  representative,  and  the  action 
shall  thereupon  pro<^ed ;  and  if  such  suggestion  be 
made  before  the  trial,  the  truth  of  the  suggestion  shall 
be  tried  thereat,  together  with  the  title  of  the  deceased 
elairaant^  and  such  judgment  shall  follow  upon  the 
▼erdid  in  favour  of  or  against  the  person  making  such 
Boggestion,  as  hereiobefore  provided,  with  ref^nce 
to  a  judgment  for  or  against  such  claimant ;  and  in 
ease  such  suggestion  in  ihe  case  of  a  sole  claimant  be 
made  after  trial  and  before  execution  executed  by  de^ 
liTery  of  possession  thereupon,  and  such  suggestion 
be  denied  by  the  defendant  within  eight  days  after 
notice  thereof  or  such  further  time  as  the  court  or  a 
judge  may  allow,  then  such  suggestion  shall  be  tried ; 
and  it,  upon  the  trial  thereof,  a  verdict  shall  pass  for 
the  person  making  such  suggestion,  he  shfdl  be  en- 
titled to  such  judgment  as  iSbresaid  for  the  recovery 
of  possession,  and  for  the  costs  of  and  occasioned  by 
aoeh  suggestion ;  and  in  case  of  a  verdict  for  the  de- 
^eodani,  sudi  defendant  shall  be  entitled  to  such  judg- 
■Knt  as  aforesaid  for  costs. 

It  is  doabefbl  whether  this  section  appliet  where  the  claimant 
tm  after  Yerdict  and  before  the  argument  of  a  special  case 
(Demtim  v.  HolUdap,  1  H.  &  N.  61,  650^  n.;  L.  J.  2$,  Ex.  227» 
cited  mie,  p.  154). 

See  as  to  coats,  Gray  on  Costs,  p.  198 ;  and  Denftoa  v.  MU" 
Self  («W  aapra). 


156 


THE  COMMON  LAW  PROCEDURE  ACT,  1852. 


pTDoeedinfft 
upon  de«th 
of  one  of 
•oreral  Joint 
defendAOU. 


Upon  death 
ofaU  the  de- 
fendant! in 
ejectment 
before  trlaL 


Upon  death 
ofallde- 
fendantt  in 
ejectment 
after  ▼erdict. 


Upon  death 
before  trial 
of  deiendant 
in  ^ectment, 
who  defends 
■eparately 
for  part. 


195.  In  case  of  the  death,  before  or  after  judgment, 
of  one  of  several  defendants  in  ejectment,  who  defend 
jointly,  a  suggestion  may  be  made  of  the  death,  which 
suggestion  shall  not  be  traversable,  but  only  be  sub- 
ject to  be  set  aside  if  untrue,  and  the  action  may 
proceed  against  the  surviving  defendant  to  judgment 
and  execution. 

The  case  of  defendants  who  defend  separately  is  provided  for 
bys.  199(jBo</.  p.  157). 

.196.  In  case  of  the  death  of  a  sole  defendant,  or  of 
all  the  defendants  in  ejectment^  before  trial,  a  sug- 
gestion may  be  made  of  the  death,  which  suggestion 
shall  not  be  traversable,  but  only  be  subject  to  be  set 
aside  if  untrue,  and  the  claimants  shall  be  entitled  to 
judgment  for  recovery  of  possession  of  the  property, 
unless  some  other  person  shall  appear  and  defend 
within  the  time  to  be  appointed  for  that  purpose  by 
the  order  of  the  court  or  a  judge,  to  be  made  upon  the 
application  of  the  claimants  ;  and  it  shall  be  lawful 
for  the  court  or  a  judge,  upon  such  suggestion  being 
made,  and  upon  such  application  as  aforesaid,  to  order 
that  the  claimants  shall  be  at  liberty  to  sign  judgment 
within  such  time  as  the  court  or  judge  may  think  fit^ 
unless  the  person  then  in  possession,  by  himself  or 
his  tenant,  or  the  legal  representative  of  the  deceased 
defendant,  shall  within  such  time  appear  and  defend 
the  action ;  and  such  order  may  be  served  in  the  same 
manner  as  the  writ;  and  in  case  such  person  shall 
appear  and  defend  the  same,  proceedings  may  be  taken 
against  such  new  defendant  as  if  he  had  originally 
appeared  and  defended  the  action ;  and  if  no  appear- 
ance be  entered  and  defence  made,  then  the  claimant 
shall  be  at  liberty  to  sign  judgment  pursuant  to  the 
order. 

197.  In  case  of  the  death  of  a  sole  defendant^  or  of 
all  the  defendants  in  ejectment  after  verdict,  the 
claimants  shall  nevertheless  be  entitled  to  judgment 
as  if  no  such  death  had  taken  place,  and  to  proceed  by 
execution  for  recovery  of  possession  without  sugges- 
tion or  revivor,  and  to  proceed  for  the  recovery  of  the 
costs,  in  like  manner  as  upon  any  other  judgment  for 
money,  against  the  legal  representatives  of  the  deceased 
defendant  or  defendants. 

198.  In  case  of  the  death  before  trial  of  one  of 
several  defendants  in  ejectment,  who  defends  sepa- 
rately for  a  portion  of  the  property  for  which  the 
other  defendant  or  defendants  do  not  defend,  the  same 
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proceedings  may  be  taken  as  to  sach  portion  as  in  the 
etse  of  the  death  of  a  sole  defendant,  or  the  claimants 
may  proceed  against  the  surviving  defendants  in 
respect  of  the  portion  of  the  property  for  which  they 
defend. 

The  proceedings  under  s.  196  (mte,  p.  156),  maybe  taken  with 
reference  to  that  part  of  the  premises  for  which  the  defendant, 
who  has  died,  defended. 

199.  In  case  of  the  death  before  trial  of  one  of  JJ^^J^^JJ^j 
several  defendants  in  ejectment,  who  defends  sepa-  defentUnff 
rately  in  respect  of  property  for  which  surviving  {Jf^J^rtj 
defendants  also  defend,  it  shall  be  law^l  for  the  in  respect  of 
court  or  a  judge  at  any  time  before  the  trial  to  allow  J^omnS* 
the  person  at  the  time  of  the  death  in  possession  of 

the  property,  or  the  legal  representative  of  the  de- 
eeased  defendant,  to  appear  and  defend  on  such  terms 
•8  may  appear  reasonable  and  just,  upon  the  appli- 
cation of  such  person  or  representative  ;  and  if  no 
soch  application  be  made  or  leave  granted,  the  claim- 
ant, suggesting  the  death  in  manner  aforesaid,  may 
prooeedagainst  the  surviving  defendant  or  defendants 
to  judgment  and  execution. 

The  case  of  defendants  who  defend  jointly  is  provided  for  by 
i.  195  iamie,  p.  166). 

200.  The  claimant  in  ejectment  shall  be  at  liberty  Claimant 
It  any  time  to  discontinue  the  action  as  to  one  or  tSZeSf^ 
more  of  the  defendants,  by  giving  to  the  defendant  ^e«- 

or  his  attorney  a  notice  headed  in  the  court  and 
cause,  and  signed  by  the  claimant  or  his  attorney, 
staUng  that  he  discontinues  such  action  ;  and  there- 
Qpon  the  defendant)  to  whom  such  notice  is  given, 
shall  be  entitled  to  and  may  forthwith  sign  judgment 
for  costs  in  the  form  contained  in  the  Schedule  (A.) 
to  this  act  annexed,  marked  No.  18,  or  to  the  like 
effect. 

A  rale  to  discontinne  was  formerly  g^ranted  in  ejectment  only  Dueoittuw- 
byspedal  leave  of  the  court,  which  would  not  be  given  in  a  hard  *''*^' 
cue ;  as,  after  a  special  verdict,  to  enable  the  plaintiff*  to  adduce 
freib  proof  in  contradiction.  The  leave  of  the  court  is  not  now 
•eceasary  in  the  case  of  a  sole  claimant  discontinuing  against  one 
ef  several  defendants,  but  it  is  required  in  the  case  of  one  of 
ieveral  claimants  (s.  201,  hfia). 

201.  In  case    one  of  several   claimants  shall  be  iM»continn- 
deeirous  to  discontinue,  he  may  apply  to  the  court  or  ttorTby  one 
a  judge  to  have  his  name  struck  out  of  the  proceed-  JJ^j^J^S. 
iogi,  and  an  order  may  be  made  thereupon  upon  such 
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terms  as  to  the  court  or  judge  may  seem  fit,  and  the 
action  shall  thereupon  proceed  at  tLe  suit  of  the  other 
claimants. 

202.  If  after  f^pearance  entered  the  claimant,  with- 
out going  to  triaC  allow  the  time,  allowed  for  going 
to  trial  by  the  practice  of  the  court  in  ordinary  cases 
after  issue  joined,  to  elapse,  the  defendant  in  eject- 
ment may  give  twenty  days*  notice  to  the  claimant  to 
proceed  to  trial  at  the  sittiugs  or  assizes  next  after 
the  expiration  of  the  notice  ;  and  if  the  claimant 
afterwiu*ds  neglects  to  give  notice  of  trial  for  such 
sittings  or  assizes,  or  to  proceed  to  trial  in  pursuance 
of  the  said  notice  given  by  the  defendant,  and  the 
time  fbr  going  to  trial  shall  not  .be  extended  by  the 
court  or  a  judge,  the  defendant  may  sign  judgment  in 
the  form  contained  in  the  Schedule  (A.)  to  this  act 
annexed,  marked  No.  19,  and  recover  the  costs  of 
defence. 

The  procedure  under  this  section  is  similar  to  that  under 
s.  101  (ante,  p.  92). 

208.  A  sole  defendant  or  all  the  defendants  in 
ejectment  shall  be  at  liberty  to  confess  the  action  as 
to  the  whole  or  part  of  the  property,  by  giving  to 
such  claimant  a  notice  headed  in  ^e  court  and  clAUSe, 
and  signed  by  the  defendant  or  defendants,  such 
signature  to  be  attested  by  his  or  their  attorney  ;  and 
thereupon  the  claimant  shall  be  entitled  to  and  may 
forthwith  sign  judgment  and  issue  execution  for  the 
recovery  of  possession  and  costs  in  the  form  contained 
in  the  Schedule  (A.)  to  this  act  annexed,  marked 
No.  20,  or  to  the  like  effect. 

This  section  provides  for  the  case  of  a  confession  (temhie)^ 
after  appearance  to  the  writ ;  for  judgment  by  defitult  may  be 
signed  on  non-appearance  (s.  177,  ante,  p.  147). 

This  notice  is  not  a  cognovit  within  the  1  &  2  Vict.  c.  110,  s.  9. 

The  notice  should  be,  as  nearly  as  possible,  in  the  words  of  the 
section  ;  be  entitled  in  the  court  and  cause ;  and  be  attested  by 
an  attorney,  stating  himself  to  be  **  attorney  for  the  defendant.'* 

A  judgment  signed  on  a  confession  given  by  a  tenant  in  poa- 
session,  by  collusion  with  the  claimant,  will  be  set  aside  at  the  in- 
stance of  the  landlord,  so  that  he  may  be  admitted  to  defend  (ZW 
d.  Loeke  v.  Franklin,  7  Taunt.  9 ;  Doe  v.  Dper,  8  Dowl.  696). 

The  R.  Gh  H.  T.  185S,  rr.  155^167,  jioti,  do  not  seem  to  ap. 
ply  to  notices  under  this  section. 

204.  In  case  one  of  several  defendants  in  ejectment, 
who  defends  separately  for  a  portion  of  the  property 
for  which  the  other  defendant  or  defendants  do  not 
defend,  shall  be  desirous  of  confessing  the  claimaot's 
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title  to  Boch  portion,  be  maj  gire  a  like  notice  to  fbe 
claimant ;  and  thereupon  the  claimant  shall  be  entitled 
to  and  may  forthwith  si^n  judgment  and  issue  execu- 
tion for  the  recovenr  of  possession  of  such  p(Mtion  of 
^fee  property,  and  H>r  the  costs  occasioned  by  the 
defence  relating  to  the  same,  and  the  action  may  pro- 
ceed as  to  the  residue. 

205.  In  case  one  of  several  defendants  in  ejectment,  Jj*^*^ 
-who  defends  separately  in  respect  of  property  for  v^^  de. 
^vrhich  other  defendants  also  defend,  shall  be  desirous  S5[^JJi*J,7*** 
of  confessing  the  claimant's  title  he  may  give  a  like  ssmerm- 
Botice  thereof ;  and  thereupon  the  claimant  shall  be  '**'*• 
entitled  to  and  may  sign  judgment  against  such  de- 
fendant for  the  costs  occasioned  by  his  defence,  and 
may  proceed  in  the  action  gainst  the  other  defeod- 
»nts  to  judgment  and  execution. 

206-  It  shall  not  be  necessary  before  issuing  execu-  JjfJJSj^'^ 
tion  apon  any  jadgment  under  the  authority  of  this  on therou*^ 
act  to  enter  the  proceedings  upon  any  roU,  but  an  JJ"****^ 
mcipitmr  thereof  may  be  made  upon  papw,  shortly  o/a^!ioo. 
describing  the  nature  of  the  judgment  according  to 
the  practice  heretofore  used,  and  judgment  may  t^re- 
vpon  be  signed,  and  costs  taxed,  and  execution  issued, 
according  to  the  practice  heretofore  used  :  provided 
ncTertheless,  that  the  proceedings  may  be  entered 
HpoD  die  roll  whenever  the  same  may  become  neces- 
sary for  the  purpose  of  evidence,  or  of  bringing  error, 
er  the  like. 

Although  this  section  is  placed  among  the  sections  of  this  sta- 
tute which  relate  exclusivelj  to  the  action  of  ejectment;  it  applies, 
it  will  be  observed,  to  anyjitdgment  vmder  the  amtkority  rf  tM»  met^ 
sod,  eoDseqnentljr,  of  the  other  acts  in  which  this  is  incorporated. 
It  did  not  DoweYer  apply  to  judfln^ients  in  replevin,  nor  to  jadg- 
ments  signed  on  the  return  of  writ  of  trial,  nor  in  suits  removed 
by  etrtiarari  from  inferior  courts.  Bat  see  now  R.  Q.,  H.  T.  ISSS, 
rr.  70,  71,  pott !  whereby  uniformity  of  procedure  upon  jodg- 
■lents  i»  provided* 

See  as  to  entering  a  judgment,  Frewen  v.  Letkbridgo  (7  W.  R. 
442,  Ez^  E.  T.  1859),  and  note  to  s.  139  (ante,  p.  119). 

See  as  to  taxing  costs,  R.  G.,  H.  T.  1853,  rr.  59—61,  pott ;  and 
FUid  V.  Partridge  (7  Exch.  689). 

« 

207.  The  effect  of  a  judgment  in  an  action  of  eject-  SJ^^, 
ment  under  this  act  shall  be  the  same  as  that  of  a  judg-  ^^^  ' 
ment  in  the  action  of  ejectment  hereto  used. 

It  has  therefore  been  held  that  a  defendant  in  execution  for 
.  is  entided  to  his  discharge  at  the  expiration  of  one  year 
48  Geo.  3,  e.  123  {Humphreys  v.  Framkt,  3  C.  B.,  N.  S. 
75$). 

The  effect  of  a  judgment  in  ^ectment  is  fiilly  stated  in  Jtlin 
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▼.  Parker  (2  Burr.  665).  It  is  eonclusWe  eTidence  of  the  tide  of 
the  cUimaDt  to  all  the  mesne  profits  accruing  suhsequently  to  the 
date  of  the  claim  alleged  in  the  writ,  which  must  be  laid  subse- 
quent to  the  time  when  the  right  of  entry  accrued.  See  Doe  ▼• 
Wellswum  (2  Exch.  868);  and  the  judgment  of  Parke,  B.,  in 
Turner  y.  Coaibrook  Steam  Company  {5  Exch.  932) :  see  also  WiU 
kineon  v.  Kirby  (15  C  B.  480);  and  Bameii  v.  Guiiiford,  BaHrf 
(L.J.  24,  Ex.  81). 
a  L.P.A.  The  C.  L.  P.  A.  1854,  s.  93,  provides  that  the  claimant  in  a 
1854,  $.  98.  second  ejectment  for  the  same  premises  against  the  same  de- 
fendant may  be  ordered  to  give  security  for  costs;  see  ndte 
thereon,  poet, 

^mnmt  ^^'  ^^^^  ™*y  ^  brought  in  like  manner  as  in 
in  ejectment.  Other  actions  upon  any  judgment  in  ejectment,  after  a 
special  verdict  found  by  the  jury y  or  a  bill  of  excep' 
tionSf  or  by  consent  after  a  special  case  stated^  but, 
except  in  the  case  of  such  consent  as  aforesaid^*  exe- 
cution shfdi  not  be  thereby  stayed,  unless  the  plaintiff 
in  error  shall,  within  four  clear  days  after  lodging  the 
memorandum  alleging  error,  or  alter  the  signing  of 
the  judgment,  whichever  shall  last  happen,  or  before 
execution  executed,  be  bound  unto  the  claimant,  who 
shall  have  recovered  judgment  in  such  action  of  eject- 
ment, in  double  the  yearly  value  of  the  property,  and 
double  the  costs  recovered  by  the  judgment,  with 
condition,  that  if  the  judgment  shall  be  affirmed  by 
the  Court  of  £rror,  or  the  proceedings  in  error  be  dis- 
.  continued  by  the  plaintiff  therein,  then  the  plaintiff  in 
error  shall  pav  such  costs,  damages  and  sum  or  sums 
of  money  as  shall  be  awarded  upon  or  after  such  judg- 
ment affirmed  or  discontinuance;  and  it  shall  be 
lawful  for  the  court  wherein  execution  ought  to  be 
granted  upon  such  affirmation  or  discontinuance,  upon 
the  application  of  the  claimant,  to  issue  a  writ  to 
inquire  as  well  of  the  mesne  profits  as  of  the  damage 
b^  any  waste  committed  after  the  first  judgment  in 
ejectment,  which  writ  may  be  tested  on  the  day  oa 
which  it  shall  issue,  and  be  returnable  immediately 
after  the  execution  thereof;  and  upon  the  return 
thereof  judgment  shall  be  given,  and  execution 
awarded  for  such  mesne  profits  and  damages,  and  also 
for  costs  of  suit* 

This  section  is  partly  a  re-enactment  and  adaptation  to  the 
new  action  of  ejectment  of  the  stat  16  &  17  Cur.  2,  c.  8,  ss.  8, 4. 
It  requires  bail  in  error  to  be  given  only  by  the  defendant  below. 


•  "The  words  In  itallci  appear  to  hare  been  left  in  by  mistake;  they  refer 
to  a  clauM  which  was  struck  out  of  the  bttl  In  the  House  of  Lords."  Chit. 
Stat.  Srd  edit,  vol  U.  p.  752,  n.  (c). 
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The  daimaiit,  therefore,  may  bring  eiror  without  giving  bail ;  tee 
a.  151.  and  note  {ante,  p.  129). 

The  bail  in  error  (16  &  17  Car.  2,  c  8}  were  not  chargeable 
in  an  action  on  the  recognizance  with  mesne  profiu,  where  they 
hMl  not  been  aacertained  by  a  writ  of  inquiry  {Doe  ▼.  Sawyer, 
2  M.  &  S.  247). 

209.  Every  tenant  to  whom  any  writ  in  ejectment  Tf"^^ 
studl  be  delivered,  or  to  whose  knowledge  it  shall  Sf^^ectment 
come,  shall  forthwith  give  notice  thereof  to  his  land-  ^  iMwJiord. 
lord,  or  his  bailiff  or  receiver,  under  penalty  of  forfeit- 
ing the  valne  of  three  years'  improved  or  rack  rent  of 
the  premises  demised  or  holden  in  the  possession  of 
sach  tenant,  to  the  person  of  whom  he  holds,  to  be 
recovered  by  action  in  any  court  of  common  law  hav- 
ing jurisdiction  for  the  amount. 

The  court  will,  m  aome  instances,  set  aside  regular  judgments 
at  the  instance  of  a  landlord,  on  the  ground  that  he  has  not  re- 
oefved  notice  of  the  proceeding  (s.  172,  n.,  ante,  p.  145). 

The  object  of  this  section  is  to  insure  his  obtaining  immediate 
Information  from  the  tenant,  so  that  he  may  enter  an  appearance 
a  neceasary  (s.  172,  ante,  p.  148). 

The  improTed  or  rack  rent  here  mentioned  is  not  the  rent  re- 
served, but  such  a  rent  as  might  be  fairly  agreed  on  at  the  time 
of  the  aeivice  of  the  writ,  in  case  the  premises  were  then  to  be  let 
iCnker  v.  Fotkergill,  2  B.  &  A.  652). 

The  11  Geo.  2,  c.  19,  s.  12,  of  which  this  section  is  a  re-enact-  In  what  cam 
vient,  has  been  held  to  extend  to  those  cases  only  where  eject-  J^  ******* 
«nt8  are  brought  which  are  inconsistent  with  the  landlord's      ^*'^ 


title ;  and  therefore  a  tenant  to  a  mortgagor,  who  did  not  give 
bim  notice  of  an  ejectment  brought  by  the  mortgagee  to  enforce 
an  attornment,  was  held  not  to  be  liable  to  the  penalties  there 
mentioned;  the  act  expressly  permitting  an  ejectment  to  be 
faronght  for  such  a  purpose  (Buckley  ▼.  Buckley,  1  T.  R.  647). 

Tho^h  the  4  Anne,  c.  16,  and  11  Gea  2.  c.  19,  hare  almost 
entirely  di^nsed  with  the  necessity  of  such  a  proceeding,  an 
cttonunent  is  still  deshrable  where  a  mortgagor  in  possession  has 
made  a  lease  after  the  mortage.  The  mortgagee  cannot,  by 
■aerely  giving  the  lessee  notice,  entitle  himself  to  distrain  for 
rent ;  and  attornment  b  necessary  to  create  between  them  the 
relation  of  landlord  and  tenant  (Evans  ▼.  Elliot,  9  A.  &  £.  842). 

210.  In  all  cases  between  landlord  and  tenant,  as  Proceedingi 
often  as  it  shall  happen  that  one  half-year's  rent  shall  b^  landlord* 
be  in  arrear,  and  the  landlord  or  lessor,  to  whom  the  JJJ^^^J^nt 
flame  is  dne,  hath  right  by  law  to  re-enter  for  the  non- 
payment thereoi^   snch  landlord  or  lessor  shall  and 
may,  without  any  formal  demand  or  re-entry,  serve  a 
writ  in  ejectment  for  the  recovery  of  the  demised  pre- 
mises, or  in  case  the  same  cannot  be  legally  served,  or 
no  tenant  be  in  actual  possession  of  the  premises,  then 
flitch  landlord  or  lessor  may  affix  a  copy  thereof  upon 
tbe  door  of  any  demised  messuage,  or  in  case  such 
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action  in  ejectment  shall  not  be  for  the  recoreiy  of 
any  messuage,  then  upon  some  notorious  place  of  the 
lands,  tenements  or  hereditaments  comprised  in  such 
writ  in  ejectment,  and  such  affixing  shall  be  deemed 
legal  service  thereof,  which  service  or  affixing  such 
writ  in  ejectment  shall  stand  in  the  place  and  stead  of 
a  demand  and  re-entry  ;  and  in  case  of  judgment 
against  the  defendant  for  non-appearance,  if  it  riiall 
be  made  i^ipear  to  the  court  where  the  said  action  is 
depending,  bj  affidavit,  or  be  proved  upon  the  trial  in 
case  the  defendant  appears,  that  half  a  year's  rent  was 
due  before  the  said  writ  was  served,*  and  that  no 
sufficient  distress  was  to  be  found  on  the  demised 
premises  countervailing  the  arrears  then  due,  and  that 
the  lessor  had  power  to  re-enter,  then  and  in  every 
such  case  the  lessor  shall  recover  judgment  and  exe- 
cution in  the  same  manner  as  if  the  rent  in  arrear 
had  been  legally  demanded,  and  a  re-entry  made  ;  and 
in  case  the  lessee  or  his  assignee,  or  other  person 
claiming  or  deriving  under  the  said  lease,  shall  permit 
and  su&r  judgment  to  be  had  and  recovered  on  such 
trial  in  ejectment,  and  execution  to  be  executed 
thereon,  without  paying  the  rent  and  arrears,  together 
with  full  costs,  and  without  proceeding  for  relief  in 
equity  within  six  months  after  such  execution  exe- 
cuted, then  and  in  such  case  the  said  lessee,  his 
assignee,  and  all  other  persons  claiming  and  deriving 
under  the  said  lease,  shall  be  barred  and  foreclosed 
from  all  relief  or  remedy  in  law  or  equity,  other  than 
hj  bringing  error  for  reversal  of  such  judgment,  in 
case  tbe  same  shall  be  erroneous,  and  the  said  landlord 
or  lessor  shall  from  thenceforth  hold  the  said  demised 
premises  discharged  from  such  lease  ;  and  if  on  such 
ejectment  a  verdict  shall  pass  for  the  defendant,  or 
the  claimant  shall  be  nonsuited  therein,  then  in  eveiy 
such  case  such  defendant  shall  have  and  recover  his 
costs ;  provided  that  nothing  herein  contained  shall 
extend  to  bar  the  right  of  any  mortgagee  of  such  lease, 
or  any  part  thereof,  who  shall  not  be  in  possession,  so 
as  such  mortgagee  shall  and  do,  within  six  months 
after  such  judgment  obtained  and  execution  executed^ 
pay  all  rent  in  arrear,  ^id  all  costs  and  damages  sus- 
tained by  such  lessor  or  person  entitled  to  ^e  re- 
mainder or  reversion  as  aforesaid,  and  perform  all  the 


*  In  proeOTdiDg  under  thk  teetlon,  it  woaM  Mem  irdl  to  b«  akle  to  pfrmr* 
that  the  hair-year'f  rent  was  due  before  the  writ  was  **  sued  out**  {Dot  d. 
Grtttum  ▼.  Roe,  4  e  B.  576). 
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coTenants  and  agreements  which,  on  the  part  and 
behalf  of  the  first  lessee,  are  and  ought  to  be  per- 
fomied. 

Tbis  section  is  a  re-enactment  of  4  Geo.  2,  c.  28,  s.  2,  the  cases  /»  wAo/  eaxa 
decided  upon  which  are  collected  in  1  Wms.  Saund.  287  a.  thi$»eetitm 

The  proTisions  of  this  section  apply  to  those  cases  only  where  VPf^' 
tlw  tight  to  enter  is  absolute  (not  quousque),  and  where  the  lease 
upon  such  re-entry  is  forfeited  (Z)m  d.  Darke  ▼.  BowdUeh^  8  Q.  B. 
97S)u  By  the  22  &  23  Vict.  c.  35,  s.  3.  the  assignee  of  part  of  the 
reversion,  where  the  rent  has  heen  apportioned,  has,  in  respect  of 
sucb  apportioned  rent,  the  same  benefit  of  a  condition  for  re- 
cotry  for  non-payment  of  that  rent,  as  if  the  apportioned  rent 
had  been  specifically  reseryed  upon  the  original  lease,  as  incident 
to  bis  part  of  the  reversion. 

The  right  of  re-entry  (under  the  statute)  is  not  necessarily 
waived  by  taking,  before  the  time  limited  for  payment  to  save  the 
ferieiture,  an  insufficient  distress  for  the  rent,  even  though  the 
lessor  continue  in  possession  under  the  distress  after  the  time  so 
fiaaited  {Doe  d.  Taylor  ▼.  Johnson,  1  Stark.  411);  but  a  right  of 
eotKj  for  forfeiture  may  be  waived  by  bringing  an  action  for  rent 
accrued  due  subsequent  to  the  forfeiture  {Dendy  v.  Nieholl,  4  C 
B.K,  N.  S.  876).  A  demand  of  rent  is  not  necessarily  a  waiver 
{BIptb  T.  Demnei,  13  C.  B.  178). 

It  most  clearly  appear  that  the  landlord  had  a  power  to  re- 
eater  la  respect  of  the  non-payment  of  half  a  year's  rent  remain- 
ing metMiaily  due iCoiesworih  v.  Sp<^,  10  C.  B.,  N.  S.  103  ;  L.  J^ 
SO.  C.  P.  220)  at  the  time  of  issuing  the  writ  (Doe  d»  Di^con  v. 
Bog,  7  C.  B.  134). 

Me  demand  of  rent  is  necessary,  as  at  eonmon.  law,  even  if  the  Demand  of 
proviso  for  re-entry  is  expressea  to  be  in  case  of  the  rent  in  »w»<««i- 
arrear  being  hwfuUy  demanded  ( Doe  v.  Jlexander,  2  M.  &  S.  525).   "«»««*n(. 
it  naiy  be  otherwise  if  there  is  an  express  covenant  not  to  enter 
without  demand  {Doe  v.  Wiieonj  5  B.  &  A.  385),  and  where  the 
condition  was,  that  en  psyment  of  half  a  year's  rent  the  landlord 
aught  re-enter  for  the  same  till  it  were  Jully  soH^kd^  it  was  held 
that  he  could  not  proceed  under  the  4  Geo.  2,  o.  28  {Doe  d.  Darke 
V.  Bomdiich,  nhi  supra). 

The  writ  must  be  dated  after  the  last  day  when  the  rent  ought 
la  be  paid  {Doe  y.  Shaeeeross,  3  B.  &  C  754). 


The  action  can  only  be  sustained  in  case  there  is  no  sufficient 
distress  on  the  premises,  and  the  insufficiency  of  the  distress 
amat  be  clearly  established  {Doe  d.  Forsier  v.  Wandlass,  7  T.  R. 
117) ;  every  part  of  the  premises  must  be  searched  {Rees  v.  King^ 
2  a.  fr  B.  514 ;  see  also  Price  v.  Worwmd,  4  H.  &  N.  512).  If 
a  broker  going  to  distrain,  by  usin^  reasonable  diligence  would 
not  find  sufficient  to  distrain,  this  will  constitute  an  insufficiency 
within  the  section  {Doe  d.  Haverson  v.  Franks^  2  C.  &  K.  678). 
So  if  the  tenant,  by  locking  up  the  premises,  prevents  the  goods 
from  bong  found,  that  is,  "got  at,"  to  distrain  {Doe  v.  Dyson,  M. 
ft  M .  77  ;  Do*  V.  C^,  5  D.  6c  L.  272 ;  Romily  v.  Fycroft,  4  W.  R. 
26,  Ez^  M.  T.  1855).  Proof  that  no  sufficient  distress  wss  found 
ea  the  premises  on  any  one  day  after  the  time  limited  for  pay- 
Dt  of  the  rent,  to  save  the  forfeiture,  is  primd-faeie  evidence. 


WomMdenl 
dittrw. 
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and  is  suflScient  to  bring  the  case  within  the  itatute,  unless  the 
defendant  shows  that  there  was  a  sufficient  distress  {Do$  ▼.  #W^a, 
15  East,  286). 

It  would  seem  that  the  goods. of  a  person  who  is  in  ehaige  of 
part  of  the  property  on  behaU  of  the  plaintiff  need  not  he  taken 
into  account  as  distrainable  in  proceedings  under  this  section 
( Wheekr  v.  Stevenson,  6  U.  &  N.  155  ;  L.  J.  80,  Ex.  46). 

The  intention  of  this  section,  as  was  that  of  4  Geo.  2,  c  28, 
8.  2,  is  to  relieve  the  landlord  from  the  inconvenience  of  oon- 
titiuing  liable  to  an  uncertainty  of  possession ;  it  being  in  the 
power  of  the  tenant  to  offer  him  a  compensation  at  any  time,  in 
order  to  found  an  application  for  relief  against  the  forfeiture  in  a 
Court  of  Equity ;  and  to  confine  the  tenant  to  tix  calendar  months 
after  execution  executed  for  his  doing  this  ( Doe  t.  Lewis,  1  Burr. 
619).  This  section  prescribes  the  mode  of  proceeding  in  two 
cases,  viz.:  Istly,  in  the  case  of  judgment  against  the  defendant 
for  non-appearance ;  2ndly,  in  the  ease  of  the  action  coming  on 
for  trial. 

1.  In  the  case  of  judgment  by  default,  an  affidavit  must  be 
made  that  half  a  year's  rent  was  due  at  the  time  when  {CoteS' 
worth  V.  Spokes,  ubi  supra)  the  writ  was  served  (queers  sued  out, 
vide  i^fra) ;  that  no  sufficient  distress  was  to  be  found  upon  the 
premises  countervailing  the  arrears  then  due ;  and  that  the  lessor 
(clsimant)  had  power  to  re-enter. 

Great  precision  was  formerly  required  in  the  affidavit  as  to 
ha^  a  year's  rent  (and  not  more)  being  due ;  upon  the  ground 
that  a  landlord  has  no  right  to  lie  by  for  a  length  of  time  (for 
instance,  a  whole  year),  and  then  seek  thus  to  render  the  provi- 
slons  of  the  section  available  ( Doe  d.  Powell  v.  Rowe,  9  Dowl.  548, 
per  Coleridge,  J. ;  but  see  Doe  d.  Gretton  v.  Boe,  4  C  B.  576  ;  and 
Cross  V.  Jordan,  8  Exch.449). 

It  would  seem,  also,  from  the  qneere  to  Doe  d.  Oretlom  ▼.  Roe 
(ubi  supra),  that  it  would  be  better  that  the  affidavit  should  state 
the  rent  to  be  due  before  the  writ  was  sued  out. 

Where  judgment  has  been  obtained  upon  an  affidavit,  which 
thr  claimant  is  apprehensive  may  be  held  to  be  defective,  the 
court  will  allow  the  judgment  to  be  superseded,  and  another 
judgment  to  be  signed,  on  an  amended  affidavit  (Doe  d.  Oreiton 
V.  Roe,  ubi  supra). 

The  motion  for  judgment,  where  the  defendant  does  not  appear* 
is  absolute  in  the  first  instance  ( Cross  v.  Jordan,  ubi  supra  ;  and 
Youens  v.  Keen,  2  C.  B.,  N.  S.  384). 

If  there  is  a  sufficient  distress  on  the  premises,  the  statute  doet 
not  apply ;  and  the  lessor  must  proceed  at  common  law.  as  before 
the  statute  (Doe  d.  Forster  v.  Wandlass,  ubi  supra),  and  subject 
himself  to  all  the  risks  and  inconveniences  of  so  proceeding 
(Adams,  Eject  121 ;  and  1  Wms.  Saunders,  281  b,  et seq.)i  un*eta 
the  terms  of  the  lease  provide  against  the  lessee's  right  to  a  legal 
demand  of  the  rent  (Doe  d.  Harris  v.  Masters,  2  B.  &  C.  490). 

2.  In  the  case  of  the  action  coming  on  for  trial,  the  claimant, 
in  order  to  recover,  must  prove  that,  which  he  roust,  in  the  caae 
of  judgment  by  default,  state  in  the  affidavit  (Doe  v.  Leune^  1 
Burr.  619). 

Where  a  landlord  or  lessor  proceeds  for  the  recovery  of  a  dwell- 
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in^boute  and  other  premiset  demised  by  one  lease,  if  the  dwell- 
ing-boose  is  unoccupied,  and  the  rest  of  the  premises  is  in  the 
occupation  of  a  tenant,  service  of  the  writ  of  ejectment  may  be 
effMcd  by  personally  serving  the  tenant  with  a  copy,  and  affixing 
another  on  the  front  door  of  the  house  (C/m/on,  Lord  y.  Wales, 
2  Jur.,  N.  S.  1096,  Ex.  M.  T.  1856). 

See  now  the  provisions  for  relief  of  tenants  against  forfeiture,  C.  L.  P.  A, 
C  L.  P.  A.  1860,  88. 1—1 1 .  po$t.  ^^' 

211.  In  case  the  said  lessee,  his  assignee  or  other  LesMepro- 
person  claiming  any  right,  title  or  interest,  in  law  or  ^•^51*5,*°  ^^ 
eqnitj  o^  in,  or  to  the  said  lease,  shall,  within  the  hiveiojanc 
time  aforesaid,  proceed  for  relief  in  any  court  of  SithQutpiy- 
equity,  such  person  shall  not  have  or  continue  any  mentofreot 
injunction  against  the   proceedings  at  law  on  such  ■"**^**- 
ejectment,  unless  he  does}  or  shall,  within  forty  days 
next  after  a  full  and  perfect  answer  shall  be  made  by 
the  claimant  in  such  ejectment,  bring  into  court,  and 
lodge  with  the  proper  officer,  such  sum  and  sums  of 
money  as  the  lessor  or  landlord  shall  in  his  answer 
swear  to  be  due  and  in  arrear  over  and  above  all  just 
idlowances,  and  also  the  costs  taxed  in  the  said  suit, 
there  to  remain  till  the  hearing  of  the  cause,  or  to  be 
paid  out  to  the  lessor  or  landlord  on  good  security, 
sobject  to  the  decree  of  the  court ;  and  in  case  such 
proceedings  for  relief  in  equity  shall  be  taken  within 
the  time  aforesaid,  and  after  execution  is  executed, 
Ihe  lessor  or  landlord  shall  be  accountable  only  for  so 
much  and  no  more  as  he  shall  really  and  bona  fide^ 
wiihoat  fraud,  deceit,  or  wilful  neglect,  make  of  the 
demised  premises  from  the  time  of  his  entering  into 
the  actual  possession  thereof;  and  if  what  shall  be  so 
made  by  the  lessor  or  landlord  happen  to  be  less  than 
the  rent  reserved  on  the   said   lease,  then  the  said 
lessee  or  his  assignee,  before  he  shall  be  restored  to 
his  possession,  shall  pay  such  lessor  or  landlord  what 
the  money  so  by  him  made  fell  short  of  the  reserved 
rent  for  the  time  such  lessor  or  landlord  held  the  said 
lands. 

See  as  to  relief  formerly  afforded  by  the  Court  of  Chancery, 
/Vodbcjr  y.  Duke  rf  Somerset,  and  notes  thereto,  in  Tudor's  Lead- 
ing Cases  in  Equity,  2nd  edit,  vol  ii.  pp.  895,  et  seq, 

212.  If  the  tenant  or  his  assignee  do  or  shall,  at  any  Tenant  pay. 
time  before  the  trial  in  such  ejectment,  pay  or  tender  ^i^jf  c<S5' 
to  the  lessor  or  landlord,  his  executors  or  administra-  proceeding's 
tors,  or  his  or  their  attorney  in  that  cause,  or  pay  into  ^^  ^ 
the  coart  where  the  same  cause  is  depending,  all  the 
rent  and  arrears,  together  with  the  costs,  then  and  in 
8odb  case  all  further  proceedings  on  the  said  ejectment 
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shall  cease  and  be  discontinued  ;  and  if  sach  lessee, 
his  execntors,  administrators  or  assigns,  shall,  upon 
such  proceedings  as  aforesaid,  be  relieved  in  equity, 
he  and  they  shall  have,  hold  and  enjoy  the  demised 
lands,  according  to  the  lease  thereof  made,  without 
any  new  lease. 

A  sub-lestee  is  an  assignee  within  this  section,  and  may  apply 
for  a  stay  of  proceedings  ( Doe  d.  ffyait  ▼.  Byron,  1  C  B.  f 23) ; 
so  may  a  mortgagee  ( Doe  d.  WhitJUid  v.  Rm,  Z  Taunt.  402).  ^ 

The  application  to  stay  proceedings  must,  under  this  section, 
have  been  made  hrfore  trial  {Doe  d.  Wett  ▼.  Davie,  7  East,  363 ; 
but  see  now  C.  L.  P.  A.  1860»  s.  l,poet).  Relief  will  be  granted 
where  the  tender  of  rent  has  been  made  before  the  actioa  is 
actually  commenced  (Goodright  ▼.  Noright,  2  W.  Bl.  746). 

Upon  making  application  under  this  section,  the  rent  should  be 
calculated  to  the  last  rent  day,  and  not  to  the  day  of  computing 
(Doe  d.  Hareourt  v.  Aoe,  4Taunt  888).  The  court  had  no  power 
to  stay  proceedings  in  an  ejectment  brought  for  a  forfeiture  for 
breaches  other  than  for  non-payment  of  rent  {Doe  d.  Mafhew  t. 
Jehbff,  10  A  &  E.  71). 

But  see  now  C.  L.  P.  A.  1860,  ss.  l-^ll, pott. 

213.  Where  the  term  or  interest  of  any  tenant  now 
or  hereafter  holding  under  a  lease  or  agreement  in 
writing  any  lands,  tenements  or  hereditaments  for  any 
term  or  number  of  years,  certain,  or  .from  year  to  year, 
shall  have  expired  or  been  determined  either  by  the 
landlord  or  tenant  by  regular  notice  to  quit,  and  sucdi 
tenant,  or  any  one  holding  or  claiming  by  or  under 
him,  shall  refuse  to  deliver  up  possession  accordingly, 
after  lawful  demand  in  writing  made  and  signed  by 
the  landlord  or  his  agent,  ahd  served  personally  upon 
or  left  at  the  dwelling-house  or  usual  place  of  abode 
of  such  tenant  or  person,  and  the  landlord  shall  there- 
upon proceed  by  action  of  ejectment  for  the  recovery 
of  possession,  it  shall  be  lawful  for  him,  at  the  foot  of 
the  writ  in  ejectment,  to  address  a  notice  to  such 
tenant  or  person,  requiring  him  to  find  such  bail,  if 
ordered  by  the  court  or  a  judge,  and  for  such  purposes 
as  are  hereinafter  next  specified ;  and  upon  the  ap- 
pearance of  the  partyion  an  affidavit  of  service  of  the 
writ  and  notice,  it  snail  be  lawful  for  the  landlord 
producing  the  lease  or  agreement,  or  some  counter- 
part or  duplicate  thereof,  and  proving  the  execution 
of  the  same  by  affidavit,  and  upon  affidavit  that  the 
premises  have  been  actually  enjoyed  under  such  lease 
or  agreement,  and  that  the  interest  of  the  tettant  has 
expired,  or  been  determined  by  regular  notice  to  quit, 
as  the  case  may  be,  and  that  possession  has  been  law- 
fully demaoded  in  manner  aforesaid,  to  move  the  oo«t 
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er  apply  hy  enmmonB  to  a  jodge  at  chambers  for  a 
role  or  sammons  for  such  tenant  or  person  to  show 
caose,  within  a  time  to  be  fixed  hy  the  court  or  judge 

00  a  consideration  of  the  situation  of  the  premises, 
why  such  tenant  or  person  should  not  enter  into  a  re- 
cognizance by  himself  and  two  sufficient  sureties  in 
a  reasonable  sum  conditioned  to  pay  the  costs  and 
damages  which  shall  be  recoTered  by  the  claimants  in 

the  action;  and  it  shall  be  lawful  for  the  court  or  on  rule  or 
judge   upon   cause   shown,  or  upon  affidavit  of  the  ab»oiDt«,'if 
service  of  the  rule  or  summons  in  case  no  cause  shall  I?*I!^i„^5l!H 

._  __  11.111  **<*^  confomn, 

be  shown,  to  make  the  same  absolute  m  the  whole  or  judgment 
m  partj  and  to  order  such  tenant  or  person,  within  a  JJe'iLndiOTd, 
time  to  be  fixed,  upon  a  consideration  of  all  the  cir- 
ciunstances,  to  find  such  bail,  with  such  conditions 
and  in  such  manner  as  shall  be  specified  in  the  said 
rale  or  summons,  or  such  part  of  the  same  so  made 
absolute ;  and  in  case  the  party  shall  neglect  or  refuse 
80  to  do,  and  shall  lay  no  ground  to  induce  the  court 
or  judge  to  enlarge  the  time  for  obeying  the  same, 
the^  the  lessor  or  landlord  filing  an  affidavit  that  such 
rule  or  order  has  been  made  and  served  and  not  com- 
plied vdth  shall  be  at  liberty  to  sign  judgment  for  re- 
covery of  possession  and  costs  of  suit  in  the  form 
contained  in  the  Schedule  (A.)  to  this  act  annexed, 
marked  No.  21,  or  to  the  like  effect. 

This  and  the  followinfr  sections  re-enact  1  Geo.  4,  c  87.        * 
The  words  "under  a  lease  or  agreement  in  writing"  apply  to  Invhateamt 
tbe  whole  sentence,  and  are  not  confined  to  the  case  of  a  tenant  J^^*^ 
holding  fijf  a  "term  or  numher  of  years  certain'*  (Dot  d.  Brad'  ^*^ 
/rdT.  Roey  S  B.  &  A.  770).    A  letting  by  parol,  therefore,  will 
DOC  suffice  (Doe  d.  Slepney  ▼.  Thnutout,  M'Cle.  &  Y.  492);  but 
as  agreement  in  writing  to  hold  apartments  for  three  months  hat 
been  held  to  be  within  this  section  (Doe  d.  Phillipt  v.  Rott  5  B.  & 
A.  766X   A  holding  from  quarter  to  quarter,  with  an  agreement  to 
^ait  OQ  three  months'  notice,  is  not  a  holding  for  a  term,  or  Dum- 
ber of  years  certain  ( Doe  d.  Carter  v.  Roe,  2  Dowl.  N.  S.  449)  ; 
Bor  is  a  tenancy  for  a  term  of  years  "  should  A*,  B,  and  C  so  long 
five"  {Doe  d.  PemberUm  v.  12m,  7  B.  &  C.  2). 

The  term  most  have  expired  or  been  determined  hy  regular  Term  mutt 
Botice  to  quit ;  therefore  a  tenant  who  has  surrendered  his  term,  ***^,|^^J^ 
but  refuses  to  quit  the  premises,  cannot  be  proceeded  against  ^^edL 
onder  this  section  {Doe  d.  Ttndal  ▼.  Roe^  2  B.  &  Ad.  922) ;  nor  ^ 
cu  a  tenant  who  has  determined  his  interest,  by  notice  to  quit,  a 
mi  holds  over  {Doe  d.  Cardigan  v.  Roe,  1  D.  &  R.  540) ;  nor  ^ 

1  tenaot  who  has  been  permitted  to  hold  over  for  more  than 
I  year  after  his  interest  had  expired ;  a  tenancy  from  year  to 
year  having  been  thereby  created  {Doe  d.  Thomae  v.  Field,  2 
•DowL  642). 

Tbe  autnte  only  applies  to  terms  that  have  come  to  a  natural 
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end,  or  been  extinguished  by  regular  notice  (Doe  d.  Tindal  t.  Roe, 
ubi  tupra).  It  does  not  apply  where  a  right  of  entry  is  claimed 
for  non-perfonnance  of  covenants  (Dm  d.  Cundleyv,  Skarpley^  15 
M.  &  W.  558) ;  nor  where  the  title  to  the  premises  is  in  dispute 
{Doe  d.  Sounders  t.  Roe,  1  Dowl.  i). 

A  tenant  may  avail  himself  of  the  statute  against  his  under- 
tenant {Doe  d.  Watts  v.  Roe,  6  DowL  518) ;  and  a  tenant  in  com- 
mon mav  take  advantage  of  it  ( Doe  v.  Rotherfum,  6  Dowl.  690). 

The  (femand  of  possession  must  be  in  writing. 

It  must  be  served  personally,  or  left  at  the  dwelling-house  or 
usual  abode  of  the  tenant.  Where  the  tenant  had  gone  to  America, 
service  of  the  demand,  by  leaving  the  demand  on  the  premises 
(the  tenant's  wife,  who  was  in  possession,  having  refused  to  cake 
it),  was  held  only  sufficient  to  entitle  the  landlord  to  a  rule  ami  to 
show  cause  why  the  service  should  not  be  deemed  good  service 
(Doe  d.  Selgood  v.  Roe,  1  W.  W.  &  Har.  206). 

If  the  tenant  refuses  to  deliver  up  possession,  according  to  the 
demand,  the  landlord  may  then  sue  out  a  writ  of  ejectment,  and 
at  the  foot  of  it  address  a  notice  to  the  tenant  requiring  him  to 
find  bail,  if  ordered  by  the  court,  or  a  judge,  in  the  terms  of  the 
section. 


Notkfofhcdl 
being  rt' 
quired. 


Applieaticn 
for  rule  or 
order/or 
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The  notice  should  be  signed  by  the  landlord  or  his  agent  (Jnotu 
1  D.  &  R.  435;  Doe  d.  Beard  v.  Roe,  I  M.  6l  W.  800)  ;  but  no 
affidavit  of  the  fact  of  the  agency,  if  it  is  signed  by  an  agent,  ia 
necessary  (Doe  d.  Geldart,  1  W.  W.  &  Har.  846)  ;  the  writ  and 
notice  are  to  be  served  as  an  ordinary  writ  of  ejectment  (s.  170,  n., 
ante,  p.  140). 

If  the  tenant  does  not  appear  to  the  writ,  there  may  be  judg- 
ment against  him  as  above  provided. 

If  the  tenant  enters  an  appearance,  the  landlord  may  either 
move  the  court,  or  take  out  a  summons  at  chambers,  calling  upon 
the  tenant  to  show  cause,  &c.  in  the  terms  of  the  section.  The 
application,  either  to  the  court  or  to  a  judge  at  chambers,  must 
be  founded  on — 


1.  An  affidavit  of  service  of  the  writ  and  notice. 


WhatVte 
affidavit 
tntutttale. 


2.  Production  of  the  lease  or  agreement,  or  a  counterpart  or 
duplicate,  properly  stamped  {Doe  d.  Caui/Uld  v.  Roe,  8  Bing. 
N.  C.  829 ;  Doe  d.  Holden  v.  Rushworth,  4  M.  &  W.  74),  accom- 
panied by  an  affidavit  of  the  due  execution  thereof.  This  affida- 
vit need  not  be  made  by  the  attesting  witness  ( Doe  d.  Oowland  v. 
Roe,  6  Dowl.  85  ;  and  see  now  C.  L.  P.  A.  1854,  s.  26,  poei), 

8.  An  affidavit,  stating  that  the  premises  have  been  actually 
enjoyed  under  the  lease  or  agreement  produced,  and  specially 
referring  to  such  lease,  agreement,  counterpart  or  duplicate, 
which  ought  to  be  annexed  to  the  affidavit  {Doe  d.  Foucan  v.  Roe^ 
2  L.  M.  &  P.  822) ;  and  showing  that  the  interest  of  the  tenant 
has  expired,  or  been  determined  by  a  regular  notice  to  quit  {Doe 
d.  Topping  V.  Boast,  7  DowL  487) ;  and  that  possession  has  been 
lawfully  demanded  in  the  manner  prescribed  by  this  section.  The 
affidavit  should  also  state  the  annual  value  of  the  property,  to  as 
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to  enable  the  court  to  fix  the  amount  for  which  lecurity  (if 
oriered)  it  to  be  giTen. 

The  rale  mm,  or  summons,  may  require  that  the  claimant  shall  JudtfmeitL 
be  at  liberty  to  sign  judgment,  if  the  defendant  does  not  give 
lecority  within  the  time  limited  (Doe  ▼.  Roe,  2  Dowl.  180). 

A  retaking  of  the  premises  by  the  defendant  may  be  shown  for 
eaote  against  the  rale  or  summons  {Roe  d.  Durantv.  Doe,  6  Bing. 
^4).  If  no  cause  is  shown  against  the  rale  or  summons,  then 
oo  the  usual  affidavit  of  service,  the  rale  will  be  made  absolute, 
or  an  order  upon  the  summons  will  be  made  at  chambers. 

The  rale  or  order  should  be  duly  served ;  and,  if  disobeyed, 
the  plaintiff,  upon  filing  aflidavits  verifying  the  order,  and  show- 
ing service  and  default,  will  be  at  liberty  to  sigti  judgment. 

In  cases  uAier  this  section,  the  court  will  only  give  a  reasonable  Ootti, 
nm  for  the  costs,  and  nothing  for  mesne  profits  {Doe  d.  Sampwn 
V.  Roe,  6  Moore,  64),  or  for  damages  alleged  to  have  been  caused 
to  the  value  of  the  premises  for  the  purposes  of  trade  {Doe  d. 
JKwftyv.Eoe,  6D.  &L.87). 

If  baO  is  ordered,  the  time  within  which  the  recognizance  is  ibA 
to  be  entered  into  should  be  fixed  by  the  rale  absolute,  or  order 
at  chambers  {Doe  d.  Anglesea  v.  Broum,  2  D.  &  R.  688). 

Bail  is  put  in,  in  the  ordinary  way,  and  the  tenant  should  join 
(bat  see  s.  151,  and  note,  a«i/«,  p.  129).  The  recognizance  is 
ordinarily  to  the  extent  of  a  year's  value  of  the  premises,  and  a 
ressoDable  sum  for  costs  to  be  computed  by  the  master  {Doe  d. 
Len  V.  Rm,  6  C.  B.  276). 

214.  Wherever  it  shall  appear  on  the  trial  of  any  On  trial  of 
ejectment^  at  the  suit  of  a  landlord  against  a  tenant,  JJJent^' 
that  such  tenant  or  his  attorney   hath  been  served  tweeniand- 
with  due  notice  of  trial,  the  judge  before  whom  such  IHJjtjurfet 
cause  shall  come  on  to  be  tried  shall,  whether  the  to  give 
defendant  shall  appear  upon  such  trial  or  not,  permit  meinf  pro-' 
the  cUumant  on  the  trial,  after  proof  of  his  right  to  ^^J  ^^^^^^ 
recover  possession  of  the  whole  or  of  any  part  of  the  or  to  »  day' 
premises  mentioned  in  the  writ  in  ejectment,  to  go  JKJJJJ* 
into  evidence  of  tbe  mesne  profits  thereof  which  shall 
or  might  have  accrued  from  the  day  of  the  expiration 
or  determination  of  the  tenant's  interest  in  the  same 
down  to  the  time  of  the  verdict  given  in  the  cause, 
or  to  some  preceding  day  to  be  specially  mentioned 
therem  ;   and  the  jury  on  the  trial  finding  for  the 
daimant  shall  in  such  case  give  their  verdict  upon 
lie  whole  matter,  both  as  to  the  recovery  of  the  whole 
or  any  part  of  the  premises,  and  also  as  to  the  amount 
of  the  damages  to  be  paid  for  such  mesne  profits;  and 
in  such  case  the  landlord  shall  have  judgment  within 
Ac  time  hereinbefore  provided,  not  only  for  the  reco- 
▼€Ty  of  possession  and  costs,  but  also  for  the  mesne 
I^^ts  found   by   the  jury  :    provided  always,  that 
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nothing  hereinbefore  contained  shall  be  construed  to 
bar  any  such  landlord  from  bringing  any  action  for 
the  mesne  profits  which  shall  accrue  &om  the  verdict, 
or  the  day  so  specified  therein,  down  to  the  day  of  the 
delivery  of  possession  of  the  premises  recovered  in  the 
ejectment. 

Memupro-  Damage  may  be  recorered  under  this  section  for  mesne  profits 

•^'  down  to  the  day  of  trial,  though  no  notice  of  trial  is  proved  (if 

the  defendant  appears  at  the  trial),  and  although  no  notice  of 

,  claim  of  mesne  profits  has  been  given  (Dm  d.   Thomq^tom  v. 

\:    "'  Hodgson,  12  A.  &  £.  136  ;  Smith  v.  FslL  9  Exch.  307) ;  butstrict 

proof  of  title  is  required ;  and,  therefore,  where  the  defendant 

does  not  appear,  it  may  sometimes  be  prudent  not  to  proceed  for 

the  mesne  profits,  which  may  be  recovered  in  a  subslquent  action 

(s.  218,  post,  p.  172),  wherein  the  plaintiff *s  title  will  be  protected 

by  estoppel  through  the  judgment  in  ejectment. 

As  to  judgment,  see  s.  185,  (mtU,p,  151). 

ontriaii  216.  In  all  cases  in  which  such  security  shall  have 

found  Judge  l>©©n  givcu  as  aforesaid,  if  upon  the  trial  a  verdict 
shall  not  suy  ghall  pass  for  the  claimant,  unless  it  shall  appear  to 
xionmtii  the  judge  before  whom  the  same  shall  have  been  had 
by  content      ^jj^^j;  i\^q  finding  of  the  jury  was  contrary  to  the  evi- 

or  on  tenant  I    _  i^ii*^.  "^ 

finding  »ecu-  dence,  or  that  the  damages  given  were  excessive, 
^^^y-  such  judge  shall  not,  except  by  consent,  make  any 

order  to  stay  judgment  or  execution,  except  on  condi- 
tion that  wiUiin  four  days  from  the  day  of  the  trial 
the  defendant  shall  actually  find  security,  by  the  re- 
cognizance of  himself  and  two  sufi&cient  sureties,  in 
such  reasonable  sum  as  the  judge  shall  direct,  condi- 
tioned not  to  commit  any  waste,  or  act  in  the  nature 
of  waste,  or  other  wilful  damage,  and  not  to  sell  or 
cariy  off  any  standing  crops,  hay,  straw  or  manure 
produced  or  made  (if  any)  upon  the  premises^  and 
which  may  happen  to  be  thereupon,  from  the  day  on 
which  the  verdict  shall  have  been  given  to  the  day  on 
which  execution  shall  finally  be  made  upon  the  judg- 
ment, or  the  same  be  set  aside,  as  the  case  may  be: 
Bail  in  error  provided  always,  that  the  recognizance  last  above 
•u^h*«elm?*  mentioned  shall  immediately  stand  discharged  aud  be 
rity.  of  no  effect,   in  case  proceedings  in  error  shall  be 

brought  upon  such  judgment,  and  the  plaintiff  in 
error  shall  become  bound  in  the  manner  hereinbefore 
provided. 

The  defendant  must  give  two  additional  sureties  on  bringing 
enor,  although  he  has  before  given  two  sureties  in  the  action 
(Doo  d.  Durant  T.  Moore,  1  Dowl  203). 

BiMUMi  to        ^^^*  "^  recognizances  and  securities  entered  into 
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as  last  aforesaid  maj  and  shall  be  taken  respectively  be  takm  as 
in  such  manner  and  by  and  before  such  persons  as  are  SJS^^' 
proTided  and  authorized  in  respect  of  recognizances  *>^j  »ction« 
of  bail  upon  actions  and  suits  depending  in  the  court  umit^ 
in  which  any  such  action  of  ejectment  shall  have  been 
commenced ;  and  the  officer  of  the  same  court  with 
whom  recognizances  of  bail  are  filed  shall  file  such 
recognizances  and  securities,  for  which  respectively 
the  sum  of  two  shillings  and  sixpence,  and  no  more, 
diall  be  piud  ;*  but  no  action  or  other  proceeding  shall 
be  commenced  upon  any  such  recognizance  or  security 
after  the  expiration  of  six  months  from  the  time  when 
possession  of  the  premises  or  any  part  thereof  shall 
ictoally  have  been  delivered  to  the  landlord. 

217.  In  all  actions  of  ejectment  hereafter  to  be  Landlord  to 
bronght   in   any    of  her  Majesty's  courts  at  West-  J^JJ," of"" 
minster  by  any  landlord  against  his  tenant,  or  against  laodi,  ftc 
iny  person  claiming  through  or  under  such  tenant,  for  S?wru  in**^* 
the  recovery  of  any  lands  or  hereditaments  in  any  ejectment, 
eoQBty,  except  Londcm  or  Middlesex,  where  the  te- 
nancy shall  expire,  or  the  right  of  entry  into  or  upon 
such  lands  or  hereditaments  shall  accrue  to  such  kmd- 
lord,  in  or  after  Hilary  or  Trinity  terms  respectively, 
it  shall  be  lawful  for  the  claimant  in  any  such  action, 
»t  any  time  wjttiin  ten  days  after  such  tenancy  ehall_ 
expire,  or  right  of  entry  accrue  as  aforesaid^  to  serve 
a  writ  in  ejectment  in  the  form  contained  in  the  Sche- 
dule (A.)  to  this  act  annexed,  marked  No.  13,  except 
that  it  shall  command  the  persons  to  whom  it  is  directed 
to  appear  within  ten  days  after  service  thereof  in  the 
court  in  which  such  action  may  be  brought ;  and  the 
like  proceedings  shall  be  thereupon  had  as  hereinbe- 
fore provided,  save  that  it  shall  be  sufficient  to  give  at 
least  six  clear  days'  notice  of  trial  to  the  defendant 
before  the  commission  day  of  the  assizes  at  which  such 
ejectment  is  intended  to  be  tried ;  and  any  defendant 
in  sach  action  may,  at  any  time  before  the  trial  thereof, 
apply  to  a  judge  by  summons  to  stay  or  set  aside  the 
proceedings,  or  to  postpone  the  trial  until  the  next 
seizes ;  and  it  shall  be  lawful  for  the  judge,  in  his  dis- 
cretion, to  make  such  order  in  the  said  cause  as  to  him 
ehill  seem  expedient 


*  Itm^  bcberementloDed  that  hy  itat.  28  Vict.  o.  45,  s.  1,  post,  it  is 
<ucted,  that  all  feea  payable  in  the  luperior  conrtt  of  eomraon  law  aod 
tkc  eAeei  thereof  f  hall  be  paid  by  itamps ;  the  manner  lo  which  the  stampa 
than  W  applied  la  legulattd  by  R.  6.,  If.  T.  1865,  poH. 
l2 
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Jntckat  Thif  is  a  re-enactment  of  the  11  Geo.  4  &  1  Will.  4,  c.  70, 

'^'"'  t.  86,  which  applied  only  where  the  right  of  entry  accrued  during 

or  immedioiely  qfter  an  issuable  term,  and  not  where  an  assize 
intervened  between  an  issuable  term  and  the  right  of  entry 
(Doe  d.  MUner  t.  Aoe,  2  L.  M.  &  P.  678).  The  former  statute 
did  not,  nor  does  this  section,  apply  to  cases  where  the  premises 
are  situate  in  Middlesex  (Doe  d,Norru  v.  Aoe,  1  DowL  547), nor 
in  London. 
Form  </  This  writ  is  in  the  usual  form  of  writs  of  ejectment,  except 

*"*•  that  the  time  for  appearance  is  ten  days.    The  subsequent  pro- 

ceedings are  the  same  as  in  other  actions  of  ejectment,  except 
as  to  the  length  of  the  notice  of  trial,  which  is  specially  limited 
above.  In  case  of  non-appearance,  judgment  may  be  signed ; 
and  the  affidavit  of  service  should  sute  when  the  tenancy  expired 
or  right  of  entr^  accrued,  in  order  that  it  may  appear  that  the 
proceedings  are  in  accordance  with  this  section. 
.  -  If  the  defendant  appears  at  the  trial,  he  waives  his  right  to  six 
days'  notice  of  trial  (  Doe  d.  Jntrobut  v.  Jepson^  8  B.  &  Ad.  402), 
At  Nisi  Prius,  it  cannot  be  objected  that  the  action  was  not 
commenced  within  ten  days  after  the  right  of  entry  accrued,  this 
being  only  an  irregularity  {Doe  d.  Rankin  ▼.  Brindley,  4  B.  &  Ad. 
84). 

Saving  of  218.  Nothing  herein  contained  shall  be  construed  to 

dies.  prejudice  or  affect  any  other  right  of  action  or  remedy 

which  landlords  may  possess  in  any  of  the  cases  here- 
inbefore provided  for,  otherwise  than  hereinbefore  ex- 
pressly enacted. 

See  a.  221  (pM<,  p.  174). 

In  ejectment       219.  Where  an  action  of  ejectment  shall  be  brought 

gee"  h?*"     ^y  *^7  mortgagee,  his  heirs,  executors,  administrators 

niortgagor'i    or  assignees,  for  the  recovery  of  the  possession  of  any 

i^indpai^in^  mortgaged  lands,  tenements  or  hereditaments,  and  no 

tereit  and       guit  shall  be  then  depending  in  any  of  her  Majesty's 

court  shall  be  courts  of  equity  in  liiat  part  of  Great  Britain  called 

funsatls^c-   E°g^*"^<^>  ^^^  or  touching  the  foreclosing  or  redeeming 

tion,  and  the  of  such  mortgaged  lands,  tenements  or  hereditaments, 

eompeUhe     ^^  *^®  person  having  right  to  redeem  such  mortgaged 

mortgagee  to  lands,  tenements  or  hereditaments,  and  who  shall  ap- 

re-conTey.      p^^^  ^^^  become  defendant  in  such  action,  shall,  at  any 

time  pending  such  action,  pay  unto  such  mortgagee, 

or,  in  caseof  hisre^sal,*  shall  bring  into  court,  where 

such  action  shall  be  depending,  all  the  principal  monies 

and  interest  due  on  such  mortgage,  and  also  all  saeh 

costs  as  have  been  expended  in  any  suit  at  law  or  in 

equity  upon  such  mortgage  (such  money  for  principal, 

interest  and  costs  to  be  ascertained  and  computed  by 


*  To  accept  sueh  payment 
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abe  court  where  such  action  is  or  shall  he  depending, 
or  bj  the  proper  officer  hj  such  court  to  be  appointed 
for  tiiat  pnrposeX  the  monies  so  paid  to  such  mortga- 
gee, or  brought  into  such  court,  shall  be  deemed  and 
taken  to  be  in  full  satisfaction  and  discharge  of  such 
mortgage,  and  the  court  shall  and  may  discharge  every 
8Dch  mortgagor  or  defendant  of  and  n-om  the  same  ac- 
cordingly ;  and  shall  and  may  by  rule  of  the  same 
eoort  compel  such  mortgagee,  at  the  costs  and  charges 
of  such  mortgagor,  to  assign,  surrender  or  re-convey 
mortgaged  lands,  tenements  and  hereditaments,  and 
sach  estate  and  interest  as  such  mortgagee  has 
therein,  and  deliver  up  all*  deeds,  evidences  and 
writings  in  his  custody,  relating  to  the  title  of  such 
mcHtgaged  lands,  tenements  and  hereditaments,  unto 
SDch  mortgagor,  who  shall  have  paid  or  brought  such 
monies  into  Uie  court,  his  heirs,  executors  or  adminis- 
trators, or  to  such  other  person  or  persons  as  he  or 
they  shall  for  that  purpose  nominate  or  appoint. 

This  section  is  not  a  mere  r^-enactment  of  7  Geo.  2,  c.  20,  s.  1 ;   wJun  to 
althoogfa  it  gives  powers  similar  to  those  conferred  by  that  sta-  appl^  under 
toie.    An  application  for  a  stay  of  proceedings  under  it  ought  ****  ^kUoh. 
tp  be  made  before  execution  executed,  and  ought  to  be  founded 
oo  an  affidavit  suting  that  no  suit  in  equity  is  pending  (Adams, 
Eject.  818).    The  defendant  must  al^io  have  appeared  t»  the 
action  (Doe  d.  Hurtt  v.  CUftoth  4  A.  &  E.  814),  and  this  fact 
oaght  to  be  stated  in  the  affidavit  (Doe  d.  Cox  v.  Brown,  6  Dowl. 
471). 

Hm  court  may  make  the  re-payment  to  the  mortgagee  of  his 
expenses  of  putting  up  the  mortgaged  property  to  sale,  a  con- 
dition of  a  rule  to  stayWoceedings  in  the  action  (DowU  v.  KeaU, 
10  W.  IL  627,  Ex.  E.  T.  1862). 

The  application  ought  to  be  made  before  executing  execution 
against  ^e  mortgagor ;  but  where  the  premises  were  in  the  pos- 
sevion  of  a  tenant  of  Uie  mortgagor  who  did  not  appear,  and  the 
claimant  obtained  judgment  by  default,  and  recovered  posses- 
sam,  the  court  would  have  set  aside  the  judgment  and  execution 
ID  order  to  let  in  the  mortgagor  to  apply  for  a  stay  of  proceed- 
iogs,  if  the  mortgagee  had  not  consented  to  take  what  was  due 
««  the  mortgage  and  restore  possession  {Doe  d.  Tubb  v.  Roe,  4 
Taimt.887). 

The  provisioiis  of  this  section  do  not  apply  to  cases  where  the  in  vhat  coueM 
Bortgagee  is  in  possession  (Sutton  v.  Rawlingt,  3  Exch.  407).  theapplica- 
Cpoo  staying  proceedings,  the  costs  are  to  be  taxed  as  between  ^^^^^  ^ 


*  Wbcre  there  has  been  an  assignment  of  a  mortgage,  and  a  re-eonvey- 
met  t»  the  OMitgagor,  and  then  a  re-mortgage  to  the  same  mortgagee,  the 
or^Bsl  mortgage  and  the  re- conveyance,  at  they  form  links  In  the  title, 
ttmiM  he  ielfrered  np  under  the  usual  order  under  this  section  {Hudson  v. 
"'   -   ,I0W.R.7M,  Ex,T.T.  18W). 
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party  and  party,  and  not  as  between  attorney  and  client  (Dm  d. 
Cuppt  ▼.  Cuppt,  3  Bing.  N.  C.  768). 

It  may  be  observed  that  under  7  Qeo.  2,  c.  20,  8. 1  (wliich  is 
not  repealed ;  but  rather  expressly  preserved  by  s.  221,  iii^a), 
the  court  will  stay  proceedings  in  an  action  of  coceaoii/  on  a 
mortgage-deed ;  as  that  statute  extends  to  actions  brought  **  on 
any  bond  for  payment  of  the  money  secured"  by  the  mortgage 
(Smeeton  v.  CoUier,  1  Exch.  457). 
jjftlye  or  X  judge  at  chambers  has  jurisdiction  under  this  section  (see 

Chambers.        8.  221,  in/ra ;  Lawrence  v.  Hoglten,  L.  J.  26.  Ex.  66). 

See  as  to  the  jurisdiction  of  judges  at  chambers,  Smeeten  ▼. 
Collier  (1  Exch.  467) :  Clarke  v.  £.  /  Company  (6  D.  &  L.  278) ; 
and  other  cases  cited  in  note  to  C.  L.  P.  A.  1860,  s.  4,  post ;  and 
now  as  to  Hie  jurisdiction  of  the  masters  at  chambers,  see  stat. 
80  at  SI  Vict.c.68,p««tf. 

Not  to  ex-  220.  Nothing  herein  contained  shall  extend  to  any 

where  the  case  where  the  person  against  whom  the  redemption 
dempttonTii  *®  ^^  ®^*^  ^  prayed  shall  (by  writing  under  his  hand, 
cootroverted,  or  the  hand  of  his  attorney,  agent  or  solicitor,  to  be 
duemiTaS!'^  delivered  before  the  money  shall  be  brought  into  such 
justed;  court  of  law,  to  the  attorney  or  solicitor  for  the  other 

side)  insist,  either  that  the  'party  praying  a  redemp- 
tion has  not  a  right  to  redeem,  or  that  ti^e  premises 
are  chargeable  with  other  or  different  principal  sums 
than  what  appear  on  the  face  of  the  mortgage,  or  shall 
or  to  pr^u-     be  ailmitted  on  the  other  side  ;  or  to  any  case  where 
sequen?  '^^  ^ho  right  of  redemption  to  the  mortgaged  lands  and 
mortgage,      premises  in  question  in  any  cause  or  suit  shall  be  con- 
troverted or  questioned  by  or  between  different  defend- 
ants in  the  same  cause  or  suit ;  or  shall  be  any  prejudice 
to  any  subsequent  mortgage  or  subsequent  incum- 
brance, anything  herein  contained  to  the  contrary 
thereof  in  anywise  notwithstanding. 

WTuU  cause  ^  In  answer  to  a  rule  nisi  obtained  under  s.  219  (anie^  p.  172),  it 
Jjwft«  is  sufficient  to  show  the  delivery  of  a  notice  in  writing  to  the 

mortgagee,  stating  that  the  mortgagee  disputes  the  mortgagor's 
right  to  redeem  {Filbee  v.  Hopkins^  6  D.  &  L.  264).  In  other 
cases  where  notice  may  be  given  by  the  mortgagee,  enough 
ought  to  be  stated  to  enable  the  court  (when  cause  is  shown 
against  the  rule)  to  determine  what  the  Question  is  between  the 
parties,  and  to  decide  whether  a  case  for  the  exercise  of  the  juris- 
diction of  a  court  of  common  law  properly  arises  or  not  ( Doe  d. 
NarrUon  v.  Louch,  6  D.  &  L.  270 ;  see  also  OoodtUle  v.  Pope^  7 
T.  R.  185 ;  and  as  to  imposing  terms,  see  Smlton  ▼.  Rawlhurs, 
3  Exch.  407).  f       6  »  -«, 

o??ou^"Md      ^l-.The  several  courte  and  the  judges  thereof 
Judges.         respectively  shall  and  may  exercise  over  the  proceed- 
ings the  like  jurisdiction  as  heretofore  exercised  in 
the  action  of  ejectment,  so  as  to  ensure  a  trial  of  the 
title,  and  of  actual  ouster,  when  necessary,  only,  and 
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for  all  other  purposes  for  which  sach  jurisdietion 
may  at  present  be  exercised ;  and  the  proyisions  of 
all  statntes  pot  inconsistent  with  the  provisions  of 
this  act,  uid  which  may  be  applicable  to  the  altered 
mode  of  proceedings  shall  remain  in  force  and  be  ap- 
plied thereto. 

See8.218faiil0.  p.172). 

The  real  defendant,  though  not  a  party  to  the  record,  may  be 
ordered  by  rule  to  pay  the  cost  of  a  successful  claimant  (/Tti/cAiii- 
«M  V.  Greenwood,  4  E.  &  B.  824 ;  L.  J.  24»  Q.  B.  2 ;  Thornton  ▼. 
fTtUnuon,  1 1  W.  R.  916 ;  Ex.  £.  T.  1863). 

So  the  real  claimant  may  in  like  manner  be  ordered  to  pay  the 
eosti  of  a  successful  defendant  {Mobbs  ▼.  Vandenbrande,  4  B.  &  S. 
90I;L.J.  S3,  Q.B.  177). 

Amendment. 

And  whereas  the  power  of  amendment  now  vested 
in  the  Ck>nrt8  and  the  Judges  thereof  is  insufficient 
to  enable  them  to  prevent  the  failure  of  justice  hj 
reason  of  mistakes  and  objections  of  forms;  be  it 
enacted  as  follows  :— 

222.  It  shall  be  lawful  for  the  superior  courts  of 
common  law,  and  every  judge  thereof,  and  anj  judge 
sitting  at  nisi  prius,  at  all  times  to  amend  all  defects 
sod  errors  in  any  proceeding  in  civil  causes,  whether 
there  is  anything  in  writing  to  amend  by  or  not,  and 
whether  the  defect  or  error  be  that  of  the  party  apply- 
ing to  amend,  or  not ;  and  all  such  amendments  may 
he  made  with  or  without  costs,  and  upon  such  terms 
as  to  die  court  or  judge  may  seem  fit ;  and  all  such 
amendments  as  may  be  necessary  for  the  purpose  of 
determining  in  the  existing  suit  the  real  question  in 
controversy  between  the  parties  shall  be  so  made. 

It  is  difficult  to  ezagrgerate  the  importance  of  thb  section, 
etpedaHy  the  last  clause  of  it :  **  All  ntch  amendmentt  as  may  be 
•ecetmrgfor  the  purpose  rf  determining  in  the  existing  suit  the  real 
fuettion  in  eomtrooersy  between  the  parties  shall  be  made" 

The  power  to  amend  thus  committed  to  the  judges  differs  much 
from  the  powers  hitherto  possessed  by  them.* 

Amendments,  generally  speaking,  had  previously  been  of  vari-  Extent  of 
•aees  between  the  record  and  the  evidence  at  the  trial ;  and  pleas,  amendmentt 
pleading  too  much  or  too  little,  were  found  against  the  defendant,  ^  ^  "*'^' 
«beii,  if  an  amendment  could  have  been  made,  the  real  question 
•oold  have  been  tried  and  decided.   Now  "  all  defects  and  errors  " 


*  A  vcnr  naeftal  riswni  of  the  varioni  ttatntet  of  Amendmenta  and  Jeo- 
/flfbwin be  toaad  in  tlM  ankls  ** Amendment"  in  the  "Imperial  Cyelo- 
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are  to  be  rectified,  and  to  be  no  rectified  "  at  all  Hmet,"  Amend, 
ments  also  bad  been  formerly  made  on  the  record  where  there 
waa  something  in  writing  to  amend  by  {Cheete  v.  Scalet,  10  M.  & 
W.  491 ).  Amendmenu  now  are  to  be  made  afe  the  matters  in 
dispute  themselves  require;  the  amendment  is  to  bring  out  '*the 
real  question  in  contro? ersy  between  the  parties ;"  and  see  St, 
Lotkp  T.  Green  (9  C.  B.,  N.  S.  370 ;  L.  J.  SO,  C.  P.  19X 

As  the  allowance  oF  amendments  under  this  section  rests 
entirely  in  the  discretion  of  the  judges,  exercised  upon  the 
particular  case  before  them,  a  mere  recapitulation  of  the  very 
numerous  cases  wherein  amendments  have  been  allowed  or 
refused  would  serve  only  to  display  the  beneficial  use  that  has 
already  been  made  of  the  very  great  power  now  entrusted  to  the 
courts  and  judges,  and  would  prove  but  of  little  use  to  the  prac- 
titioner. Many  of  these  cases  may  be  found  in  Roscoe*s  Nisi 
Prius,  11th  ed.;  the  principal  cases  more  recently  decided  are 
Garrard  v.  Giubilei  (11  C.  B ,  N.  S.  616;  L.  J.  81,  C  P.  131  ; 
5.  C ,  in  Ex.  Ch.,  13  C  B.,  N.  S.  882 ;  L.  J.  31,  C.  P.  270),  where 
in  an  action  against  a  husband  in  respect  of  a  csuse  of  action 
which  accrued  against  his  wife  dum  tola,  the  court  held  that  the 
wife  could  not  be  added  as  a  party  by  way  of  amendment ; 
so  in  Bolinghroke  and  Iftfe  v.  Kerr  (L.  R.  1  Ex.  222),  where  a 
husband  snd  wife  sued  in  right  of  the  wife  as  administratrix,  and 
the  action  ought  to  have  been  brought  by  the  husband  alone, 
the  Court  of  Exchequer  doubted  if  they  could  amend,  and  m. 
itet  proreiMUi  was  entered  upon  terms;  Adame  v.  Smith  (IF. 
h  F.  311),  where  Bramwell,  B.,  refused  to  allow  a  plea  of 
public  highway  to  be  added  at  Nisi  Prius  in  an  action  of 
trespass;  Pearce  v.  Prettw  (11  W.  R.  35,  Q.  B.,  M.T.  1862), 
where,  in  an  action  which  had  slept  for  some  years,  and  which 
had  been  revived  against  the  executors  of  the  defendant,  leave 
to  amend  the  claim  and  particulars  by  increasing  the  amount 
sought  to  be  recovered,  adding  items  which  would  be  barred 
by  the  Statute  of  Limiutions,  was  refused ;  Rolee  v.  DavU  (4  H. 
&  N.  484),  where  an  alleged  misrepresentation  of  the  value  of  m. 
business  was  allowed  to  be  amended  ;  Hailet  v.  Marks  (7  H.  & 
N.  56 ;  L.  J.  80,  Kx.  889),  where,  in  an  action  for  false  imprison- 
ment,  the  defendant  was  allowed  to  amend  the  grounds  of  sua- 
nicion  alleged  in  his  plea  of  justification  ;  Blake  v.  Done  (7  H.  & 
N.  465 ;  L.  J.  81,  Ex.  100),  where,  in  ejectment  brought  by 
cestui  que  trust,  the  names  of  his  trustees  were  allowed  to  be 
added  (see  also  Comtek  v.  Abingdon,  I  F.  &  F.  562,  E.  T.  1862  ; 
ElUton  V.  Deacon,  L.  R.,  2  C.  P.  20 ;  Berretford  v.  Geddet,  L.  R.,  2 
C.P.285);  La  Banea  Nationale,  S^c.  v.  Hamburger  (2  H.  &  C 
380),  where  a  foreign  bank  sued  in  the  corporate  name  by  wbioh 
it  was  known,  and  the  defendants  pleaded  nul  tiel  eorporatum,  the 
Court  of  Exchequer  amended  the  writ  and  declaration  by  insert- 
ing the  name  of  a  director  of  the  bank  as  'nominal  plaintiff,  he 
being  by  the  law  of  the  country  entitled  to  sue  ;  and  as  to  special 
cases.  Carpenter  v.  Parker  ( 8  C.  B.,  N.  S.  206 ;  L.  J.  27,  C.  P.  78  ) ; 
Notman  ▼.  Anchor  Assurance  Company  (6  C.  B.,  N.  S.  586); 
Mersey  Docks  v.  Jones  (L.  J.  29.  C.  P.  289)  ifPenninglon  t.  Git- 
Aife  (10  W.  R.  544,  Ex..  E.  T.  1862).  J^  (.     f        ; 

The  act  contains  no  provisions  for  substituting  one  plaintiff  for 
another,  one  suing  in  a  representative  capacity  for  a  dead  man 
who  never  was  a  party  to  the  proceedings  {per  Kelly,  C.  B.,  C/^ 
V.  Ojc/ordf  L.  R.  2  Ex.  54).     In  a  case  in  which  a  local  board  of 
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lieiltii  was  sued,  as  such,  instead  of  in  the  name  of  their  clerk  as 
provided  by  the  statute,  M.  Smith,  J.,  held  that  he  had  no  power  to 
Bake  the  amendmeDt  at  the  trial  ( Pryor  v.  Local  B,  of  Health  rf 
W.  Ham,  IS  L.  T.,  N.  S.  250) ;  so  where  in  an  action  by  the  lessor 
gainst  ihe  lessee  for  breaches  of  covenants  in  a  lease,  the  de- 
fendant pleaded  that  the  plaintiff  had  before  suit  assigned  his 
rerersion  to  a  third  party,  A.  B, ;  the  plaintiff  having,  in  fact, 
iDortgaged  his  estate;  Crompton,  J.,  at  chambers,  r^sed  to 
anieixl  the  writ  and  all  subsequent  proceedings  by  inserting  the 
same  of  A.  B.  instead  of  the  plaintiff  («x  rel.  am^  1864). 

In  an  action  in  which  afier  judgment  had  been  signed  by  the 
plaintiff,  the  defendant  brought  error  in  feet,  on  the  ground  that 
oe  was  an  infent  and  had  appeared  by  attorney,  the  court  held 
that  they  had  do  power  to  amend  the  proceedings  by  alleging, 
contrary  to  the  net,  an  appearance  by  guardian ;  but  they  or- 
dered the  proceedings  subsequent  to  appearance  to  be  set  aside 
and  the  defendant  to  appear  by  gtuffdian  within  six  days  (Coir  ▼. 
Coflpcr,  I  B.  &  S.  230). 

Several  instances  are  given  in  this  hook  of  amendments  of 
particular  proceedings ;  and  it  will  be  therefore  sufficient  here  to 
add  that  this  section  has  been  applied  to  proceedings  in  man- 
daaos  {Reg.  v.  Derbyshire,  4-c,,  Railway  Company,  S  £.  &  B.  784; 
L  J.  23,  Q.  B.  333),  and  that  it  does  not  apply  to  proceedings 
before  ^eriffs;  or  other  persons  presiding  at  trials  of  issues 
under  3  &  4  WiU.  4,  c.  42,  nor  to  proceedings  in  inferior  courts 
( Wkkee  V.  Grooe,  2  Jur.,  N.  S.  212 ;  Ex.  H.  T.  1856),  nor  to  pro- 
cecdii^  made  specially  amenable  under  particular  sections  of 
thii  act  (  mckens  v.  Steel,  2  C.  B.,  N.  S.  488;  L.  J.  26,  C.  P.  24 ; 
B^dem  v.  Ballantyne,  L.  J.  29,  Q.  B.  148 ;  Garrard  v.  GiubUei, 
11  aB^  N.  S.  616,  and  in  Exch.  Ch.,  13  C.  B.,  N.  8.  832). 

It  may  be  remarked  here  generally,  that  all  amendments  ought 
to  be  in  furtherance  of  justice  {Rex  v.  Grampound,  Mayor  of,  7 
T.  R.  699) ;  though  an  amendment  was  refused  in  an  action 
Sfainst  an  attorney  for  practising  without  being  enrolled  (J/al- 
tkem  V.  Swift,  3  Dowl  636  ;  see  ^so  Brennan  v.  Howard,  1  H.  & 
N.  138 ;  but  see  per  Crowder,  J.,  in  Hughes  v.  Bury,  1  F.  &  F. 
374).  Amendments  may  be  made  in  penal,  as  in  other  actions 
(Jme$  yr.  Edwards,  3  M.  &  W.  318). 

While  all  such  amendments  will  be  made  as  are  necessary  for 
the  determination  of  the  real  questions  in  dispute,  the  courts  will 
not  allow  amendments  to  be  made  so  as  to  try  questions  not  pre- 
viously intended  to  be  raised  by  the  parties  {Wilkin  v.  Reed,  15 
C  B.  192 ;  Cawkwell  v.  Russell,  L.  J.  26,  Ex.  34 ;  Lueas  v.  Tarle^ 
to«,3H.&N.  116). 

But  no  amendment  will  he  allowed  so  as  to  prejudice  the  other 
party,  and  hereon  it  may  he  well  to  cite  the  observations  of  the 
Court  of  Exchequer  in  Bradworth  v.  Foshaw  (10  W.  R.  760,  Ex. 
T.  T.  1862) : — *'The  plaintiff  ought  at  first  to  state  his  cause  of 
action,  if  t^ere  was  one,  truly  and  in  substance  according  to  the 
facts,  in  order  that  the  defendant  may  know  whether  he  should 
dearar,  admitting  the  facts,  or  go  to  trial,  denying  them.  It  would 
be  beuer  that  there  should  be  no  trial  at  all,  than  that  a  plaintiff 
•boald  be  allowed  to  state  one  cause  of  action,  and  then,  on  any 
difficulty  arising  as  to  his  maintaining  it  on  the  evidence,  to 
ssKod  to  as  to  raise  another  and  different  cause  of  action.  It 
vould  be  far  better  to  require  no  pleadings  at  all,- than  to  allow 
plesdings  which  could  only  operate  as  a  snare."  See  aim  Riley, 
BucMiriXf  v.  BaxendaU  (6  U.  &  N.  445 ;  L.  J.  30,  Ex.  87). 
I5 
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Bot  a  new  trial  will  not  be  directed  upon  tlie  groand  of  surpriee 
occafioned  by  an  amendment  at  Nisi  Prius,  unieaa  sabatantial 
iiguttice  baa  been  done  (  WMU  y.  Tht  Svuth  EatUm  Raiiwmp  Cam- 
ftamw,  10  W.  R.  664,  Ex.  £.  T.  1862). 

Tbe  courts  are  very  unwilling  to  disturb  decisions  of  Jodgea 
made  in  tbe  eiercise  of  discretion  Tested  in  them  (Morgan  t. 
Piktt  14  C.  B.  47S ;  Bremtmn  t.  Howardt  ubi  tmpru  j  and  Sekmtter 
V.  Wimlwright,  8  C.  B.,  N.  S.  888;  L.  J.  29.  C.  P.  222).  In 
Martyn^.  miUamt  (1  H.  &  N.  817;  L.  J.  26*  Ex.  117),  the 
court  disallowed  an  amendment  made  at  the  trial,  on  the  ground 
that  the  amendment  made  the  pleading  reasonably  open  to  a 
demurrer ;  but  such  amendments  are  now  sometimes  made,  the 
other  party  having  leave  given  him  to  demur. 

In  a  case  where  a  verdict  was  entered  for  the  plaintiff  at  the 
trial  and  the  defendant  obtained  rules  to  enter  a  nonsuit  purauant 
to  leave  reserved  and  to  arrest  the  judgment,  and  the  court  dia- 
charg^  the  rules  giving  the  plaintiff  leave  to  amend  his  decla- 
ration according  to  the  facts  proved  at  the  trial  if  error  or  an 
appeal  should  be  brought,  the  Court  of  Exchequer  Chamber  on 
an  appeal  being  brought,  held  that  they  could  look  only  at  the 
amended  record  (/iMCmmiar  v.  Dames,  L.  J.  36,  C.  P.  181 ;  Tttiey 
V.  Wankss,  L.  R.  2,  Ex.  279,  foUowing  MtlH^  v.  RiekmnUam,  I 
CI.  &  Fin.  224). 

Applications  to  amend  ought  to  be  made  within  a  reasonable 
time  ( Wood  v.  Grinmood,  16  B.  &  C.  689).  The  terms  are  gene- 
rally such  that  the  party  objecting  is  not  prejudiced  by  the 
amendment;  thus  upon  amendment  of  a  declaration,  even  at 
Nisi  Prius,  a  defendant  may  be  allowed  to  pay  money  into  court 
(Bobsom  V.  TmnUmll,  1  F.  &  F.  865) ;  so  also  upon  amending  par- 
ticulars of  demand.  The  amendment  is  ordinarily  allowed  only 
"on  payment  of  costs*'  {9V«Ui  v.  Lffon,  9  Bing.  411),  which  con- 
dition must  be  fulfilled,  or  the  party's  further  proceedings  will 
be  set  aside  as  irregular  {Levy  v.  Drew,  5  D.  &  L.  887 ;  iHit  see 
p.  41,  mtte).  The  order  to  amend  may  be  acted  upon,  or  aban- 
doned (Pmgk  V.  Kerr,  5  M.  &  W.  164).  If  aerved  or  acted  apoa« 
the  party  obtaining  it  is  bound  by  its  terms  {Oirtmd  v.  Aus^Mj  9 
Q.B.802). 

Special  provision  should,  in  cases  of  amendment,  be  made  as  to 
the  costs  of  the  cause;  as  R.  G..  H.  T.  1868,  r.  12,  post,  would 
hardly  meet  the  merits;  see  Haroid  v.  Smith  (6  H.  ft  N.  881 : 
L.J.  29»Ex.  141). 

Application  to  amend  (like  those  to  set  side  proceedings),  may 
be  made  to  the  court  or  to  a  judge. 

See  also  as  to  amendment,  C.  L.  P.  A.  1864,  s.  96;  C.L.  P.  A. 
1860,s.86,pM<. 


Power  to  Judges  to  make  Rules,  and  frahk 
Writs  and  Proceedings. 

And  in  order  to  enable  the  Courts  and  Judges  to 
carry  this  act  thoroughly  into  efiect,  and  to  enable 
them  from  time  to  time  to  make  rules  and  regulations 
and  to  frame  writs  and  proceedings  for  that  purpose, 
be  it  enacted  as  follows  :— 

Sl^'b^milde      ^%  ^*  *^*^^  ^  lawful  for  the  judges  of  the  said 
b/fhe  °*   ^  courtr,or  any  eight  or  more  of  them,  of  whom  the 

judges.  A 
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ehieft  of  each  of  ibe  mid  ooarts  flhall  bd  three,  from 
time  to  time  to  make  all  such  general  rules  and  orders 
fot  the  effectual  execution  of  this  act,  and  of  the  in- 
tention and  object  hereof  and  for  fixing  the  costs  to 
be  allowed  for  and  in  respect  of  the  matters  herein 
contained,  and  the  perfbrmance  thereof,  and  for  ap- 
portioning the  costs  of  issues,  and  for  ^e  purpose  of 
enforcing  uniformity  of  practice  in  the  allowance  of 
costs  in  the  said  courts,  and  of  ensuring  as  far  as  may 
be  practicable  an  equal  division  of  the  busmess  of  tax- 
ation amongst  the  masters  of  the  said  courts,  as  in 
their  judgment  shall  be  necessary  or  proper,  and  for 
that  purpose  to  meet  from  time  to  time  as  occasion 
may  require :  uid  it  shall  further  be  lawful  for  the 
judges  of  the  said  courts,  or  any  eight  or  more  of 
them,  of  whom  the  chieft  of  each  of  the  said  courts 
shall  be  three,  fh>m  time  to  time  to  exercise  all  the 
powers  and  authority  given  to  them  by  an  act  of  par- 
iiament  passed  in  the  session  of  parliament  held  in  the 
thirteenth  and  fourteenth  years  of  the  r^ign  of  her  is  k  14  vict 
present  Majesty,  intituled  **An  Act  to  enable  the  ^' ^^- 
Judgei  cf  the  Common  Law  at  Weitminater  to 
alter  the  Forms  of  Pleading,*^  with  respect  to  any 
matter  herein  contained  relative  to  practice  or  plead- 
ing, uiything  in  this  act  to  the  contrair  notwith- 
standing :  and  the  provisions  of  the  said  last-men- 
tioned act  as  to  the  rules,  orders  or  regulations  made 
in  pursuance  thereof  shall  be  held  applicable  to  any 
rules,  orders  or  regulations  which  shall  be  made  in 
pursuance  of  Uiis  act:  provided  that  nothing  herein 
contained  shall  be  construed  to  restrain  the  authority 
or  limit  the  jurisdiction  of  the  said  courts  or  the 
judges  thereof  to  make  rules  or  orders,  or  otherwise  , 
to  regulate  and  dispose  of  the  business  therein. 

See  R.  Gm  H.  T.  1S5S.  post. 

8«e  die  Mercantile  Law  Amendment  Act,  ISM,  1. 15 y  potL 

224.  Such  new  or  altered  writs  and  forms  of  pro-  New  fonm 
ceedings  may  be  issued,  entered  and  taken,  as  may  by  ^heTpro^^ 
the  jn^^  of  the  said  courts,  or  any  eight  or  more  of  ceedings. 
them,  c?  whom  the  chiefs  of  each  of  the  said  courts 
shall  be  three,  be  deemed  necessary  or  expedient  for 
giving  efiect  to  the  provisions  hereinbefore  contained, 
•od  in  such  forms  as  the  judges  of  such  courts  re- 
spectively shall  from  time  to  time  think  fit  to  order ; 
aad  such  writs  and  proceedings  shall  be  acted  upon 
sod  enforced  in  such  and  the  same  manner  as  writs  and 
ptoeeedings  of  the  said  courts  are  now  acted  upon 
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and  enforced,  or  as  near  thereto  as  the  circumstances  of 
the  case  will  admit ;  and  any  existing  writ  or  proceed- 
ing, the  form  of  which  shall  be  in  any  manner  altered 
in  pursuance  of  this  act,  shall  neyertheless  be  of  the 
same  force  and  virtue  as  if  no  alteration  had  been 
made  therein,  except  so  far  as  the  effect  thereof  maj 
be  varied  bj  this  act. 

See  the  Mercantile  Law  Amendment  Act,  1856,  i.  IS,  poit. 

225.  It  shall  and  may  be  lawful  to  and  fig  the 
judges  of  each  of  the  said  courts  from  time  to  time 
to  make  such  rules  and  orders  for  the  government 
and  conduct  of  the  ministers  and  officers  of  their  re- 
spective courts,  in  and  relating  to  the  distribution 
and  performance  of  the  duties  and  business  to  be  done 
and  performed  in  the  execution  of  this  act,  as  such 
judges  may  think  fit  and  reasonable :  provided  always, 
that  no  additional  charge  be  thereby  imposed  on  the 
suitors. 

This  and  the  preceding  sections  have  been  acted  upon ;  see 
Rules  of  Court,  and  Forms  of  Proceedings,  pott. 


InJuDctiont 
and  ordem 
to  stay  pro- 
ceedings to 
have  a  speci- 
fic effect. 


Effect  of  Injunction. 

And  whereas  it  is  expedient  that  injunctions  and 
orders  to  stay  proceedings  should  be  rendered  more 
effectual,  be  it  enacted  as  follows  : — 

226.  In  ease  any  action,  suit  or  proceeding  in  any 
court  of  law  or  equity  shall  be  commenced,  sued,  or 
prosecuted,  in  disobedience  of  and  contrary  to  any 
writ  of  injunction,  rule  or  order  of  eiUier  of  the 
superior  courts  of  law  or  equity  at  Westminster,  or  of 
any  judge  thereof,  in  any  other  court  than  that  by  or 
in  which  such  injunction  may  have  been  issued,  or 
rule  or  order  made,  upon  the  production  to  any  such 
other  court  or  judge  thereof  of  such  writ  of  injunc- 
tion, rule  or  order,  the  said  other  court  (in  which  such 
action,  suit  or  proceeding  may  be  commenced,  prose- 
cuted or  taken),  or  any  judge  thereof,  shall  stay  all 
further  proceedings  contrary  to  any  such  injunction, 
rule  or  order  ;  and  thenceforth  all  further  and  subse- 
quent proceedings  shall  be  utterly  null  and  void  to  all 
intents  and  purposes:  provided  always  that  nothin|]^ 
herein  contained  shall  be  held  to  diminish,  alter, 
abridge  or  vary  the  liability  of  any  person  or  persons 
commencing,  suing  or  prosecuting  any  such  action, 
suit  or  proceeding  contrary  to  any  injunction,  rule  or 
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order  of  either  of  the  courts  aforesaid,  to  any  attach- 
meDt,  punishmeDt,  or  other  proceeding  to  which  any 
8och  person  or  persons  are,  may,  or  shall  be  liable  in 
cases  of  contempt  of  either  oi  the  courts  aforesaid, 
in  regard  to  the  commencement,  suing  or  prosecuting 
such  action,  suit  or  proceeding. 

A  plaintiff  might  fbrmerly  have  gone  on  with  his  action  at  law, 
notwithstanding  an  injunction  restraining  him  from  so  doing. 
His  proceedings  were  quite  regular  ( Home  v.  Tookt,  2  Dowl.  776 ) ; 
the  only  risk  he  ran  was  that  of  an  attachment  for  contempt,  by 
die  CQun  which  issued  the  injunction.  Any  such  proceeding  is 
DOW  a  nullity,  and  the  party  proceeding  is  still  exposed  to  punish- 
ment for  his  contempt. 

When  a  court  of  equity  has  issued  an  order  for  an  injunction 
restricting  a  party  from  bringing  an  action,  this  court  will  enforce 
soch  order  by  staying  proceedings,  although  no  writ  of  injunction 
has  been  actually  issued  {Cobhett  y.  Ludlam,  11  Exch.  446). 

Of  proceedings  in  Equity  generally,  the  Courtlof  Common 
Law  still  take  no  notice  {Simptan  v.  Sadd,  16  C.  B.  26 ;  L.  J.  24, 
C.  P.  156). 

It  is  no  ground  for  staying  proceedings  here,  thai  proceedings 
ire  pending  between  the  parties  for  the  same  cause  of  action  in . 
a  foreign  court  (Cox  y  Mitchell,  7  C.  B.,  N.  S.  65;  L.  J.  29, 
a  P.  33). 

See,  as  to  right  of  defendant  to  proceed  under  s.  101  (ante, 
p.  92),  where  plaintiff  elects  to  proceed  in  equity,  Mortimore  v. 
Soartt{\  £.  &  E.  399 ;  L.  J.  28,  Q.  B.  133).* 

As  to  staying  proceedings  under  21  &  22  Vict  c.  60,  s.  6  (Joint 
Stock  Companies  Amendment  Act,  1858)  see  Lanyon  y.  Smith 
{i  B.  &  S.  938). 

Interpretation  of  Terms. 
And  be  it  enacted  as  follows : — 

227.  In  the  construction  of  this  act  the  word  "  court" 
shall  be  understood  to  mean  any  one  of  the  superior 
courts  of  common  law  at  Westminster  in  which  any 
action  is  brought ;  and  the  word  "judge"  shall  be  un- 
derstood to  mean  a  judge  or  baron  of  any  of  the  said  * 
courts ;"  and  the  word  ^'  master"  shall  be  understood 
to  mean  a  master  of  any  of  the  said  courts  ;  and  the 
word  "  action"  shall  be  understood  to  mean  any  per- 
sonal* action  brought  by  writ  of  summons  in  any  #f 
the  said  courts ;  and  no  part  of  the  united  kingdonr 
of  Great  Britain  and  Ireland,  nor  the  Islands  of  Man, 
Guernsey,  Jersey,  Aldemey,  or  Sark,  nor  any  islands 
adjacent  to  any  of  them,  being  part  of  the  dominions 
of  her  Majesty,  shall  be  deemed  to  be  "  beyond  the 


*  The  old  actioD  of  ejectment  was  a  personal  action,  bat  the  present  action 
«fc|ecaBeotiBnoc. 
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seas"  within  the  meaning  of  this  act :  and  wheretrer 
in  this  act,  in  describing  or  referring  to  any  person  or 
party,  matter  or  thing,  any  word  importing  the  sin- 
gular number  or  masculine  gender  is  used,  the  same 
shall  be  understood  to  include  and  shall  be  applicable 
to  several  persons  and  parties  as  well  as  one  person 
or  party,  and  females  as  well  as  males,  and  bodies  cor- 
porate as  well  as  individuals,  and  several  matters  and 
things  as  well  as  one  matter  or  thing,  unless  it  other- 
wise be  provided,  or  there  be  something  in  the  subject 
or  context  repugnant  to  such  construction. 

As  to  the  construction  of  the  word  **  action"  see  88.42,  80,  81, 
135.  and  notes  {antt,  pp.  49,  79,  80,  116). 

The  provision  that  no  part  of  Great  Britain,  ftc,  shall  be  beyond 
the  seas,  refers  to  the  solitary  instance  of  bringing  error  under 
8.  147  (ante,  p.  126). 

See  other  interpretation  clauses,  C.  L.  P.  A.  1854,  •.  99 ;  and 
C.  L.  P.  A.  1860,  s.  39,  pott. 


this  act  to 
extend  to 
any  court  of 
record. 


Extension  op  Act. 

HermgM^ty  228.  It  shall  be  lawful  for  her  Majesty  from  time 
Sfor  part  of  to  time,  by  an  order  in  council,  to  direct  that  all  or 
'"'  ^uy  purjj  Qf  ^Q  provisions  of  this  act  or  of  the  rules 

to  be  made  in  pursuance  thereof  shall  apply  to  all  or 
any  court  or  courts  of  record  in  England  or  Wales, 
and  within  one  month  after  such  order  shall  have  been 
made  and  published  in  the  London  Gazette  such  pro- 
visions and  rules  respectively  shall  extend  and  apply 
in  manner  directed  by  such  order  ;  and  any  such  order 
may  be  in  like  manner  from  time  to  time  altered  or 
annulled. 

See  similar  provisions  in  C.  L.  P.  A.  1864,  s.  105  t  and  C.  L. 
P.A.  1860.s.44,po«<. 

See  Dawher  v.  Bam§t  (L.  J.  31,  Q.  B.S02),  as  to  &e  construc- 
tion to  he  put  upon  the  application  of  this  and  similar  acts,  and 
of  the  rules  of  the  supenor  courts,  when  extended  to  inferior 
courts  under  this  and  similar  sections. 


Certain  of 
the  pro* 
visions  of 
this  act  to 
extend  and 
apply  to  the 
Court  of 
Common 
Pleas  at 
Lancaster 
and  the  Court 
of  Pleas  at 
Durham. 


229.  And  whereas  it  is  expedient  to  apply  the  pro- 
visions of  this  act,  with  the  requisite  modifications,  to 
the  superior  courts  of  the  counties  palatine  of  lim- 
caster  and  Durham  respectively:  all  the  enactments 
and  provisions  of  this  act  with  respect  to  writs  for 
the  commencement  of  personal  actions,  except  such  as 
relate  to  the  teste  thereof  in  the  name  of  a  judge,  to 
concurrent  virrits,  and  to  the  service  of  writs  elsewhere 
than  in  the  counties  palatine  of  Lancaster  and  Dur- 
ham respectively,  and  proceedings  against  parties  re- 


COUBTS  OF  COUNTIES  PALATINE.  183 

fiding  out  of  the  jurisdiction  of  the  said  courts ;  and 
ail  the  provisions  of  this  act  with  respect  to  the  ap- 
pearance of  the  defendant  and  proceedings  of  the 
plaintiff  in  defiuilt  of  appearance ;  and  with  respect 
to)  the  joinder  of  parties  to  actions  and  joinder  of 
causes  of  action  ;  and  with  respect  to  the  determina- 
tion of  questions  raised  bj  consent  of  the  parties 
without  pleading  ;  and  with  respect  to  the  language 
and  form  of  pleadings,  and  provisions  as  to  pleadings, 
profert,  oyer,  setting  out  of  documents  ;  and  with 
regard  to  the  time  and  manner  of  declaring  ;  and  as 
to  pleas  and  subsequent  pleadings,  and  incident  there- 
to ;  and  examples  and  forms  of  pleading  and  causes 
of  action ;  and  with  respect  to  judgment  by  default, 
and  the  mode  of  ascertaining  ^e  amount  to  be  re- 
covered thereupon  and  incident  thereto  ;  and  all  the 
provisions  of  this  act  with  respect  to  juries  and  jury 
process ;  and  with  respect  to  the  admission  of  docu- 
ments ;  and  with  respect  to  the  expenses  of  execution 
snd  the  remaining  in  force  and  renewal  of  execution, 
the  discharging  of  parties  from  execution,  and  charg- 
ing in  execution  persons  in  prison  ;  and  with  respect 
to  proceedings  for  the  revival  of  judgments  and  other 
proceedings  bj  and  against  persons  not  parties  to  the 
record ;  and  with  respect  to  the  effect  of  death,  mar- 
riage and  bankruptcy  upon  the  proceedings  in  an 
action;  and  with  respect  to  the  proceedings  upon 
motions  to  arrest  the  judgment  and  for  judgment  non 
obstante  veredicto  ;  and  with  respect  to  proceedings 
in  error  subject  to  the  proviso  hereinafter  contained  ; 
and  all  the  provisions  of  this  act  with  respect  to  the 
action  of  ejectment,  and  incident  thereto ;  and  with 
respect  to  the  power  of  amendment  by  courts  and  the 
judges  thereof  shall  extend  and  apply  to  the  Court  of 
Common  Pleas  at  Lancaster  and  the  Court  of  Pleas  at 
Durham,  and  actions  and  proceedings  therein  respec- 
tively. 
See  a  L.  P.  A.  1S54,  8. 100;  and  C.  L.P.  A.  1860,  i.  40,  jm»<. 

230.  All  the  powers  given  by  this  act  to  the  judges  Powori  given 
of  the  said  superior  courts  at  Westminster  to  mdce  Jje  Jldjw  or 
rales  and  regulations  for  the  execution  of  this  act,  the  superior 
and  to  frame  writs  and  proceedings  for  that  purpose  ;  Westminster 
and  to  the  judges  of  the  said  respective  courts  to  make  JJ[i"**&c 
rales  or  orders  for  Uie  government  and  conduct  of  the  may  be  exer- 
miaisters  and  officers  thereof;  and  all  other  powers  by  fijljjjf  the 
this  act  given  to  or  vested  in  the  judges  of  the  said  Court  of 
foperior  courts  at  Westminster  to  be  exercised  by  g^i^^^ 
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LftiicMter 
and  Court  of 
Plea*  at 
Durham  aa 
to  thOM 
courts. 


Judges  may 
make  rules 
for  apply- 
ing other 
prorlsions  of 
this  act  to 
Court  of 
Common 
Pleas  at  Lan- 
caster and 
Court  of 
Pleas  at  Dur- 
ham. 


more  than  one  of  them,  except  the  powers  and  autho- 
rity given  by  the  said  act  of  parliament  passed  in  the 
session  of  parliament  held  in  the  thirteenth  and  four- 
teenth years  of  the  reign  of  her  present  Majesty,  in- 
tituled "  An  Act  to  enable  the  Judges  of  the  Courts 
of  Common  Law  at  Westminster  to  alter  the  Forms 
of  IHeading"  shall  and  may  be  exercised  by  the  re- 
spective judges  of  the  said  Court  of  Common  Pleas 
at  Lancaster  and  Court  of  Pleas  at  Durham,  being 
judges  of  one  of  the  said  common  law  courts  at  West- 
minster, or  any  two  of  them,  with  respect  to  the  said 
Court  of  Common  Pleas  at  Lancaster  and  Court  of 
Pleas  at  Durham  respectively,  and  the  ministers  and 
officers  thereof,  and  matters  and  proceedings  therein, 
wiUiin  the  jurisdiction  of  the  same  courts  respectively; 
and  all  powers  under  this  act  exercisable  by  any  one 
judge  of  the  superior  courts  at  Westminster,  shall  and 
may  be  exercisable  by  one  judge  of  the  said  superior 
courts  of  the  said  counties  palatine,  being  also  a  judge 
of  one  of  the  said  courts  at  Westmmster,  as  to  matters 
and  proceedings  in  the  said  superior  courts  of  the  said 
counties  palatine. 

See  C.  L.  P.  A.  1854,  s.  100 ;  and  C.  L.  P.  A.  1860,  s.  40,  post. 

231.  It  shall  and  may  be  lawful  to  and  for  the 
judges  of  each  of  the  said  Courts  at  Common  Pleas 
at  Lancaster  and  Pleas  at  Durham,  being  judges  of 
one  of  the  superior  courts  at  Westminster,  or  any  two 
of  them,  from  time  to  time  to  make  rules  and  orders 
for  applying  any  of  the  other  provisions  of  this  act  to 
the  said  respective  superior  courts  of  the  said  counties 
palatine,  and  matters  and  proceedings  therein  and  par- 
ties thereto,  with  such  modifications  and  alterations 
with  reference  to  the  constitution  and  peculiar  circum- 
stances of  such  court  as  they  may  think  fit  and  rea- 
sonable ;  and  for  modifying  any  of  the  provisions 
hereby  applied  to  such  last-mentioned  courts  respec- 
tively with  reference  to  such  constitution  and  peculiar 
circumstances  ;  and  from  time  to  time  to  rescind, 
amQnd,  or  alter  such  rules  or  orders ;  and  that  such- 
rules  or  orders,  subject  to  such  power  of  rescission, 
amendment  and  alteration,  shall  have  the  same  force 
as  if  the  same  were  made  by  and  embodied  in  this 
act. 

See  C.  L.  P.  A.  1854,  s.  100 ;  and  C.  L.  P.  A.  1860,  i.  40,  po$i. 


ProTisloni  to 
apply  to 


282.  Provided  always,  that  all  the  provisions  of 
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this  act  applicable  to  masters  of  the  said  courts  at  Maatara  of 
Westminster  shall  apply  to  the  respective  prothono-  w^SSniMtef, 
taries  of  the  Court  of  Common  Pleas  at  Lancaster  and  ^  *pp»7  to 
Court  of  Pleas  at  Durham,  and  their  respective  de*  ulriM?/^ 
paties,  who  may  singly  exercise  with  reference  to  court  of 
matters  and  proceedings  in  the  said  last-mentioned  pieuatLan- 
courts  respectively,  the  powers  hereby  given  to  any  cJJirt  of  ** 
one  or  more  of  the  masters  of  the  superior  courts  at  Pleat  at  Dor- 
Westminster;  and  that  such  respective  officers  shall  ^S&SSpu- 
record  the  proceedings  of  trials  of  causes  depending  tiea,  &c. 
in  the  said  respective  courts,  and  draw  up  and  return 
poste€U  on  records  from  the  superior  courts  at  West- 
minster, tried  in  the  said  counties  palatine  respec- 
tively, and  officiate  at  the  trial  of  such  causes  therein 
as  heretofore. 

See  C.  L.  P.  A.  1854,  s.  101 ;  and  C.  L.  P.  A.  1860,  8.  41. 

233.  Provided  also,  as  to  proceedings  in  error,  that  ^J?^ 
the  Court  of  Queen's  Bench  shall  stUl  be  the  court  Sror!**'  " 
of  error  from  the  said  Court  of  Common  Pleas  at 
Lancaster  and  Court  of  Pleas  at  Durham ;  and  that 

it  shall  be  sufficient  to  transmit  to  the  said  Court  of 
Queen's  Bench  a  transcript  of  the  record  of  any  judg- 
ment or  proceedings  in  those  courts  on  which  error  is 
alleged;  and  that  the  judgment  of  the  Court  of 
Qq^'s  Bench  thereon  shall  be  certified  by  one  of  the 
masters  of  the  said  Court  of  Queen's  Bench  on  the 
said  transcript,  or  by  rule  of  court,  as  the  said  court 
may  direct;  and  that  thereupon  such  judgment  shall 
be  ^tered  on  the  original  record  in  the  said  respective 
Courts  of  Common  Pleas  at  Lancaster  and  Pleas  at 
Duriiam ;  and  such  further  proceedings  as  may  be 
necessary  thereon  shall  be  awarded  by  the  said  re- 
spective courts,  subject  to  the  right  of  either  party  to 
allege  errors  in  the  said  judgment  in  the  said  Court  of 
Queen's  Bench,  and  proceed  thereon  as  provided  by 
this  act  in  the  case  of  errors  alleged  in  actions  depend- 
ing in  that  court. 

Compare  C.  L.  P.  A.  1854,  s.  102 ;  and  C.  L.  P.  A.  1860,  s.  42. 

234.  From  the  time  when  this  act  shall  commence  certain  pro- 
and  take  effect  so  much  of  a  certain  act  of  parliament  J*jJ*S*Vni  4 
passed  in  the  fiflh  year  of  the  reign  of  his  late  Majesty  e.  62,  and ' 
King  William  the  Fourth,  intituled,  ''An  Act  for  im-  J.^e*^''*- 
prommg  the  Practice  and  Proceedings  in  the  Court  piaiJd. 

of  Common  Pleas  of  the  County  Palatine  of  Lan- 
caster ,*  and  so  much  of  a  certain  other  act  of  parlia- 


186  THE  COMMON  LAW  PBOOEDURB  ACT,  1852. 

ment  passed  in  the  second  year  of  the  reign  of  her 
present  Miyestj,  intituled,  "  An  Act /or  improving  the 
Practice  and  Proceedingi  of  the  Court  of  Pleas  of 
the  County  Palatine  of  Durham  and  Sadberge^^  as 
relate  to  ^e  duration  of  writs;  and  to  alias  and  pluries 
writs,  and  to  the  proceedings  necessary  for  making 
the  first  writ  in  any  action  available  to  prevent  the 
operation  of  any  statute  whereby  the  time  for  the 
commencement  of  any  action  may  be  limited,  shall  be 
repealed,  except  so  far  as  may  be  necessary  for  sup- 
porting any  writs  that  have  been  issued  before  the 
commencement  of  this  act,  and  any  proceedings  taken 
or  to  be  taken  thereon ;  but  that  the  oth^  provisions 
of  the  said  last-mentioned  acts  of  parliament,  so  far  as 
they  are  not  altered  by  or  inconsistent  with  the  pro- 
visions of  this  act,  shall  remain  in  force. 
Short  title  of  235.  In  citing  this  act  in  any  instrument,  docu- 
^^'    ,  ment,  or  proceeding,  it  shall  be  sufficient  to  use  the  ex- 

pression "The  Common  Law  Procedure  Act,  1852." 
Act  not  to  236.  Nothing  in  this  act  shall  extend  to  Ireland  or 

i^imIi  OT      Scotland,  except  in  the  cases  herein  specially  men- 
Scociand.       tioned. 


Schedule  (A.)  referred  to  in  the  foregoing  Act. 
No.  1. 

Writ  where  the  Defendant  resides  within  the 
Jurisdiction. 

Victoria,  by  the  grace  of  God,  S^. 
To  C.  2>.,  of  ,  in  the  county  of 
We  command  you,  that  within  eight  days  after  the  senrice 
of  this  writ  on  you,  iDclosive  of  the  day  of  such  service,  you 
do  cause  an  appearance  to  be  entered  for  you  m  our  court 
of  ,  in  an  action  at  the  suit  oiA.Br^  and  take  notice, 
that  in  default  of  your  so  doing  the  said  A,  B,  may  proceed 
therein  to  judgment  and  execution.    Witness,  jr. 

Memorandum  to  be  subscribed  on  the  Writ. 

N.B.— This  writ  is  to  be  served  within  (<txj  calendar 
months  from  the  date  thereof,  or,  if  renewed^  from  the 
date  of  such  renewal,  including  the  day  of  such  date, 
and  not  afUrwards. 
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Indor$ement  to  be  made  on  the  Writ,  before  Service  thereof. 
This  writ  was  iwaed  by  E.  F.y  of  ,  attorney  for  the 
«id  pkintiff,  or  this  writ  was  issaed  in  person  by  A.  B.,  who 
rendes  at  \mentkm  the  city,  towHy  or  parish,  and  alio  the 
name  of  the  hamlet,  street,  and  number  of  the  lumee  of  the 
plamtiff's  residence,  \f  any  mccA]. 

Indorsement  to  be  made  on  the  Writ,  after  Service  thereof 
This  writ  was  senred  bv  X.  Y.  on  L.  M,  [the  defendant 
or  one  of  the  defendants]  on  Monday  the         day  of 
18    . 

(Signed)    Xy. 


No.  2. 


Writ  where  the  Defendant,  being  a  British  Subject, 
resides  out  of  the  Jurisdiction. 

ViOTOBiAi  by  the  grace  of  God,  ^c. 
To  C.  2).,  of  ,  in  the  county  of 
We  command  yon,  that  within  >  [here  insert  a  st{fficient 
mtmber  of  days  within  which  the  cUfendant  might  appear, 
mth  rrference  to  the  distance  he  may  be  at  from  England] 
days  after  the  service  of  this  writ  on  yon,  inoluuTe  of  the 
day  of  snch  service,  yon  do  cause  an  appearance  to  be  entered 
for  you  in  our  court  of  ,  in  an  action  at  the  suit  of  il.  B. ; 
tad  take  notice,  that  in  default  of  your  so  doing  the  said 
A.  B.  may,  by  leave  of  the  court  or  a  judge,  proc^  therein 
to  judgment  and  execution.    Witness,  ^c. 

Memorandum  to  be  subscribed  on  the  Writ, 
N.B.— This  writ  is  to  be  served  within  (six)  calendar 
months  finom  the  date  thereof,  or,  if  renewed,  from  the 
date  of  such  renewal,  including  the  day  of  such  date, 
and  not  afterwards. 

Indorsement  to  be  made  on  the  Writ  bffore  the 
Service  thereof 

This  writ  is  for  service  out  of  the  jurisdiction  of  the  court, 
tad  was  issned  by  E.  F.<,  of  ,  attorney  for  the  said  plain- 
tie  or  this  writ  was  issued  in  person  by  A,  B,,  who  resides 
St  [mention  the  city,  town,  or  parish,  and  also  the  name  of 
the  hamlet,  street,  and  number  of  the  house  of  the  plaintiffs 
^^fidence,  if  any  such]. 

The  indorsement  required  by  the  Sth  section  should  be 
made  on  this  writ,  but  should  allow  the  dtfendant  the  time 
^ndtedfor  appearance  to  pay  the  debt  ana  costs. ' 
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No.  3. 

Writ  where  the  Defendant,  not  being  n  British 
Subject,  resides  out  of  the  Jurisdiction, 

Victoria,  by  the  grace  of  God,  ^c. 
To  C.  D.f  late  of  ,  in  the  county  of 
We  command  j^on  that  within  [here  insert  a  sufficient 
number  of  days  within  which  the  Offendant  might  appear, 
with  rtference  to  the  distance  he  may  be  at  from  England\ 
dajrt  after  notice  of  thb  writ  is  served  on  yon,  inclusive  of 
the  day  of  such  service,  you  do  cause  an  appearance  to  be 
entered  for  yon  in  our  court  of  ,  in  an  action  at  the  suit 
of  il.  B, ;  and  take  notice,  that  in  default  of  your  so  doioff 
the  said  A,  B,  may,  by  leave  of  the  court  or  a  judge,  proceed 
therein  to  judgment  and  execution.    Witness,  Spc, 

memorandum  to  be  subscribed  on  the  Writ. 

N.B. — Notice  of  this  writ  is  to  be  served  within  {six) 
calendar  months  from  the  date  thereof,  including  the 
day  of  such  date,  and  not  afterwards. 

Indorsement  as  in  other  cases. 

Notice  qftlie  finregoing  Writ. 

To  G.  J7.,  late  of  [Brighton,  in  the  county  of  Sussex] 
or  now  residing  at  [Paris,  in  France]. 
Take  notice,  that  A.  B.,  of  ,  in  the  county  of  , 
England,  has  commenced  an  action  at  law  against  yon  C.  D, 
in  Her  Majesty's  Court  of  Queen's  Bench,  by  a  writ  of  that 
court,  dated  the  day  of  a.d.  18  ;  and  you  are  re- 
quired, within  days  after  the  receipt  of  this  notice,  in- 
clusive of  the  day  of  such  receipt,  to  defend  the  said  actiop, 
by  causing  an  appearance  to  be  entered  for  you  in  the  said 
court  to  the  said  action ;  and  in  default  of  your  so  doing  the 
said  A.  B,  may,  by  leave  of  the  court  or  a  judge,  proceed 
thereon  to  judgment  and  execution. 

[Here  state  amount  of  claim  as  reqwred  by  Sth  section, 
but  allowing  tlie  defendant  the  time  limited  for  appearance^ 
to  pay  debt  and  costs,] 

(Signed)        A.  B.,  of       Sfc. 
or 
E,  F,,  of       A-c. 
Attorney  (or  A.  B. 


*  Wbere  tbe  notic«  gave  tbe  defendant,  a  foreigner,  a  leen  time  than  the 
time  limited  for  appearance  in  which  to  pay  the  debt  and  coett.  the  Court 
of  Common  Pleas  refused  to  giro  the  plaintiff  leave  to  proceed,  althoagh  the 
defendant  had  by  letter  admitted  the  debt  (Oalli  t.  Mongr%iet,  L.  R.,  1  C.  P. 
4o). 
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No.  4. 
Special  Indonement, 

[After  the  indargefneni  reqmred  by  the  %ih  section  of  this 
«d,  thi$  ^ffeeial  indorsement  may  be  inserted.] 

The  following  are  the  particalan  of  plaintiff's  daim : 

£    i.  d, 

1849.— June  20.    Half-year's  rent  to  this  day 
of  house  and  premises  in        street, 

Westminster 26  10    0 

Sept  12.  Ten  sacks  of  flonr  at  40#.  .    20    0    0 
Bee  1.  Money  received  by  defendant    17    0    0 

62  10    0 
Paid 15    0    0 


Balance  due  .    .    •  £47  10    0 
Or, 
To  hatcher's  meat  supplied  between  the  1st  of 
Jtooary,  1849,  and  the  1st  of  January,  1850    .    .    •  £52 
Paid 20 

Balance £32 

[If  any  acecmii  has  been  delivered,  it  may  be  referred  to, 
m  Us  date,  or  the  plaintiff  nuw  give  such  a  description  of 
Atiektm  Of  in  aparticidar  of  demand,  so  as  to  prevent  the 
Mteuity  of  an  appUeation  for  Jkrther  particulars,] 
Or, 

£50  principal  and  interest  doe  on  a  bond  dated  the 
^J  of       ,  conditioned  for  tjbp  payment  of  £100. 


£90  principal  and  interest  due  on  a  covenant  contained  in 
t  deed  dated  the        day  of       ,  to  pay  £100  and  interest. 
Or, 
A  penalty  of  £100  under  the  statute  55  Oeo.  8,  o.  187. 

£85  on  a  bill  of  exchange  for  £100,  dated  the  2nd  Fe- 
bniary,  1849,  accepted  or  drawn,  or  indorsed  by  the  de- 
ieadant 

Or, 

£50  on  a  guarantee  dated  the  Ist  of  January,  1850, 
whereby  the  defendant  guaranteed  the  due  payment  by 
£  F.  of  goods  supplied  or  to  be  supplied  to  him. 

[To  any  of  the  above  may  be  added,  in  cases  where  tis- 
mit  i$  payable,  **  the  plaintiff  also  claims  interest  on  £ 
of  the  above  sum  from  tne  date  of  the  writ  until  judgment."] 

N.B.—Take  notice  that  if  a  defendant  served  with  this 
writ  within  the  jurisdiction  of  the  court  do  not  ap- 
pear according  to  the  ezizency  thereof,  the  plaintiff 
will  be  at  liberty  to  sign  hnal  judgment  for  any  sum 
not  exceeding  toe  sum  above  claimed  [with  interest 
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at  the  rate  specified],  and  the  snm  of  £  for  costs, 
and  issue  execution  at  the  expiration  of  eight  days 
from  the  last  day  for  appearance. 


No.  5. 
In  the  Queen's  Bench : 

On  the        day  of       a.i>.  1860. 


[Da^  of  sigvxng  the  Judgment.] 
/I  A,  B,  m  his  own  person  [or  by 
tcTwit.    )      sued  out  a  writ  of  summons  ^zainst  C  2>.^ 


England,  )  A.  B,  m  his  own  person  [or  by        bis  attorney] 


indorsed  according  to  the  '^  Common  Law 
Procedure  Act,  1852,"  as  follows : 

[Here  copy  Special  Indorsement.'] 
And  the  said  C.  D.  has  not  appeared :  therefore  it  is  con- 
sidered that  the  said  A.  B,  recover  against  the  said  C.  D. 
£        J  together  with  £       for  costs  of  suit. 


No.  6. 
In  the  Queen's  Bench : 

The        day  of       in  the  year  of  our  Lord  18    • 
Yorkshire,  >  Whereas  A.  B.  has  sued  C.  2>.,  and       affirms, 
to  wit     )     and        denies. 

[Here  state  the  question  or  questions  of  fact  to  be  tried.] 
And  it  has  been  ordered  by  the  Hon.  Mr.  Justice        ac- 
cording to  the  *' Common  Law  Procedure  Act,  1852,"  that 
the  said  question  shall  be  tried  by  a  jury :  therefore  let  the 
same  be  tried  accordingly. 


No.  7. 

Farm  of  Rule  or  Summons  where  a  Judgment  Ore- 
ditor  ctpplies  for  Execution  against  a  Judgment 
Debtor. 

[Formal parts  as  at  present.] 
C.  D.  show  cause  why  A.  B.  [or  eu  the  case  may  be] 
should  not  be  at  liberty  to  enter  a  suggestion  upon  the  roll 
in  an  action  wherein  the  said  A.  B.  was  plaintiff  and  the 
said  C.  D.  was  defendant,  and  wherein  the  said  A.  B.  ob- 
tained judgment  for  £  against  the  said  C.  D.  on  the 
dav  of  ,  that  it  manitestiy  appears  to  the  court  that 
the  said  A.  B.  is  entitled  to  have  execution  of  the  said  judg- 
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meDt,  and  to  issue  ezecntioii  thereupon,  and  wby  the  said 
C.  D,  should  not  pay  to  the  said  A,  B,  the  costs  of  this 
application  to  be  taxed. 

[Note.'-The  ahotfefann  may  he  mo^fied  $o  as  to  meet* 
the  cage  cf  an  appUcaUon  bv  or  agaHmt  the  representative 
of  a  party  to  the  judgment,\ 


No.  8. 

Form  of  Suggestion  that  the  Judgment  Creditor 
is  entitled  to  Execution  against  the  Judgment 
Debtor. 

And  DOW  on  the  day  of  it  is  suggested  and  mani- 
festly appears  to  the  court,  that  the  said  A.  B.  [or  C.  2>., 
as  executor  of  the  last  will  and  testament  of  the  said  A,  B,y 
ileoessed,  or  as  the  case  may  Ae]  is  entitled  to  have  ezecu- 
tbn  of  the  judgment  aforesaid  asainst  the  said  B.  F.  lor 
ipinst  0,  #.,  as  executor  of  the  last  will  and  testament  of 
&wdKF.,oras  the  case  may  be]  :  therefore  it  is  con- 
sidered by  the  court  that  the  said  A.  B,  {or  C,  D.,  as  such 
exeeator  as  aforesaid,  or  as  the  case  may  be]  ought  to  have 
execution  of  the  said  judgment  against  the  said  B,  F.  [or 
gainst  G.  H,,  as  such  executor  as  aforesaid^  or  as  the  case 
my  be]. 


No.  9. 
Form  of  Writ  of  Revivor, 

VioiOEiAy  by  the  grace  of  God,  SfCy  to  B.  F.,  of  , 
pcetiDg. 

We  command  you  that,  within  eight  days  after  the  service 
of  this  writ  upon  you,  inclusive  of  the  day  of  such  service, 
yoa  appear  in  our  court  of  to  show  cause  why  A,B,[or 
^*  D^  as  executor  of  the  last  will  and  testament  of  the  said 
^-  B^  deceased,  or  as  the  case  may  be]  should  not  have  exe- 
cution against  you  [if  against  a  representaiive^  here  insert 
tt  executor  of  the  last  will  and  testament  of  deceased,  or 
oi  the  case  may  he]  of  a  judgment  whereby  the  said  A.  B. 
W  as  the  case  mail  be]  on  the  day  of  in  the  said 
court  recovered  agamst  you  [or  as  t/ie  case  may  be]  £  ; 
uid  take  notice,  that  in  default  of  your  so  doing  the  said 
i.  B.  [or  as  the  ease  may  be]  may  proceed  to  execution. 

Witness,  Sfc. 
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No.  10. 
In  the  Qaeen's  Bench : 

The      *  day  of       in  the  year  of  our  Lord  18    • 
[T?ie  day  of  lodging  note  of  error,'] 
A.  B.  and  C.  D. 

The  plaintiff  [or  defendant ]  says  that  there  is  error  in  law 
in  the  record  and  proceedings  in  this  action ;  and  the  de- 
fendant [or  plaintiff]  says  that  there  is  no  error  therein. 
(Signed)    A.  B,,  plaintiff. 


[or  C.  b.y  defendant] 


or  E.  F,f  attorney  for  plaintiff  or  defendant  ] 


No.  11. 
The        day  of       in  the  year  of  oor  Lord  18    . 
[The  day  of  making  the  entry  on  the  rolL"] 
The  plaintiff  [or  defendant]  says  that  there  is  error  in  the 
above  record  and  proceeding,  and  the  defendant  [or  plain- 
tiff] says  there  is  no  error  therein. 


No.  12. 
In  the  Queen's  Bench : 

The        day  of       ,  in  the  year  of  our  Lord  18     . 
[The  day  of  lodging  note  of  error,] 
A.  B,  and  C,  D,  in  error. 

The  plaintiff  [or  defendant]  says  that  there  is  error  in  ftust 
in  the  record  ana  proceedings  in  this  action,  in  the  particulara 
specified  in  the  affidavit  hereunto  annexed. 
(Signed)    A,  B,,  plaintiff. 


ior  C,b,y  defendant] 


or  E,  F,,  attorney  for  plaintifi  or  defendant.} 


No.  13. 
Ejectment. 
Form  of  Writ. 
Victoria,  ^c,  to  X,  Y,  Z.,  and  all  persons,  entitled  to 


defend  the  possession  of       [describe  the  property  with 
mmable  certainty]  in  the  parish  of       ,  in  the  county  of        , 
to  the  possession  whereof  A,  B,  and  C,  some  or  one  of  them. 
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clatm  to  be  [or  to  have  been  on  and  since  the  day  of 
,  A.D.  ]  entitled,  and  to  eject  all  other  persons  there- 
firom  :  these  are  to  will  and  command  you,  or  sach  of  yon 
as  deny  the  alleged  title,  within  sixteen  days  after  service 
hereof,  to  appear  in  our  court  of  to  defend  the  said  pro- 
perty, or  such  part  thereof  as  von  may  be  advised ;  in  default 
whereof  judgment  may  be  signed,  and  you  turned  out  of 
po^ession. 
Witness,  3fT, 


No.  14. 
Judgment-  in  Ejectment  in  case  of  Non'Oppearance, 
In  the  Qaeen's  Bench : 

The        day  of       ,  18    . 

{DateofWrU,'] 
Lancashire,  )  On  the  day  and  year  above  written,  a  writ  of 
to  wit.     5      our  Lady  the  Queen  issued  forth  of  this 

court  in  these  words ;  that  is  to  say, 
ViCTOBiA,  by  the  grace  of  God  [here  copy  the  writ'] ;  and 
DO  appearance  has  been  entered  or  defence  made  to  the  said 
writ :  therefore  it  is  considered  that  the  said  [here  insert  the 
names  of  the  persons  in  wlwm  title  is  aile^ed  in  the  writ]  do 
recover  possession  of  the  land  in  the  said  writ  mentioned, 
with  the  appurtenances. 


No.  15. 
In  the  Queen's  Bench : 

On  the        day  of       ,  a.d.  18    . 
Cumberland,  \  On  the  dav  and  year  above  written,  a  writ  of 

to  wit      S     our  Lady  the  Queen  issued  forth  of  this 
court,  in  these  words;  that  is  to  say, 

Victoria,  by  the  grace  of  God  [here  copy  the  writ] ;  and 
C  2>.  has,  on  the  day  of  ,  appeared  by  ,  his 
attorney  [or  in  person],  to  the  said  writ,  and  has  defended  for 
a  part  of  the  land  in  the  writ  mentioned ;  that  is  to  say  [here 
Mtate  the  part]y  and  no  appearance  has  been  entered  or  de- 
fence made  to  the  said  writ,  except  as  to  the  said  part: 
therefore  it  is  considered  that  the  said  A,  B.  [the  claimant^ 
do  recover  possession  of  the  land  in  the  said  writ  mentioned, 
except  the  said  part,  with  the  appurtenances,  and  that  he 
have  execution  thereof  forthwith  \  and  as  to  the  rest,  let  a 
jury  come,  j*c. 
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No.  16. 

In  the  Qaeen's  Bench : 

On  the        day  of       ,  a.d.  18    . 
Camberland,  ^  On  the  day  and  year  above  written,  a  writ  of 

to  wit.       )      our  Lady  the  Queen  issued  forth  of  this 
court,  in  these  words ;  that  is  to  say, 

Victoria,  by  the  grace  of  God  [here  copy  the  writ} ;  and 
C,  2>.  has,  on  the  day  of  ,  appeared  by  ,  his 
attorney  [or  in  persoA],  to  the  said  writ;  and  defended  for 
the  whole  of  the  land  therein  mentioned:  therefore  let  a 
jury  come,  Sfv. 


No.  17. 


Afterwards,  on  the  day  of  ,  a.d.  ,  before 
and  ,  justices  of  our  Lady  the  Queen  assigned  to  take  the 
assizes  in  and  for  the  within  county,  come  the  parties  within 
mentioned ;  and  a  jury  of  the  said  county  being  sworn  to  try 
the  matters  in  question  between  the  said  parties,  upon  their 
oath  say,  that  A,  B,  \the  claimcutt]  within  mentioned,  on 
the  day  of  ,  ad.  ,  was,  and  still  is,  entitled  to 
the  possession  of  the  land  within  mentioned,  as  in  the  writ 
alleged :  therefore,  Sfc, 


No.  18. 

In  the  Queen's  Bench : 

On  the        day  of       ,  18    . 
\_DateofWrit.] 

Lancashire, }  On  the  day  and  year  above  written,  a  writ  of 
to  wit.     \     our  Lady  the  Queen  issued  forth  of  this 

court,  in  these  words ;  that  is  to  say, 
Victoria,  by  the  grace  of  God  [here  copy  the  torit'} ; 
and  C.  2>.  has,  on  the  day  of  appeared  by  his 
attorney  [or  in  person]  to  the  said  writ,  and  A.  B.  has  dis- 
continued the  action :  therefore  it  is  considered  that  the  said 
C.  D.  be  acquitted,  and  that  he  recover  against  the  said 
A.  B,£        for  his  costs  of  defence. 
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No.  19. 

In  the  Queen's  Bench : 

The        day  of       ,  18    . 

[Date  of  Writ.] 
Lancashirey  i  Od  the  day  and  year  above  written,  a  writ  of 
to  wit.      (     our  Lady  the  Qaeen  issued  forth  of  this 

court,  in  these  words ;  that  is  to  say, 
VicTOBLA.,  by  the  grace  of  God  {here  copy  the  wrW] ; 
and  C  2>.  has,  on  the  day  of  appeared  by  his 
attorney  for  in  person]  to  the  said  writ,  and  A.B,h?A  failed 
to  proceed  to  trial,  although  duly  required  so  to  do :  there- 
fore it  is  considered  that  the  said  C  2>.  be  acquitted,  and 
that  he  reeoyer  against  the  said  A.  B.  £  for  his  costs  of 
deienoe. 


No.  20. 


In  the  Qneen's  Bench : 

The        day  of        18  . 

[Date  of  WrU.'] 
Lancashire,  ^  On  the  day  and  year  above  written,  a  writ  of 

to  wit.      i     OUT  Lady  the  Queen  issued  forth  of  this 
court,  in  these  words :  that  is  to  say, 

Victoria,  by  the  grace  of  God  [here  copy  tne  wrif]  ; 
and  C  2>.  has,  on  the  day  of  appeared  by  his 
attorney  [or  in  person]  to  the  said  writ,  and  the  said  C  2>. 
has  confessed  the  said  action  [or  has  confessed  the  said  action 
as  to  part  of  the  said  land,  that  is  to  say,  here  state  the 
pari]  :  therefore  it  is  considered  that  the  said>^.  B,  do  re- 
cover possession  of  the  land  in  the  said  writ  mentioned  [or 
of  die  said  part  of  the  said  land],  with  the  appurtenances, 
and  £        for  coetB. 


No.  21. 

In  the  Qneen's  Bench  : 

The        day  of       a.d.  18  . 
[Date  of  Wnt.l 
Yorkshire,  )  On  the  day  and  year  above  written,  a  writ  of 
to  wit     S     our  Lady  the  Queen  issued  forth  of  this  court, 
with  a  notice  thereunder  written,  the  tenor  of 
which  writ  and  notice  follows  in  these  words; 
that  is  to  say, 
[Here  etfty  the  WrU  and  Notice,  winch  latter  may  he  a$ 

foUawM :] 
*'  Take  notice,  that  you  will  be  required,  if  ordered  by  the 
court  or  a  jodge,  to  give  bail  by  yourself  and  two  sufficient 
k2 
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sureties^  conditioned  to  pay  the  costs  and  damages  which 
shall  he  recovered  in  this  action." 

And  C  2>.  has  appeared   by  his  attorney  [or   in 

person]  to  the  said  writ,  and  has  been  ordered  to  give  bail, 
pursuant  to  the  statate,  and  has  failed  so  to  do :  therefore  it 
IS  considered  that  the  said  [here  insert  name  of  landlord'\  do 
recover  possession  of  the  land  in  the  said  writ  mentioned, 
with  the  appurtenances,  together  with  £  for  costs  of 

suit. 


Work  and 
materials. 


Schedule  (B.) 

FORMS  OF  PLEADINGS.* 

Statements  op  Causes  of  Action. 

On  Contracts, 

Good!  sold.  I.  Money  payable  by  the  defendant  to  the  plaintiff  for 
[these  words  money  payable,  ^c,  should  precede  money 
counts  like  1  /o  14,  hut  need  only  be  inserted  in  the  first\ 
goods  bargained  and  sold  by  the  plaintiff  to  the  defendant. 

2.  Work  done  and  materials  provided  by  the  plaintiff  for 
the  defendant  at  his  request 

Money  lent.        8.  Money  lent  by  the  plaintiff  to  the  defendant 

Money  paid.  4.  Money  paid  by  the  plaintiff  for  the  defendant  at  his 
request 

5.  Money  received  by  the  defendant  for  the  use  of  the 
plaintiff. 

6.  Money  found  to  be  due  from  the  defendant  to  the 
plaintiff  on  accounts  stated  between  them. 

7.  A  messuage  and  lands  sold  and  conveyed  by  the  plain- 
tiff to  the  defendant 

For  goodwill,  g.  The  goodwill  of  a  business  of  the  plaintiff,  sold  and 
given  up  by  the  plaintiff  to  the  defendant 

0.  The  defendant's  use,  by  the  plaintiff's  permission,  of 
messuages  and  lands  of  the  plaintiff. 

10.  The  defendant's  use,  by  the  plamtifi^s  permission^  of 
a  fishery  of  tiie  plaintiff. 

11.  Fmes  payable  by  the  defendant  as  tenant  of  cus- 
tomary tenements  of  the  manor  of       to  the  plaintiff  as  lord 


Money  re- 
ceived. 


Account 
stated. 


For  an  estate 
sold 


For  the  use 
of  a  house 
and  land. 

For  the  use 
of  a  fishery. 


For  copyhold 
fines. 


•  See  ss.  49^91,  and  notes  {atU^j  pp.  51—86). 
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of  the  said  manor,  for  the  admisaion  of  the  defendant  into 
the  said  customary  tenements. 

12.  The  hh«  of  [as  the  ca$e  may  he]  by  the  plaintiff  let  to  For  hire  of 
hire  to  the  defendant  goods,  &c. 

13-  Freight  for  the  conveyance  by  the  plaintiff  for  the  For  freight. 
defeodant  at  his  request  of  goods  in  snips. 

14.  The  demnrrage  of  a  ship  of  the  plaintiff  kept  on  de-  Fordemur- 
morrage  by  the  defendant  rage. 

15.  That  the  defendant,  on  the        day  of       a-d.,  by  his  Payee 
prcmiissory  note,  now  over-due,  promised  to  pay   to  the  a«A*n»t 
plaintiff  £        two  months  after  date,  but  did  not  pay  the  ™ote'^''^ 


16.  That  one  A.  on,  &c.  [date"],  by  his  promissory  note  indorsee 
now  over-due,  promised  to  pay  to  the  defendant,  or  order,  against  in- 
£         [two]  months  after  date;  and  the  defendant  indorsed  njfj*'®' 
the  same  to  the  plaintiff;  and  the  said  note  was  duly  pre- 
sented for  payment,  and  was  dishonoured,  whereof  the  de- 
fendant had  due  notice,  but  did  not  pay  the  same. 

17.  That  the  plaintiff,  on,  &c.  [dctte],  by  his  bill  of  ex-  Drawer 
change,  now  over-due,  directed  to  the  defendant,  required  »«ain«t  «c- 
tbe  £fendant  to  pay  to  the  plaintiff  £          \ttoo'\  months  biS!"" 
after  date  ;  and  the  defendant  accepted  the  said  bill,  but  did 

not  pay  the  same. 

18.  That  the  defendant,  on,  &c  [date],  by  his  bill  of  ex-  payee ' 
dnnge,  directed  to  A,  required  A,  to  pay  to  the  plaintiff  yrainst 
£  [ttifo]  months  after  date ;  and  the  said  bill  was  duly    """' 
presented  for  acceptance,  and  was  dishonoured,  of  which  the 
defendant  had  due  notice,  but  did  not  pay  the  same. 

19.  That  the  plaintiff  and  defendant  agreed  to  marry  one  Breach  or 
another,  and  a  reasonable  time  for  such  marriage  has  elapsed,  promise  or 
and  the  plaintiff  has  always  been  ready  and  wuliog  to  marry  °^An^«- 
d>e  defendant,  yet  the  defendant  has  neglected  and  refused  to 
maary  the  plaintiff 

^.  That  the  plaintiff  and  defendant  agreed  to  marry  one 
another  on  a  day  now  elapsed,  and  the  plaintiff  was  ready 
and  wining  to  marry  the  defendant  on  that  day,  yet  the 
defendant  neglected  and  refused  to  marry  the  plaintiff 

21.  That  the  defendant,  bv  warranting  a  horse  to  be  then  warranty  or 
eoond  and  quiet  to  ride,  sold  the  said  horse  to  the  plaintiff,  a  horse. 
yet  the  said  horse  was  not  then  sound  and  quiet  to  ride. 

22.  Thatthe  plaintiff  and  the  defendant  agreed  by  charter-  £li?ng,  p„r. 
Mfftv,  that  the  plaintiff's  ship  called  the  *'  Ariel "  should  with  suant  to 

'^  "  charterparty. 
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Upon  a  k 
for  rent. 


Upon  a  coTo- 
nant  to  re- 
paii. 


all  convenient  speed  sail  to  i?.,  or  so  near  thereto  as  sbe 
could  safely  c^et,  and  that  the  defendant  should  there  load 
her  with  a  full  cargo  of  tallow  or  other  lawful  merchandize, 
which  she  should  carry  to  H,^  and  there  deliver,  on  payment 
of  freight,  £  per  ton,  and  that  the  defendant  snould  be 
allowed  ten  days  for  loading,  and  ten  for  discharge,  and  ten 
days  for  demurrage,  if  required,  at  £  per  day;  and  that 
the  plaintiff  did  all  things  necessary  on  nis  part  to  entitle 
him  to  have  the  agreed  cargo  loaded  on  board  the  said  ship 
at  R.y  and  that  the  time  for  so  doing  has  elapsed,  yet  the 
defendant  made  default  in  loading  the  agreed  cargo. 

28.  That  the  plaintiff  let  to  the  defendant  a  house,  No.  401, 
Piccadilly,  for  seven  years,  to  hold  from  the        day  of        , 
A.D.         at  £         a  year,  payable  quarterly,  of  wnich  rent 
quarters  are  due  and  unpaid. 

24.  That  the  plaintiff  by  deed  let  to  the  defendant  a  boose 
No.  401,  Piccadilly,  to  hold  for  seven  vears  from  the  day 
of  ,  A.D.  ,  and  the  defendant  by  the  said  deed  cove- 
nanted with  the  plaintiff  well  and  substantially  to  repair  the 
said  house  during  the  said  term  [according  to  the  covenant], 
yet  the  said  house  was  during  the  said  term  out  of  good  and 
substantial  repair. 


Trespass  to 
land. 


For  Wrongs  independent  of  Contract, 

25.  That  the  defendant  broke  and  entered  certain  land 
of  the  plaintiff,  called  the  Big  Field,  and  depastured  the  same 
with  cattle. 


Assault,  ^'  That  the  defendant  assaulted  and  beat  the  plaintiff, 

battery,  and  crave  him  iuto  custodv  to  a  policeman,  and  caused  mm  to  be 

falteUnprl.      ft : j  .• ii^l  ^m^J^  ' 

sonment. 


imprisoned  in  a  police  office. 


Criminateon'      27.  Thai  the  defendant  debauched  and  eamaify  knew  the 
►  t      plaintiff  *$w\fe. 


Wrongful 
conTersion 
or  goods. 


28.  That  the  defendant  converted  to  bis  own  use,^  or 
wronefully  deprived  the  plaintiff  of  the  use  and  poesessioii 
of  ^  the  plaintiff's  goods ;  that  is  to  say,  iron,  hops,  nousebold 
furniture  \or  OBtm  case  may  ^]. 


t  It  has  since  been  enacted  by  8Ut.  20  ft  21  Viet.  o.  8S,  s.  59,  tkat  "  no 
action  shall  be  maintained  in  England  for  criminal  conversation. 

*  The  words  between  these  asterisks  are  said  to  have  been  suggested  by 
the  late  Lord  Denman  in  substitution  for  the  word  *'  convefftcd,**  to  the  use 
of  which  in  this  "  wrongful "  sense,  his  lordship  appears  to  have  enterUlned 
some  objection.  The  form,  probably  by  some  oversight  at  press,  got  printed 
as  it  now  stands.  While  many  pleaders  employ  it  Marafwi;  othera,  «r 
abtmdaantiori  cauUld^  substitute  the  coniunctive  *'and"  for  tbe  disjunctive 
"or;'*  and  others,  again,  believing  the  allegations,  though  varying  in  words, 
to  be  of  precisely  similar  legal  efficacy,  prefer  in  their  practtoe  the  noi* 
ancient  expression.  8eeBai«rv.  Ora^{\l  C.  B.46S);  Lomdm  md  Wmt- 
mintkr  Loan  Company  v.  Drake  (L.  J.  2S,  C.  P.  297). 
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99.  That  the  defendant  detained  from  the  plauitiff  his  Wrongftii 
title-deeds  of  land  called  Belmont,  in  the  connty  of  ;  ^^"  2c. 

that  »  to  say  [dneiibe  the  deeds], 

30.  That  the  plaintiff  was  possessed  of  a  mill,  and  by  iMverting 
reason  thereof  was  entitled  to  the  flow  of  a  stream  for  a^*^™ 
working  the  same,  and  the  defendant,  by  catting  the  bank 
of  the  said  streamy  diverted  the  water  thereof  away  from  tlie 
said  milL 


81.  That  the  plaintiff  was  the  first  and  true  inrentor  of  a  inMage- 
eettain  new  mannfactare,  that  i&  to  say,  of  "certain  im-  "j°^®^* 
proTements  in  the  manufactnre  of  sulphuric  acid,''  and  ^" ' 
thereupon  Her  Majesty  Queen  Victoria,  by  letters-patent 
m^er  the  Great  Seal  of  England,  grantcnd  the  plaintiff  the 
sole  privilege  to  make,  use,  exercise,  and  vend  the  said  in- 
Tention  wiSiin  England  for  the  term  of  fourteen  years  from 
the  day  of  ad.  ,  subject  to  a  condition  that  the 
plaiotiff  should  within  six  calendar  months  next  after  the 
date  of  the  said  letters-patent  cause  to  be  enrolled  in  the 
High  Court  of  Chancery  an  instrument  in  writing  under  his 
hand  and  seal,  particularly  describing  and  ascertaining  the 
nature  of  his  said  invention,  and  in  what  manner  the  same 
was  to  be  and  might  be  performed,  and  the  plaintiff  did 
within  the  time  prescribed  fulfil  the  said  condition,  and  the 
defendant  during  the  said  term  did  infringe  the  said  patent 
right. 

32.  That  the  defendant  falsely  and  maliciously  spoke  and  i^famation 
published  of  the  plaintiff  the  words  following ;  that  is  to  say,  "*«'«• 
**  he  is  a  thief;" 

[If  there  he  cmy  special  damage^  here  state  it  with  such 
reasonable  particularity  as  to  give  notice  to  the  de- 
fendant of  the  peculiar  vpury  complained  ofi  for 
iastttnce,] 

whereby  the  plaintiff  lost  his  situation  as  gamekeeper  in  the 
employ  of  A. 

88.  That  the  defendant  falsely  and  maliciously  printed  and 
pabtished  of  the  plaintiff  in  a  newspaper  called  "  "  the 
wofds  following ;  that  is  to  say,  **  he  is  a  regular  prover 
aader  bankruptcies,"  the  defendant  meaning  Uiereby  that 
the  plaintiff  had  proved  and  was  in  the  habit  of  proving 
fictitious  debts  against  the  estates  of  bankrupts,  with  the 
knowledge  that  such  debts  were  fictitious. 


Commencement  op  Plea. 

34.  The  defendant  by        his  attorney  [or  in  person]  says 
[here  state  the  substance  of  the  plea]. 
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35.  And  for  a  second  plea  the  defendant  says  [here  ttate 
the  teeond  pled]. 


Denial  of 
debt. 


DeniAl  of 
contract. 


Denial  of 
deed. 
Statute  of 
Limitations. 


Payment. 


Set-off. 


Release. 


Pleas  in  Actions  on  Contracts. 

86.  That  he  never  was  indebted  as  alleged. 

[  This  plea  is  applicable  to  declarations  Uke  those  numbered 
1  to  14.] 

87.  That  he  did  not  promise  as  alleged. 

[This  plea  is  applicable  to  other  declaratUms  on  simple 
contracts,  not  an  bills  and  notes,  such  as  those  numbered  19 
to  22.  //  would  be  unobjectionable  to  use  "  did  not  warrant," 
«  did  not  agree,"  or  any  other  appropriate  demal.] 

88.  That  the  alleged  deed  is  not  his  deed. 

89.  That  the  alleged  canse  of  action  did  not  accrue  within 
six  years  [state  the  period  of  limitation  applicable  to  the 
case]  before  this  suit 

40.  That  before  action  he  satisfied  and  discharged  the 
plaintiff's  claim  by  payment 

41.  That  the  plaintiff  at  the  commencement  of  the  suit 
was,  and  still  is,  indebted  to  the  defendant  in  an  amount 
equal  to  the  plaintiff's  claim,  for  [here  state  the  cause  of 
set'oWy  as  in  a  declaration :  see  forms,  ante],  which  amount 
the  defendant  b  willing  to  set  off  against  the  plaintiff's 
claim. 

42.  That  €tfter  the  alleged  claim  accrued,  and  before  this 
suit,  the  plaintiff  by  deed  released  the  defendant  therefrom. 


Pleas  in  Actions  for  Wrongs  independent  of 
Contract 

Not  guflty.         43.  That  he  is  not  guilty. 

LeaTe  and  44.  That  he  did  what  is  complained  of  by  the  plaintiff's 

licence.         leave. 

Self-defence.  45.  That  the  plaintiff  first  assaulted  the  defendant,  who 
thereupon  necessarily  committed  the  alleged  assault  in  his 
own  defence. 

Right  of  46.  That  the  defendant  at  the  time  of  the  alleged  tres- 

^^y*  pass,  was  possessed  of  land,  the  occupiers  whereof  for  twenty 

years  before  this  suit  enjoyed  as  of  rieht  and  without  inter- 
ruption a  way  on  foot  and  with  cattie  from  a  public  highway 
over  the  said  land  of  the  plaintiff  to  the  said  land  of  the 
defendant,  and  from  the  said  land  of  the  defendant  over  the 
said  land  of  the  plaintiff  to  the  said  public  highway,  at  all 
times  of  the  year,  for  the  more  convenient  occupation  of  the 
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wud  knd  of  the  defendant,  and  that  the  alleged  trespaae  was 
a  use  by  the  defendant  of  -the  said  way. 

47.  That  the  defendant  at  the  time  of  the  alleged  trespass,  Right  of 
was  possessed  of  land,  the  occapiere  whereof  for  thirty  years  <^®°""o"' 
before  this  snit  enjoyed  as  of  right  and  without  interruption, 
eommon  of  pasture  oyer  the  said  land  of  the  plaintiff  for  all 
their  cattle,  levant  and  couchant,  upon  the  said  land  of  the 
defendant  at  all  times  of  the  year,  as  to  the  said  land  of  the 
defendant  appertaining,  and  tnat  the  alleged  trespass  was  a 
nae  by  the  defendant  of  the  said  right  of  common. 


Replications. 

48b  The  plaintiff  takes  issue  upon  the  defendants  1st,  2nd,  joinder  of 
fcc^  pleas.  ^»««- 

49.  The  plaintiff  as  to  the  second  plea  says  [here  state  the  Replication 
answer  to  the  pka  as  in  the  foUovnng  farms:]  SiStoS*new 

50.  That  the  alleged  release  is  not  the  plaintiff's  deed. 

51.  That  the  alleged  release  was  procured  by  the  fraud  of  To  plea  of 
tbe  ddenOant.  "»«-•• 

52.  That  the  alleged  set  •  off  did  not  accrue  within  six  years  To  plea  of 
befioiTe  this  suit  •«*-<*^* 

53.  That  the  plaintiff  was  possessed  of  land  whereon  the  To  seif-de- 
defendant  was  trespassing  and  doing  damage,  whereupon  '^°^^* 
the  {daintiff  requested  the  defendant  to  leave  the  said  land, 

wlneh  the  defendant  refused  to  do;  and  thereupon  the 
plaintiff  gently  laid  his  hands  on  the  defendant  in  order  to 
remove  him,  doine  no  more  than  was  necessary  for  that 
parpose,  which  is  £e  alleged  first  assault  by  the  plaintiff. 

54.  That  the  occupiers  of  the  said  land  did  not  for  twenty  To  right  of 
years  before  this  suit  enjoy  as  of  right  and  without  interrup-  ^^y* 
tion  the  alleged  way. 


New  Assignment. 

65.  The  plaintiff  as  to  the        and        pleas,  says,  that  Totbepieas 
be  sues  not  for  the  trespasses  therein  admitted,  but  for  tres-  ^^^^^^^ 
pasMS  committed  by  the  defendant  in  excess  of  the  alleged  riglit'of 
i^ts,  and  also  in  other  parts  of  the  said  land  and  on  other  common. 
oeeasions,  and  for  other  purposes  than  those  referred  to  in  the 
Mjdpletts. 

[If  the  pbmtiff  replies  and  new  assigns,  the  new  assign- 
]  may  he  asfoUaws :] 
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66.  And  the  plaintiff,  as  to  the  and  pleas,  fartfao' 
says  that  he  sues  not  only  for  the  trespasses  in  those  pleas 
admitted,  but  also  for,  &c. 

[If  the  plaintiff  replies  and  new  assigns  to  some  of  the 
pleas,  and  new  assigns  only  to  the  other,  the  form  may  he  as 
joGows:] 

67.  And  die  plaintiff,  as  to  the  and  pkas,  further 
says,  that  he  sues  not  for  the  trespasses  in  the  pleas  [the 
pleas  not  replied  to\  adn^itted,  but  for  the  trespasses  in  the 
pleas  [the pleas  repUed  to"]  admitted,  and  also  for,  &c. 
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COMMON  LAW  PROCEDURE  ACT, 
1854.    . 

(17  k  18  Vict.  c.  125). 


An  Act  for  the  further  Amendment  of  the  ProcesB, 
Practice  and  Mode  of  Pleading  in  and  enlarging 
the  Jurisdiction  of  the  Superior  Courts  of  Com- 
mon Law  at  fVestminster,  and  of  the  Superior 
Courts  of  Common  Law  of  the  Counties  Palatine 
of  Lancaster  and  Durham, 

[12th  August,  1854.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  conmions,  in  this  present 
Pirliament  assembled,  and  by  the  authority  of  the 
same,  as  follows  : — 

Tblax  by  the  Court  or  a  Judge. 

1.  The  parties  tor  any  cause  may,  by  consent  in  Judge  may. 
writing,  signed  by  them  or  their  attomies,  as  the  case  |*i*^^^"iong 
nay  be,  leave  the  decision  of  any  issue  of  fact  to  the  of  ftct. 
coort,  provided  that  the  court,  upon  a  rule  to  show 
cause,  or  a  judge  on  summons,  shall,  in  their  or  his 
discretion,  think  fit  to  allow  such  trial ;  or  provided 
tbe  judges  of  the  superior  courts  of  Law  at  West- 
mioster  shall,  in  pursuance  of  the  power  hereinafter 
giten  to  them,  make  any  general  rule  or  order  dis- 
pensing with  such  allowance,  either  in  all  cases  or  in 
a&7  particular  class  or  classes  of  cases  to  be  defined 
in  such  rule  or  order;  and  such  issue  of  fact  may 
thereupon  be  tried  and  determined,  and  damages  as- 
Kwed  where  necessary,  in  open  court,  either  in  term 
or  vacation,  by  any  judge  who  might  otherwise  have 
presided  at  the  tnal  thereof  by  jury,  either  with  or 
without  the  assistance  of  any  other  judge  or  judges  of 
tbe  same  court,  or  included  in  the  same  commission  at 
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the  assizes ;  and  the  yerdict  of  such  judge  or  judges 
shall  be  of  the  same  effect  as  the  yerdict  of  a  jury, 
save  that  it  shall  not  be  questioned  upon  the  ground  of 
being  against  the  weight  of  evidence ;  and  the  pro- 
ceedings upon  and  after  such  trial,  as  to  the  power  of 
the  court  or  judge,  the  evidence,  and  otherwise,  shall 
be  the  same  as  in  the  case  of  trial  by  jury. 

The  verdict  in  a  cause  tried  by  a  judge  cannot  be  questioned 
on  the  ground  of  its  being  against  the  weight  of  evidence.  Such 
verdict  is,  on  questions  of  fact,  conclusive.  If  questions  of  law 
arise  on  the  trial,  as  they  frequently  do,  some  difficulty  may  be 
found  in  keeping  the  judge's  ruling  on  these  altogether  distiDct 
from  his  verdict  on  matters  of  fact  (see  Melting  v.  Leo/c,  16  C.  B. 
662). 

The  consent  of  the  parties  should  be  in  writing;  but  when 
they  have  taken  part  in  the  trial,  the  absence  of  writing  cannot 
be  relied  upon  to  avoid  the  result  {Andrewt  v.  ElUoU,  5  E.  &  B. 
502 ;  and  in  error,  6  E.  &  B.  838). 

A  commissioner  of  assize  is  a  judge  within  the  meaning  of  this 
section  {Andrews  v.  Elliott,  uhi  supra). 

See  R.  G.,  M.  Y.  1854,  Schedule  1—8,  post. 

Trial  op  Causes  in  Westminster  and  London. 

Twojadgei  2.  It  shall  be  lawful  for  any  one  of  the  judges  of 
•ame'time  ^^7  ^^  *^®  superior  courts  at  YTestminster,  at  the  re- 
fer trua  of  quest  of  the  Lord  Chief  Justice  or  Lord  Chief  Baron, 
Sgln'tSe*^  to  try  the  causes  entered  for  trial  at  Nisi  Prius  in 
tame  court.  Westminster  and  London  in  either  of  the  courts,  on 
the  same  days  on  which  the  said  Lord  Chief  Justice 
or  Lord  Chief  Baron,  or  any  other  judge  of  the  same 
court,  shall  be  sitting  to  try  causes  at  those  places  re- 
spectively, or  at  either  of  them,  so  that  the  trial  of 
two  causes  may  be  proceeded  with  at  the  same  time  ; 
and  all  jurors,  witnesses  and  other  persons  who  may 
have  been  summoned  or  required  to  attend  at  or  for 
the  trial  of  any  cause  before  the  said  Lord  Chief  Jus- 
tice or  Lord  Chief  Baron,  as  the  case  may  be,  shall 
give  their  attendance  at  and  for  the  trial  thereof  be- 
fore such  other  judge  as  may  be  sitting  to  try  the  same 
by  virtue  of  this  act ;  and  it  shall  be  lawfiil  for  the 
associates  and  other  officers  of  the  Lord  Chief  Justice 
or  Lord  Chief  Baron,  as  the  case  may  be,  to  appoint 
from  time  to  time  fit  and  proper  persons,  to  be  ap- 
proved by  the  said  Lord  Chief  Justice  or  Lord  Chief 
Baron,  to  attend  for  them  and  on  their  behalf  respec- 
tively before  such  judge ;  and  the  trial  of  every  cause 
which  shall  be  so  had  by  virtue  of  this  act  shall,  if 
necessary,  be  entered  of  record,  as  having  been  had 
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before  the  judge  by  whom  such  cause  in  fact  was 
tried. 

See  I.  95,  pott,  as  to  the  power  of  the  courts  to  appoint  sit- 
tings ;  and  s.  59,  post,  as  to  tne  powers  of  the  courts  or  a  judge 
to  make  rules  or  <Mrders  for  the  attendaoce  of  a  special  or  common 
jury. 

Compulsory  Reference  to  Arbitration. 

3.  If  it  be  made  appear,  at  any  time  afler  the  issuing  Power  to 
of  the  writ,  to  the  satisfaction  of  the  court  or  a  judge,  jj^dge  to  di- 
upon  the  application  of  either  party,  that  the  matter  in  reci  arbur*. 
dispute  consists  wholly  or  in  part  of  matters  of  mere  {JJ3.*^'°" 
account  which  cannot  conveniently  be  tried  in  the  or- 
dinary way,  it  shall  be  lawful  for  such  court  or  judge, 
apon  such  application,  if  they  or  he  think  fit,  to  decide 
such  matter  in  a  summary  manner,  or  to  order  that 
SQch  matter,  either  wholly  or  in  part»  be  referred  to  an 
arbitrator  appointed  by  the  parties,  or  to  an  officer  of 
the  court,  or^  in  country  causes^  to  the  judge  of  any 
county  courts*  upon  such  terms  as  to  costs  and  other- 
wise as  such  court  or  judge  shall  think  reasonable  ; 
and  the  decision  or  order  of  such  court  or  judge,  or 
the  award  or  certificate  of  such  referee,  shall  be  en- 
forceable  by  the  same  process  as  the  finding  of  a 
jury  upon  the  matter  referred. 

One  or  other  of  the  parties  must,  in  strictness,  apply  for  a  re-  Compulmry 
lerenee  under  this  section ;  but  in  practice  some  judges  dispense  J^'"2S*'" 
with  the  concurrence  of  either  party.     It  might  perhaps  have  •'"'^  *''""• 
been  argued  that  the  power  given  by  this  section  could  only  be 
ezerdsed  h^ore  trial,  and  could  not  strictly  be  exercised  by  a 
judge  at  the  trial.    But  practice  has  determined  otherwise ;  and 
cases  are  constantly  referred  by  judges  at  the  trial  under  this 
section  {Murray  v.  Sunderland  Dock  Company,  1  F.  &  F.  179; 
/(««*  ▼.  Beaumont,  I  F.  &  F.  3S6). 

It  has  been  said  (Robton  ▼.  Lees,  6  H.  &  N.  258  ;  L.J.  30,  Ex. 
2Z5)  that  this  section  does  not  give  power  to  a  judge  at  Nisi 
Prims  to  refer :  but,  however  that  may  be,  a  judge  often  brings  , 
about  references  at  Nisi  Prius,  by  intimating  to  the  unwilling 
p«rty  that,  upon  an  immediate  adjournment  of  the  court  for  the 
purpose,  a  summons  under  this  section  may  be  made  returnable 
forthwith  before  him  quasi  in  camerA, 

The  cause,  and  not  all  matters  in  difference,  can  alone  be  re- 
ferred under  this  section  {Kendil  ▼.  Merrett,  18  C.  B.  173;  L.J. 
25,  C.  P.251).  Where  the  matter  in  dispute  consists  in  part  of 
matters  of  mere  account,  the  whole  may  be  referred  ( Browne  v. 
Emenon,  17  C.  B.  361  ;  Reeee  v.  Chaffers,  11  W.  R.  807 ;  Q.  B., 
H.  T.  1863);  even  although  a  question  of  fraud  is  involved 
{Iwskif  V.  Sutton,  L.  R.  2  C.  P.  406);  and  if  a  question  arises 


*  CooBty  Court  Judges  are  now  relieved  of  thete  reference!  by  21  ft  S2 
▼kt.  e.  74.  t.  5.  As  to  the  el^t  of  such  reference  formerly  see  Edufords  ▼. 
~ '       ${S  C.  B.,  N.  8.  536 ;  L.  J.  28,  C.  B.  35). 
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upon  fhe  inquirj  before  the   referee,  be   must  edU  proceed 
/       ^   J    '  with  it  (/nm//  ▼.  Uocjvii,  8  C.  B.,  N.  S.  859;  L.  J.  27,  C.  P. 

uv  t  u  r.  i  (      .^5). 

An  action  for  not  repairing,  was  referred  under  this  section ; 
some  claim  having  been  admitted  by  payment  of  money  into 
court  {Angell  ▼.  FeUgate,  7  H.  &  N.  896  ;  L.  J.  81,  Ex.  41) ;  and 
such  matters  are  now  referred  as  of  course. 

In  a  reference  of  a  building  contract  to  a  master,  it  was  held 
by  the  Court  of  Common  Pleas  that  he  might,  without  the  con- 
sent  of  the  parties,  send  a  surveyor  to  view  the  work  in  order  to 
inform  his  mind  of  the  work  done,  ftc. ;  but  not  to  the  exclusion 
of  the  witnesses  of  the  parties  {Gray  v.  WiUmt  L.  R.  1  C.  P. 
61). 

A  compulsory  reference  was  refused  iu  an  action  on  bills  of 
exchange  {PeUatt  v.  Markwick,  3  C.  B.,  N.  S.  760) .  See  fur  in- 
stances  of  references  ordered,  Cummings  v.  Birkett  (8  H.  &  N. 
156);  Murrajf  v.  Sunderland  Dock  Company  (1  F.  &  F.  179); 
Jtnei  V.  Beaumont  (1  F.  &  F.  886)  ;  Goodred  v.  Seaie  <2  F.  8c  F. 
882);  where  an  action  on  an  attorney's  bill,  to  which  a  set-off 
was  inter  alia  pleaded,  was  referred  by  Blackburn,  J. ;  and  Bag- 
galay  v.  Borthwick  (10  C.  B.,  N.  S.  61 ;  S.  C  tub  nom.  Baguiey 
v.  Markwick,  L.  J.  80,  C.  P.  842). 

A  cause  though  referred  remains  under  the  control  of  the  court 
(Bdwardi  v.  Edwardt,  5  C.  B.,  N.  S.  586) ;  and  therefore  amend- 
ments may  be  made  {Oibbt  v.  Knigktley,  2  H.  &  N.  84;  Thomp^ 
sett  V.  Bowyer,  9  C.  B.,  N.  S.  284 ;  L.  J.  80,  C.  P.  1)  ;  but  the 
court  cannot  {qu.  will  not)  set  aside  an  award,  or  remit  a  case  back 
to  the  arbitrator  (under  sect.  8,  poit^  p.  209),  in  any  case  where  it 
eould  not,  or  would  not.  do  so  upon  a  refn^nce  by  consent  ( //«|^^c 
V.  Burgeu,  3  H.  &  N.  298 ;  Hodgkinton  v.  Femie,  8  C.  B.,  N.  S. 
189 ;  Baggalay  v.  Borthwick,  ubi  supra);  but  see  on  this  subject, 
British  Empire  Company  v.  Somes  (8  K.  &  J.  488  ;  L.  J.  26,  Oh. 
759). 
Cotu,  As  to  costs,  see  Leggo  v.  Young  (16  C.  B.  626)  ;  Bell  v.  PosOe- 

thwaite  (5  E.  &  B.  695);  and  Edwards  v.  Edwards  (v5t  tHpra\ 
County  Courts      With  regard  to  the  effect  of  the  County  Courts  Acts  as  respects 
^^**'  costs,  where  by  the  order  of  reference  they  are  to  abide  the  event, 

the  rule  now  established  after  some  conflicting  decisions  is,  that 
"  whenever  tlie  plaintiff  is  entitled  to  judgment  in  the  action  and 
gets  his  damages  in  the  action,  and  the  case  is  such  that  if  there 
had  been  no  reference  the  plaintiff  would  by  virtue  of  the  County 
Courts  Acts  have  lost  his  costs  in  the  cause,  so  he  does  equally 
•  lose  them  when  tliere  is  a  reference  which  fixes  the  amount, 
unless  he  has  succeeded  in  getting  the  necessary  certificate" 
{Smith  V.  Edge,  2  H.  &  C.  659 ;  L.  J.  ZZ,  Ex.  9,  per  Bramwell, 
B. ;  approved  and  adopted  by  Court  of  Queen's  Bench  in  Cosoell 
V.  Amman  (Jberdare)  Colliery  Company,  6  B.  &  S.  838 ;  L.J.  34, 
Q.  B.  161,  after  conference  with  the  other  courts).  This  rule 
applies  equally  where  a  verdict  is  entered  at  the  trial  by  consent 
subject  to  a  reference  {Smith  v.  Edge,  ubi  supra);  where  the 
cause  is  referred  by  consent  before  tri^  {Cowell  v.  Amman  Colliery 
Company,  ubi  supra) ;  and  where  the  ovder  is  a  compulsory  order 
of  reference  under  this  section  {Robertson  v.  Sterne,  13  C.  B.,  N.  S. 
248  ;  L.  J.  81,  C.  P.  862).  It  applies  also  to  the  costs  of  a  com- 
pulsory  reference  where  by  the  terms  of  the  order  they  are  left  to 
the  discretion  of  the  master  and  he  awards  them  to  the  plaintiff 
{Moore  v.  Watson,  L.  R.  2  C.  P.  814).  The  effect  of  the  County 
Courts  Acts  on  costs  is  very  much  simplified  by  the  County  Courts 
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let,  }S07  (96  &  Zl  Vice  c  142),  whieh  ttme  iato  opcsatioo  on 
ib«  Itt  of  JtDoary,  1868  ;  tnde  C.  L.  P.  Act,  1860,  ••  34,  n.  ptt. 

Am  to  enforcing  award,  fee  as.  7,  10,  16  (post,  pp.  208-9,  214) ;  OtforeinQ 
and  R.  G.,  M.  V.  18M,  scfaed.  ^,  10,  poit;  KendU  ▼.  Mgrrttt{,\%  o^oard*. 
C.  B.  173) ;  and  Talbot  t.  Fisker  (2  C.  B.,  N.  S.  471 ). 

The  Court  of  Chancery  will  still  restrain  actions  at  kw,  when 
the  socounts  are  complicated,  and  can  be  more  readily  taken  in 
CbiDcery  (Crotkey  ▼.  The  European  and  Jmeriean  Steam  Shipping 
Cmpmy,  1  Johns.  &  H.  108). 

As  to  the  specific  performance  of  an  award,  see  Blackett  ▼. 
^atee  (L.  J.  34«  Ch.  bib,  reversed  by  Chelmsford,  C,  L.  R.,  1 
Ch.  117> 

4.  If  it  flhall  appear  to  the  court  or  a  judge  that  the  Special  caMt 
illowance  or  disallowance  of  aaj  particul^  item  or  ^^edTand 
items  in  such  aceonnt  depends  upon  a  question  of  law  J!^*!!?"."' 
fit  to  be  decided  by  the  court,  or  upon  a  question  of 

&ct  fit  to  be  decided  by  a  jury,  or  by  a  judge  upon 
the  consent  of  both  parties  as  hereinbefore  provided, 
it  ihall  be  lawful  for  such  court  or  judge  to  direct  a 
case  to  be  stated,  or  an  issue  or  issues  to  be  tried;  and 
the  decision  of  the  court  upon  such  case,  and  the  find- 
ing of  the  jury  or  judge  upon  such  issue  or  issues, 
fibail  be  taken  and  acted  upon  by  the  arbitrator  as 
fionclasiTe. 

See  1. 5,  and  note,  h^a;  and  for  forms  see  R.  G.,  M.  Y.  1854, 
Sched.  11-.13,  poet. 

5.  It  shall  be  lawful  for  the  arbitrator  upon  any  Aitttrator 
ftwnpalsory  reference  under  this  act,  or  upon  any  re-  Ii2i2*,^«e. 
ference  by  consent  of  parties  where  the  submission  is 

or  may  be  made  a  rule  or  order  of  any  of  the  superior 
eoorts  of  law  or  equity  at  Wegtminster^  if  he  shall 
thiak  fit,*  and  if  it  is  not  provided  to  the  contrary,  to 
state  his  award,  as  to  the  whole  or  any  part  thereof, 
in  the  form  of  a  special  case,  for  the  opinion  of  the 
court,  and  when  an  action  is  referred,  judgment,  if  so 
ordered,  may  be  entered  according  to  the  opinion  of 
the  court. 

This  section  applies  practically  to  all  references,  see  s.  17 
Own,  p.  215). 

As  to  bringing  up  prisoners  under  a  habeae  to  give  evidence 
before  the  arbitrator  see  Graham  v.  Glover  (5  E.  &  B.  591 ;  L.  J. 
^,  Q.  B.  lO;-,  and  Manden  v.  Overbury  (18  C.  B.  84;  L.  J.  25, 
C  P.  200). 

Tho  provisions  of  s.  32,  poet,  as  to  bringing  error  upon  a  special 


See obwnratkms  in  Baggaktify.Borthwick{\OC.'B.,'S,  8.61);  audi 
T.  Frandi  (9  G.  B.,  K^.  S99). 
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Power  to 
Judge  to  di- 
rect arbitra- 
tion at  time 
of  trial, 


when  iatties 
of  fact  left  to 
his  Ueciiion. 


Proceeding* 
before  and 
power  of 
such  arbi- 
trator. 


Power  to 
send  back  to 
arbitrator. 


case,  do  not  apply  to  a  special  case  stated  by  an  arbitrator  under 
this  section  {Gumm  ▼.  Fowler,  2  E.  &  E.  890;  L.  J.  29,  Q.  B. 
189). 

See  forms,  R.  O.,  M.  V.  1854,  Sched.  14,  15,  pott. 

6.  If  upon  the  trial  of  any  issue  of  fact  by  a  judge 
under  this  act  it  shall  appear  to  the  judge  that  the 
questions  arising  thereon  involve  matter  of  account 
which  cannot  conveniently  be  tried  before  him,  it  shall 
be  lawful  for  him,  at  his  discretion,  to  order  that  such 
matter  of  account  be  referred  to  an  arbitrator  appointed 
by  the  parties,  or  to  an  officer  of  the  court,  or^  in 
country  causes,  to  a  judge  of  any  county  court,*  upon 
such  terms  as  to  costs  and  otherwise  as  such  judge 
shall  think  reasonable;  and  the  award  or  certificate  of 
such  referee  shall  have  the  same  effect  as  hereinbefore 
provided  as  to  the  award  or  certificate  of  a  referee 
before  trial;  and  it  shall  be  competent  for  the  judge  to 
proceed  to  try  and  dispose  of  any  other  matters  in 
question  not  referred  in  like  manner  as  if  no  reference 
has  been  made. 

This  section  is  confined  to  the  trial  of  issues  of  fact  by  a  judge 
under  s.  1  (ante,  p.  203) ;  and  no  application  by  either  party  is 
necessary  to  give  this  further  jurisdiction  to  refer.  See  s.  3  and 
note  (ante,  pp.  205-7). 

See  form,  R.  G.,  M.  V.  1854,  Sched.  16,  post. 

7.  The  proceedings  upon  any  such  arbitration  as 
aforesaid  shall,  except  otherwise  directed  hereby,  or 
by  the  submission  or  document  authorizing  the  re- 
ference, be  conducted  in  like  manner,  and  subject  to 
the  same  rules  and  enactments,  as  to  the  power  of  the 
arbitrator  and  of  the  court,  the  attendance  of  wit- 
nesses, the  production  of  documents,  enforcing  or 
setting  aside  the  award  and  otherwise,  as  upon  a  re- 
ference made  by  consent  under  a  rule  of  court  or 
judge's  order. 

As  to  enforcing  the  award,  see  s.  3(  and  note  (ante,  pp.  20^, 
207);  and  O* Toole  v.  Pott  (7  E.  &  B.  102;  cited  ante,  p.  107). 
See  also  generally  Chit  Arch.,  12th  edit.,  vol.  ii.,  part  viL 

8.  In  any  case  where  reference  shall  be  made  to 
arbitration  as  aforesaid,  the  court  or  a  judge  shall  have 
power  at  any  time  and  from  time  to  time  to  remit  the 
matters  referred,  or  any  or  either  of  them,  to  the  re- 
consideration and  re-determination  of  the  said  arbi- 


•  See  p.  SOS,  nott,  OMtt, 
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trator,  upon  sach  terms  as  to  costs  and  otherwise  as  to 
the  said  court  or  judge  may  seem  proper. 

This  section  is  co- extensive  with  s.  5  (ante,  p.  207,  Re  Morris, 
6E.&B.383). 

The  court  will  only  remit  under  this  section,  where  it  would 
have  done  so  formerly  upon  a  voluntary  reference  ( Hodgkiruon  v. 
Anne,  3  C.  B.,  N.  S.  189,  and  other  cases  cited  in  note  to  sect  3, 
M^p.206). 

See  generally  j^o^^mJ  v.  Judd  (3  C.  B.,  N.  S.  826),  and  Russell 
00  Arbitration,  3rd  edit.  p.  444,  «t  seq. 

Formerly,  an  application  to  refer  back  to  the  arbitrator  must 
have  been  made  within  the  same  time  as  an  application  to  set 
aside  the  award  {Doe  d.  Banki  v.  Holmee^  12  Q.  B.  951).  Though 
it  is  said,  that  it  may  now  be  made  at  any  time  ;  yet  if  this  section 
be  read  with  s.  9,  imfra,  an  application  to  remit  should  be  made 
within  the  first  seven  days  of  the  term  next  following  the  publi- 
cation of  the  award. 

The  remitting  of  the  matters  referred  is  to  be  on  such  terms  as 
Id  costs  and  otherwise,  as  may  seem  proper.  Where  an  award  is 
referred  back  to  the  arbitrator  for  amendment,  and  the  costs  of 
the  reference  are  in  his  discretion,  the  two  awards  constitute  one 
award,  and  the  arbitrator  has  the  same  power  as  to  the  costs  of 
the  amended  award,  as  he  had  in  the  disposal  of  the  costs  gene- 
tally  (Ifacraf  V.  Maclean,  2  E.  &  B.  946). 

A  Court  of  Equity  will  act  under  this  section  {Re  Warner  and 
frnffs  JrbUratum,  L.  R.  3  £q.  261). 

9.  All  applications  to  set  aside  anj  award  made  on  AppUcation 
ft  compulsory  reference  under  this  act  shall  and  maj  themid.^ 
be  made  within  the  first  seven  days  of  the  term  next 
following  the  publication  of  the  award  to  the  parties, 
whether  made  in  vacation  or  term ;  and  if  no  such 
^plication  is  made,  or  if  no  rule  is  granted  thereon, 
or  if  an  J  rule  granted  thereon  is  afterwards  discharged, 
such  award  shall  be  final  between  the  parties. 

This  and  the  following  sections  are  confined  to  awards  made  on 
a  refirrence  under  ss.  3, 6  {ante,  pp.  205,  208).  As  to  the  grounds 
00  which  an  award  will  be  set  aside,  and  the  time  and  mode  of 
doing  so,  see  Kussel^  .on  Arbitration,  3rd  edit,  pp.  642,  et  seq. 
Where  a  rule  to  show  cause  is  obtained  to  set  aside  an  award, 
the  leveral  objections  thereto,  which  are  intended  to  be  insisted 
vpooat  the  time  of  moving  to  make  such  rule  absolute,  must  be 
Mated  in  the  mle  to  show  cause  (R.  G.,  U.  T.  1853,  r.  169 ;  and 
R.G.,  M.  V.  1854,  r.  1,  post). 

It  is  not  necessary  that  the  judge's  order  referring  a  cause 
onder  sect.  3  (on/e,  p.  205),  should  be  made  a  rule  of  court 
More  applying  under  this  section  to  set  aside  the  award  (  Ben- 
sen  V.  Watson,  5  H.  &  N.  831 ;  L.  J.  29,  Ex.  857).  If  the  ap- 
plication be  made  on  the  seventh  day  it  is  in  time  although  the 
nk  be  not  drawn  up  till  some  days  later.    {Id,) 

An  application  to  the  court,  even  though  made  by  consent,  to 
*et  Slide  any  award  must  be  made  in  the  term  foUowmg  the  pub- 
fication  of  tiie  award  {Re  N.  British  Rmlway  Company  v.  Trows- 
^  L.  R.  1  C.  P.  401) ;  and  in  cases  falling  within  Stat.  9  &  10 
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Will  S,  c.  16,  the  appIicatioQ  must,  under  sect.  2,  be  made  before 
the  last  day  of  that  term ;  as  to  the  construction  of  this  section 
see  Chit.  Stat  Srd  edit.  vol.!.  p.  69,  n.  (c) ;  and  Russell  on  Arbi- 
tration, ^d  edit  pp.  64d,  et  ieq. 

Enforcing  of       10.  Any  award  made  on  a  compulsory  reference 

STJeTiod  for"  Under  this  act  may,  by  authority  of  a  judge,  on  such 

•ettiiig  them   terms  as  to  him  may  seem  reasonable,  be  enforced  at 

any  time  after  seven  days  from  the  time  of  publication, 

notwithstanding  that  the  time  for  moving  to  set  it  aside 

has  not  elapsed. 

This  section  is  only  applicable  where  the  reference  was  com- 
pulsory. 

The  costs  may  be  taxed,  notwithstandiagr  the  time  for  aetting 
aside  the  award  has  not  elapsed  (R.  G.,  U«  T.  1858,  r.  170; 
and  R.  G.,  M.  V.  1854.  r.  1,  poit). 


Amendments  in  the  Law  of  Arbitration. 

If  action  n.  Whenever  the  parties  to  any  deed  or  instrument 

by*one  party  in  writing  to  be  hereafter  made  or  executed,  or  any  of 
agreed t*^-*  ^^^™»  ®^*^  agree  that  any  then  existing  or  future 
bftmioQ^  differences  between  them  or  any  of  them  shaU  be 
JJdge  may  referred  to  arbitration,  and  any  one  or  more  of  the 
stay  proceed-  parties  SO  agreeing,  or  any  person  or  persons  claiming 
*°**'  through  or  under   him   or   them,   shall  nevertheless 

commence  any  action  at  law  or  suit  in  equity  against 
the  other  party  or  parties,  or  any  of  them,  or  against 
any  person  or  persons  claiming  through  or  under  him 
or  iiiem  in  respect  of  the  matters  so  agreed  to  be 
referred,  or  any  of  them,  it  shall  be  lawful  for  the 
court  in  which  action  or  suit  is  brought,  or  a  judge 
thereof,  on  application  by  the  defendant  or  defendants, 
or  any  of  them,  after  appearance  and  before  plea  or 
answer,  upon  being  satisfied  diat  no  sufficient  reason 
exists  why  such  mattei*s  cannot  be  or  ought  not  to  be 
referred  to  arbitration  according  to  such  agreement  as 
aforesaid,  and  that  the  defendant  was  at  &e  time  of 
the  bringing  of  such  action  or  suit,  and  still  is,  ready 
and  willing  to  join  and  concur  in  all  acts  necessary  and 
proper  for  causing  such  matters  so  to  be  decided  by 
arbitration,  to  make  a  rule  or  order  staying  all  pro- 
ceedings in  such  action  or  suit,  on  such  terms  as  to 
costs  and  otherwise,  as  to  such  court  or  judge  may 
seem  fit :  Provided  always,  that  any  such  rule  or  order 
may  at  any  time  afterwards  be  discharged  or  varied  as 
justice  may  require. 

Formerly  an  agreement  to  refer  matters  in  dispute  to  arbitrm* 
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tioa,  did  not  oust  the  courts  of  their  jurisdiction;  and  a  plea  to 
an  action,  that  such  an  agreement  bad  been  entered  into,  and 
that  the  arbitrator  had  entered  on,  and  was  proceeding  with  the 
reference,  was  bad  ;  it  constituted  no  defence  { Harris. v,  Reynolds, 
7Q.B.  71;  see  also  Scott  Y.Avery,  5  H.  L.  C.  811 ;  L.  J. 25,  Ex. 
808;  Horton  t.  Sayer,  4  H.  &  N.  643 ;  L.  J.  29,  Ex.  28;  and 
ElUott  V.  Royal  Exchange  Assurance  Company,  L.  R.  2  Ex.  237). 
The  addition  of  a  covenant  not  to  sue,  would  seem  to  vitiate  an 
agreement  to  refer  future  disputes  to  arbitration  (Lee  v.  Page, 
L.  J.  30,  Ch.  857).  If  a  reference  under  a  rule  of  court  were 
pending,  and  it  had  been  agreed  that  it.  should  operate  as  a  stay 
of  proceedings,  it  might  have  been  made  the  subject  of  an  ap- 
plication to  the  court  to  stay  proceedings  (Dicas  v.  Jay,  6  Bing. 
il9;  Louis  V.  Kermode,  8  Taunt.  146). 

This  section  does  not  alter  the  law  as  to  the  effect  of  such 
a  plea  as  that  in  Harris  v.  Reynolds,  ubi  supra  {Cooke  v.  Cooke, 
L.  R.  4  £q.  77),  but  it  enables  the  defendant  to  apply  to  the 
toort  to  stay  the  proceedings  in  the  action. 

An  application  may  be  made  under  this  section  to  stay  the 
proceedings  in  an  action,  before  the  agreement  to  refer  has  been 
made  a  rule  of  court,  which  every  agreement  in  writing  to  refer 
Bay  now  be,  unless  express  provision  be  made  to  the  contrary 
(a.  17,  poet,  p.  215).  The  rule  or  oirder  should,  in  the  first  in- 
atance,  be  applied  for  at  chambers. 

It  seems  that  the  agreement  to  refer,  if  made  between  parties 
to  a  written  instrument  relating  to  the  matters  to  be  referred, 
Med  not  itself  be  in  writing  <  Mason  v.  Haddan,  6  C.  B.,  N.  8. 
n6;  better  than  Blyth  v.  I^one,  1  E.  &  E.435;  L.J.  28,  aB. 
164).  ^ 

The  terms  ''any  then  existing  9^ future  differences"  include 
all  differences  arising  out  of  the  contract,  and  within  its  scope 
{Bassell  v.  Pellegnni,  6  £.  fr  B.  1020  ;  L.  J.  26,  Q.  B.  75  ;  Wick- 
^am  V.  Harding,  L.  J.  28,  Ex.  215 ;  Seligmann  v.  Le  BoutilUr, 
fc.  R.  1  C.  P. 681);  but  see  Daunt  v.  La»ard{lj.  J.  27,  Ex.  399). 
Differences  of  law  as  well  as  of  fact  fall  within  this  section 
(Randegger  Y.Holmes,  L.  R.  1  C.  P.  679). 

Semile,  the  words  *'  persons  claiming  through  or  under  him  or 
dtem"  do  not  include  assignees  in  bankruptcy  (PenneU  v.  Walker, 
18C.B.651). 

The  grounds  on  which  leave  to  revoke  an  agreement  to  refer 
i^  hi^erto  been  granted,  are  stated  in  Russell  on  Arbitration, 
3rd  ed.  p.  147,  et  seq.;  see  also  WallU  v.  Hirsch  (1  C.  B.,  N.  S. 
316;  and  Hirsch  v.  Im  Thum  (4  C.  B.,  N.  S.  569),  decided  upon 
this  section. 

No  order  will  be  made  under  this  section,  where  the  object  of 
the  defendant  is  merely  to  delay  the  plaintiff  (Lkcv  v.  Pearson,  1 

c.AN.s.r- 


12.  If  in  any  case  of  arbitration  the  document  au-  on  luiure  of 
dunizing  the  reference  provide  that  the  reference  shall  SlnSltoii^  **'  * 
be  to  a  single  arbitrat<H',  and  all  the  parties  do  not,  Judge  may 
ther  differences  have  arisen,  concur  in  the  appointment  ^ing%  ^rbi. 
of  an  arbitratcM* ;  or  if  any  ^pointed  arbitrator  refuse  ^^^ 
to  aet,  or  becom^uy^pable  of  acting,  or  die,  and  the  ^^^ 
tenns  of  such-  document  do  not  show  that  it  wa« 
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inteDded  that  such  yacancj  shoald  not  be  supplied, 
and  the  parties  do  not  concur  in  appointing  a  new 
one  ;  or  if,  where  the  parties  or  two  arbitrators  are 
at  liberty  to  appoint  an  umpire  or  third  arbitrator, 
such  parties  or  arbitrators  do  not  appoint  an  umpire 
or  third  arbitrator ;  or  if  any  appointed  umpire  or 
third  arbitrator  refuse  to  act,  or  become  incapable  of 
acting  or  die,  and  the  terms  of  the  document  autho- 
rizing the  reference  do  not  show  that  it  was  intended 
that  such  a  vacancy  should  not  be  supplied,  and  the 
parties  or  arbitrators  respectively  do  not  appoint  a 
new  one ;  then  in  every  such  instance  any  party  may 
serve  the  remaining  parties  or  the  arbitrators,  as  the 
case  may  be,  with  a  written  notice  to  appoint  an  arbi- 
trator, umpire  or  third  arbitrator  respectively ;  and  if 
within  seven  clear  days  after  such  notice  shall  have 
been  served  no  arbitrator,  umpire  or  third  arbitrator 
be  appointed,  it  shall  be  lawful  for  any  judge  of  any 
of  the  superior  courts  of  law  or  equity  at  Weatminster^ 
upon  summons  to  be  taken  out  by  the  party  having 
served  such  notice  as  aforesaid,  to  appoint  an  arbi- 
trator, umpire  or  third  arbitrator,  as  tiie  case  may  be, 
and  such  arbitrator,  umpire  and  third  arbitrator  re- 
spectively shall  have  the  like  power  to  act  in  the 
reference,  and  make  an  award,  as  if  he  had  been  ap- 
pointed by  consent  of  all  parties. 

Qtutrt  whether  there  must  be  some  suit  or  arbitration  actually 
pending  {Re  Cox  v.  Hopwood,  6  W.  R.  664,  Ex.  T.  T.  1858). 
Komilly,  M.  R.,  has  held  that  a  contract  of  sale,  leaving  the  price 
to  be  determined  by  valuers,  and  matters  in  difference  between 
them  to  be  determined  by  umpire,  is  not  within  this  section  (CoU 
Ufu  V.  CoUiru,  26  Beav.  306  ;  L.  J.  28,  Ch.  184  ;  Bos  v.  HeUham, 
L.  R.  2  Ex.  72).  As  to  the  distinction  between  a  mere  valua- 
tion  and  an  arbitration,  see  Re  Hopper  (L.  R.  2  Q.  B.  367)  and 
cases  there  cited. 

This  section  applies  to  references  under  the  arbitration  clauses 
of  the  Companies  Clauses  Act,  1845,  8  Vict  c.  16,  ss.  128—134 
(LortTi  cote,  1  K.  &  J.  90;  L.  J.  24,  Ch.  145) ;  of  the  Companies 
Act,  1862,  25  &  26  Vict.  c.  89,  s.  162  (Re  Jnglo-ItaUan  Bank  and 
De  Rotaz,  L.  R.  2  Q.  B.  452). 


When  refer- 
ence is  to 
two  arbitra' 
tofi  and  one 
party  fails  to 
appo^t, 
other  party 
may  appoint 
arbitrator  to 
act  alone. 


13.  When  the  reference  is  or  is  intended  to  be  to 
two  arbitrators,  one  appointed  by  each  party,  it  shall 
be  lawful  for  either  party,  in  the  case  of  the  death, 
refusal  to  act,  or  incapacity  of  any  arbitrator  appointed 
by  him,  to  substitute  a  new  arbitrator,  unless  the 
document  authorizing  the  reference  show  that  it  was 
intended  that  the  vacancy  should  not  be  supplied;  and 
if  on  such  a  reference  one  party  fail  to  appoint  an 
arbitrator,  either  originally  or  by  way  of  substitution 
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as  aforesaid,  for  seven  clear  days  after  the  other  party 
shall  have  appointed  an  arbitrator,  and  shall  have 
served  the  party  so  failing  to  appoint  with  notice  in 
writing  to  make  the  appointment,  the  party  who  has 
appointed  an  arbitrator  may  appoint  such  arbitrator 
to  act  as  sole  arbitrator  in  the  reference,  and  an  award 
made  by  him  shall  be  binding  on  both  parties  as  if 
the  appointment  had  been  by  consent;  provided,  how- 
ever, that  the  court  or  judge  may  revoke  such  appoint- 
ment on  such  terms  as  shall  seem  just. 

14.  When  the  reference  is  to  two  arbitrators,  and  Twotrbi- 
the  terms  of  the  document  authorizing  it  do  not  show  ij^p'SSi^m- 
Uiat  it  was  intended  that  there  should  not  be  an  um-  p»^«- 
pire,  or  provide  otherwise  for  the  appointment  of  an 
umpire,  the  two  arbitrators  may  appoint  an  umpire 

at  any  time  within  the  period  during  which  they 
have  power  to  make  an  award,  unless  they  be  called 
upon  by  notice  as  aforesaid  to  make  the  appointment 
sooner. 

The  arbitrators  must  meet  and  a^rree  on  an  umpire,  but  they 
Deed  not  be  to^^eth^  when  they  afterwards  siji^  his  formal  ap- 
pointment {Re  Hopper,  L.  R.  2  Q.  B.  367).  If  the  two  arbitrators 
each  nominate  a  candidate  for  the  umpirate,  and  they  agree  that 
either  of  the  two  candidates  is  a  proper  person  for  the  office,  it  is 
no  objection  that  the  arbitrators  afterwards  select  tlie  umpire  by 
lot  from  the  two  persons  so  nominated  {Neale  ▼.  Ledger,  \6  East, 
51 ;  Re  Hopper,  uli  supra).  If,  however,  the  arbitrators  do  not  use 
their  judgment  at  all,  but  merely  appoint  the  umpire  by  lR>t,  the 
appointment  is  bad  {Re  Caesell,  9  B.  &  C.  624;  European  and 
American  Steam  Shipping  Company  ▼.  Crotkey,  8  C.  B.,  N.  S.  397  ; 
L.J.29,C.  P.  155). 

15.  The  arbitrator  acting  under  any  such  document  Award  to 
or  compulsony  order  of  reference  as  aforesaid,  or  under  three* 
any  order  referring  the  award  back,  shall  make  his  jnonthB,  nn- 
award  under  his  hand,  and  (unless  such  document  or  oTcourt  ^' 
order  respectively  shall  contain  a  different   limit  of  ^^^8^  ***»«• 
time)  within  three  months  after  he  shall  have  been  ap- 
pointed, and  shall  have  entered  on  the  reference,  or 

shall  have  been  called  upon  to  act  by  a  notice  in  writ- 
ing from  any  party,  but  the  parties  may,  by  consent 
in  writing,  enlarge  the  term  for  making  the  award  ; 
and  it  shall  be  lawful  for  the  superior  court  of  which 
SQch  submission,  document,  or  order  is  or  may  be 
made  a  rule  or  order,  or  for  any  judge  thereof,  for 
good  cause  to  be  stated  in  the  rule  or  order  for  en- 
hffgement,  from  time  to  time  to  enlarge  the  term  for 
xnakine  the  awards ;  and  if  no  period  be  stated  for 
the  enkrgement  in  such  consent  or  order  for  enlarge- 
loeot,  it  shall  be  deemed  to  be  an  enlargement  for  one 
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moDth ;  and  in  any  ease  where  an  umpire  shall  hsve 
been  appointed,  it  shall  be  lawful  for  him  to  enter  on 
the  reference  in  lieu  of  the  arbitrators,  if  the  latter 
shall  hare  allowed  their  time  or  their  extended  time 
to  expire  without  making  an  award,  or  shall  have 
delivered  to  any  party  or  to  the  umpire  a  notice  in 
writing  stating  that  they  cannot  agree* 

This  section  means  that  the  award  must  be  made  within  three 
months  from  the  time  the  arbitrator  holds  his  first  sitting,  either 
with  both  parties  before  him  or  under  a  peremptory  appointment 
enabling  him  to  proceed  «x  parte^  so  as  to  be  in  a  position  to 
enter  into  the  matter,  and  not  from  the  time  that  the  arbitrator 
accepted  the  office,  or  took  upon  himself  the  functions  of  an  ar- 
bitrator by  merely  giving  notice  of  his  intention  to  proceed 
{Baker  v.  Stephens,  L.  R.  2  Q.  B.  523).  The  same  construction 
applies  where  the  matter  is  referred  back  by  the  court  and  the 
arbitrator  has  to  enter  into  the  reference  dt  novo,    (Id,) 

Before  the  passing  of  this  section  the  only  power  the  court  or 
a  judge  had  to  enlarge  the  time  for  making  the  award  beyond  the 
time  provided  by  the  order  of  reference,  was  that  given  by  Stat. 
3^4  m//.4,  3  &  4  Will  4,  c  42,  s.  39,  which  provided  *'  that  the  power  and 
c.  42,  *.  89.  authority  of  any  arbitrator  or  umpire  appointed  by  or  in  pursu- 
ance of  any  rule  of  court,  or  judge's  order,  or  order  of  Nisi  Prius, 
in  any  action  now  brought  or  which  shall  be  hereafter  brought, 
or  by  or  in  pursuance  of  any  submission  to  reference  containiog 
an  agreement,  that  such  submission  shall  be  made  a  rule  of 
any,  of  his  Majesty's  Courts  of  Record,  shall  not  be  revocable 
by  any  party  to  such  reference  without  the  leave  of  the  court  by 
which  such  rule  or  order  shall  be  made,  or  which  shall  be  men- 
tioned in  such  submission  or  by  leave  of  a  judge,  and  the  arbi- 
trator or  umpire  shall  and  may  and  is  hereby  required  to  proceed 
with  the  reference,  notwithstanding  any  such  revocation,  and  to 
make  such  award,  although  the  person  making  such  revocation 
shall  not  afterwards  attend  the  reference,  and  that  the  court  or 
any  judge  thereof  may,  from  time  to  time,  enlarge  the  term  for  any 
such  arbitrator  making  his  award.*'  This  power  was  thus  only 
griven  in  arbitrations  falling  within  the  terms  of  the  section ;  for 
cases  thereon,  see  Chit  Stat  3rd  ed.,  vol.  iii.,  p.  90.  The  present 
section  applies  to  all  cases  of  arbitration  where  the  submiaaioD  is 
in  writing. 

The  fact  of  the  consent  not  being  in  "  writing,"  is  merelv  an 

irregularity,  and  as  such  may  be  waived ;  it  is  sufficient  if  the 

parties  continue  without  objection  to  attend  before  the  arbitrator 

^  i  /       ^  */  (Tyerman  ▼.  Smiih,  6  £.  &  B.  719;  L.J.  25,  Ex.  359;  and  see 

i  ^  ■  Bennett  v.  fVatton,  6  H.  &  N.  831 ;  L.  J.  27.  Ex.  357). 

As  to  the  waiver  of  a  condition  that  an  award  shall  be  made 
within  a  specified  time,  by  one  of  the  parties  taking  up  the 
award  although  he  knew  it  was  made  after  the  expiration  of  the 
time,  see  Earl  of  Damtey  v.  L.  C  and  Dover  Railway  Company 
(L.  R,  2  H.  L.  43). 

The  omission  in  the  rule  or  order  of  a  statement  of  ''good 
cause"  is  also  a  mere  irregularity  {Re  Burdom,  L.  J.  27*  C.  P. 
250). 

The  power  of  enlargement  may  be  exercised  af^er  the  expira- 
tion of  the  three  months  ( ffa/«ofi  v.  Beavan,  8  W.  R.  612,  Ex. 
T.  T.  1860);  as,  semble,  from  above  cases,  that  8  &  4  WilL  4, 
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&41, 1. 39  {supra),  is  not  repealed ;  tee  alto  Ward  and  Th$  Skerw^ 
ttmrf  War  (L.  J.  S2,  a  B.  53). 

The  power  of  the  court  to  enlarge  the  time  for  making  the  award 
mderthis  section,  as  under  3  &  4  Will.  4,  c.  42,  s.  39  (supra),  is 
(iitaetioiiary,  and  will  not  be  exercised  unless  both  parties  will 
iftenrards  be  on  an  equal  footing  ( Edwards  v.  Davks,  L.  J.  23, 
Q.  B.  278,  Bail  Court,  where  many  cases  on  this  subject  are  col- 
lected); nor  will  it  be  exercised  where  there  has  been  a  long 
delay  since  the  last  step  was  taken,  and  such  delay  is  not  satis- 
foctoiily  accounted  for  {Doe  d.  Mayo  v.  CarmeU,  L.  J.  22,  Q.  B. 
321). 

Thb  section  does  not  apply  to  a  compulsory  reference  to  arbi- 
tntioo  uoder  The  Public  Health  Act,  1848, 11  &  12  Vict,  c  63, 
{KtUett  T.  LociU  Board  rf  Health  rf  Tranmere,  L.  J.  34,  Q.  B. 
87). 

16.  When  any  award  made  on  any  such  submission,  Rale  to  de- 
docament  or  order  of  reference  as  aforesaid  directs  that  lio^o^Smd 
possession  of  any  lands  or  tenements  capable  of  being  pursuant  to 
the  subject  of  an  action  of  ejectment  shall  be  delivered  JJTforeedM 
to  any  party,  either  forthwith  or  at  any  future  time,  or  f  Judgment 

*L^  "^i  ^     '         .'xiix       1         *^  •  /»  in  ejectment. 

that  any  such  party  is  entitled  to  the  possession  of  any 
such  lands  or  tenements,  it  shall  be  lawful  for  the  court 
of  which  the  document  authorizing  the  reference  is  or 
is  made  a  rule  or  order,  to  order  any  party  to  the  re- 
ference who  shall  be  in  possession  of  any  such  lands 
or  tenements,  or  any  person  in  possession  of  the  same 
claiming  under  or  put  in  possession  by  him  since  the 
iiiaking  of  the  document  authorizing  the  reference,  to 
deliTer  possession  of  the  same  to  the  party  entitled 
tliereto,  pursuant  to  the  award,  and  such  rule  or  order 
to  deliTer  possession  shall  have  the  effect  of  a  judg- 
ment m  ejectment  against  every  such  party  or  person 
iMmed  in  it,  and  execution  may  issue,  and  possession 
shall  be  delivered  by  the  sheriff  as  on  a  judgment  in 
ejectment 

As  the  title  to  land  could  not  pass  by  an  award,  it  frequently 
heesne  necessary  that  the  award  should  direct  a  conveyance  to 
W  Bsade  (see  Johnson  ▼.  Wilson,  Willes,  248),  and  that  direction 
conld  fonnerly  only  be  enforced  by  a  bill  in  equity. 

See  form  of  writ  of  execution,  R.  G.,  M.  V.  1854,  ached.  17, 

17.  Every  agreement  or  submission  to  arbitration  Agreement 
hy  consent,  whether  by  deed  or  instrument  in  writing,  ^lon^ta™^*' 
not  under  seal,  may  be  made  a  rule  of  any  one  of  the  writing  may 
Superior  Ck>urt8  of  Law  or  Equity  at  Westminster^  on  roi™of  court, 
the  application  of  any  party  thereto,  unless  such  agree-  unies*  a  con- 
BKnt  or  submission  contain  words  purporting  that  the  tlonappev. 
parties  intend  that  it  should  not  be  made  a  rule  of 

court ;  and  if  in  any  such  agreement  or  submission  it 
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is  provided  that  the  same  shall  or  may  be  made  a  rule 
of  one  in  particular  of  such  superior  courts,  it  may  be 
made  a  rule  of  that  court  only ;  and  if  when  there  is 
no  such  provision  a  case  be  stated  in  the  award  for  the 
opinion  of  one  of  the  superior  courts,  and  such  court 
be  specified  in  the  award^  and  the  document  authoriz- 
ing the  reference  have  not,  before  the  publication  of 
the  award  to  the  parties,  been  made  a  rule  of  court, 
such  document  may  be  made  a  rule  only  of  the  court 
specified  in  the  award  ;  and  when  in  any  case  the 
document  authorizing  the  reference  is  or  has  been 
made  a  rule  or  order  of  any  one  of  such  superior 
courts,  no  other  of  such  courts  shall  have  any  jurisdic- 
tion to  entertain  any  motion  respecting  the  arbitration 
or  award. 

As  to  what  is  an  arbitration  within  this  section,  vide  b.  12, 
note  {anttt  p.  212),  and  cases  there  cited. 

Under  9  &  10  Will.  3,  c.  15,  s.  1,  which  first  enabled  either  of 
the  parties  to  have  an  agreement  to  refer  made  a  rule  of  court,  it 
was  necessary  for  them  **  to  insert  such  their  agreement  in  their 
submission." 

Where  there  is  a  reference,  by  judge's  order,  to  arbitration, 
and  the  costs  of  the  action  and  of  the  reference  are  left  in  the 
discretion  of  the  arbitrator,  the  costs  of  making  the  award  a  rule 
of  court  are  in  the  discretion  of  the  court,  and  will  not  be 
allowed  unless  deemed  necessary ;  nor  will  they  be  deemed  so, 
if  the  award  has  been  made  a  rule  of  court  without  a  previous 
demand  of  the  money  (Carter  v.  The  Burial  Board  of  Tonge, 
5  H.  &  N.  628 ;  L.  J.  29,  Ex.  293). 

In  order  that  this  section  may  apply,  the  submission  to  arbitratioii 
must  be  '*  by  deed  or  instrument  in  writing."  Where  two  persons 
agreed  by  deed  to  refer  all  matters  in  dispute  which  should  arise 
between  them  in  relation  to  a  certain  contract  to  two  arbitrators, 
one  to  be  chosen  by  each  party,  and  on  disputes  arising  arbi> 
trators  were  appointed  by  parol ;  the  Court  of  Exchequer  held 
that  the  submission  was  by  parol  and  could  not  be  mad^  a  rule 
of  court  under  this  section  (Re  Glayther^  3  H.  &  C.  4i2  ;  L.  J. 
34,  Ex.  41) :  but  in  a  similar  case  where  one  of  the  parties  to  the 
deed  had  appointed  an  arbitrator  in  writingj  and  on  the  other 

Sarty  making  default  in  appointing  a  second  arbitrator,  the  ar- 
itrator  so  appointed  proceeded  with  the  inquiry  and  made  his 
award,  the  Court  of  Common  Pleas  allowed  the  submission  to  be 
made  a  rule  of  court  under  this  section  (Re  Newton  and  Hetker-- 
ington,  19  C.  B.,  N.  S.  342,  followed  in  Re  Wiltcox  v.  Storkew, 
L.R.  IC.  P.671). 

Where  one  person  executes  a  submission  to  arbitration  for 
himself  and  another  not  his  partner,  his  authority  to  make  such 
submission  must  be  proved  before  the  submission  can  be  made  a 
rule  of  court  (Re  Aldington  and  another  v.  Cheshire,  15  C.  B., 
N.S.S76). 

A  submission  to  arbitration  is  in  general  revocable  by  either 
party  at  any  time  before  the  publication  of  the  award*  the  only 
cases  in  which  it  is  not  revocable  are  those  falling  within  the 
provisions  of  Stat  3  &  4  WilL  4,  c.  42,  s.  39,  (cited  s.  15,  n., 
ante,  p.  214) ;  for  the  cases  decided  thereon,  see  Chit  Stat  3rd 
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eiL,  ToL  iii.,  p.  90.  The  opemtion  of  that  section  is  not  ex- 
teiMled  by  ihe  present  one  to  all  submissions  made  in  writing 
{MUU  T.  Batflep,  2  H.  &  C.  36;  L.  J.  32,  Rz   179). 

Ir  may  be  here  remarked  that  an  action  may  be  maintained  on 
I  judge's  order  of  reference  made  by  consent,  this  being  evidence 
of  an  agreement  between  the  parties  to  perform  the  award 
(£«wr*/ry  ▼.  GUmore,  L.  R.  1  C.  P.  670) ;  vide  R.  G.,  H.  T. 
1853.  r.  25,  n..  post. 

See  generally  Chit.  Arch.,  12th  ed.  pp.  1631—1709. 


Proceedings  at  the  Trial. 

18.  Upon  the  trial  of  any  cause  the  addresses  to  the  Bpeeche*  to 
jury  shall  be  regulated  as  follows :  the  party  who  '  *  ' 
begins,  or  his  counsel,  shall  be  allowed,  in  the  event 
of  his  opponent  not  announcing  at  the  close  of  the  case 
of  the  party  who  begins  his  intention  to  adduce  evi- 
dence, to  address  the  jury  a  second  time  at*  the  close 
of  such  case,  for  the  purpose  of  summing  up  the  evi- 
dence ;•  and  the  party  on  the  other  side,  or  his  counsel, 
shall  be  allowed  to  open  the  case,  and  also  to  sum  up 
the  evidence  (if  any) ;  and  the  right  to  reply  shall  be 
the  same  as  at  present. 

The  order  of  beginning  has  been  decided  to  be  a  matter  for  the 
dispofsl  of  the  judge  at  Nhi  Prius ;  and  an  incorrect  ruling  as  to 
the  proper  party  to  begin  is  no  ground  for  a  new  trial,  unless  the 
raling  **  did  clear  and  manifest  wrong*'  ( Brantfford  v.  Freeman^  5 
Exch.  734 ;  see  also  Jshby  v.  Baiei^  15  M.  &  W.  589 ;  and  Doe 
r.Bray9e,5  C.  B.  655). 

The  right  to  begin  ordinarily  accompanies  the  onus  probandi ; 
the  best  test  seems  to  be  by  ascertaining  which  side  would  be 
entitled  to  a  verdict,  if  no  evidence  were  given.  Ei  incumbit  prth- 
helio  qui  dieit^  nou  qui  negat :  {Amos  v.  Hugheif  1  M.  &  Rob.  464 ; 
Stmard  v.  Uftgati,  7  C.  &  P.  613  ;  Geach  v.  In^all,  14  M.  &  W. 
94;  Lrtu  v.  Gresham  Insurance  Company ^  15  Jur.  1161,  Ex.,  M. 
T.  1861} :  and  in  all  cases  where  the  plaintiflT  may  recover  damages 
of  nnancertained  amount,  he  is,  notwithstanding  the  proof  of  the 
ttfset  may  rest  upon  the  defendant,  but  in  strict  accordance  with 
this  principle,  entitled  to  begin  {Mercer  v.  Whall,  5  Q.  B.  447); 
thus,  in  an  action  for  negligence  where  the  only  plea  was  one  of 
accord  and  satisfaction,  the  plaintiff  was  held,  by  Martin,  B.,  to 
he  entitled  to  begin  {Pirn  v.  The  Eastern  Counties  Railway  Cost. 
?«y.  2  F.  &  F.  138). 

Where  the  judge  decides  that  there  is  no  evidence  to  go  to  the 
jvy  on  the  plaintiff's  case,  his  counsel  is  not  entitled  to  sum  up 
(flsdifff  V.  y/j»criiiii,  11  Exch.  214). 

A  counsel  who  has  not  announced  his  intention  to  adduce 
evidence,  in  consequence  of  which  the  party  who  began  sums 


^aJ^  nmmliiff  up  is  not  generally  very  strictly  limited  to  the  evidence 
Hfticed  on  behalf  of  the  party  whone  counsel  U  thus  privileged  to  sum  up. 
*<  genenUiyastumes  the  dimensions  of  a  general  reply.    But  see  hereon 
WMie  r.  Gknnit  d:  Bou)k$  (S  8w.  k  Tr.  109 ;  L.  J.  32,  P.  ft  M.  17). 
D.  L 
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up  hif  case,  cannot  be  permitted  afterwards  to  alter  his  mind  and 

adduce  evidence  {Darby  v.  Outleyt  1  H.  &  N.  1). 

It  may  be  mentioned  bere,  that  upon  the  argument  of  cross 

demurrers,  the  plaintiff  is  in  the  Queen's  Bench  and  Common 

PIms  entitled  to  begin  (Halhtad  ▼.  Young,  6  E.  &  B.  812;  L.  J. 

25,  Q.   B.  290;   Wolverhampton  New   Water- Worki  Company  ▼. 
/\    '  /  Hawketford,  L.  J.  28,  C.  P.  242  ;  Churchward  v.  The  Queen,  L.  FL 

6C^  ^*(,i^  ■  *v  1  Q.  B.  173),  but  in  the  Exchequer  the  party  first  demurring  is 

so  entitled  (Hill  v.  Cowdery,  1  H.  &  N.  860;  L.J.  25,  Ex.  285; 

Redway  t.  tweeting,  L.  R.  2  Ex.  400). 

Power  to  19.  It  shall  be  lawful  for  the  court  or  judge,  at  the 

a4joum  iriti.  ^^^^  of  any  cause,  where  they  or  he  may  deem  it  right 
for  the  purposes  of  justice,  to  order  an  adjournment 
for  such  time,  and  subject  to  such  terms  and  condi- 
tions as  to  costs,  and  otherwise,  as  they  or  he  may 
think  fit. 

A  new  trial  may  be  granted  when  one  party  is  taken  wholly  by 
surprise  by  his  adversary's  case  {Roberts  v.  Holmes,  2  C.  L.  R. 
726,  C.  P.,  E.  T.  1854).»  So  a  deficiency  in  proof  may  occur  ; 
and  if  it  occur  from  other  causes  than  the  negligence  of  the  party 
on  whose  part  the  failure  arises,  in  getting  up  his  proof,  an  ad. 
joumment  may  be  allowed.  A  postponement  was  formerly  granted 
{Thompson  ▼.  Lewis,  2  C.  L.  R.  707,  C.  P.,  H.  T.  1854)  when  a 
necessary  witness  was  absent ;  if  it  was  applied  for  on  proper  affi. 
davits,  before  the  trial  began.  Such  "  a  deficiency  in  proof,*'  it 
would  seem,  is  now  a  good  ground  for  an  application  for  an 
adjournment. 

Where  a  party  hesitated  at  the  trial  to  consent  to  a  reference 
of  all  matters  in  difference,  Willes,  J.,  intimated  that  unless  the 
necessary  consent  was  given,  he  would  adjourn  the  trial  of  the 
cause  until  the  next  assizes  {Jones  v.  Beaumont,  1  F.  &  F.  336). 

The  circumstances  in,  and  the  terms  upon  which,  an  a4)ourQ- 
ment  may  be  granted,  are  in  the  discretion  of  the  judge. 

This  enactment  applies  to  every  court  of  civil  judicaturt  in 
England  and  Ireland  (s.  103,  post). 


Alterations  in  the  Law  op  Evidence. 
General  Observations, 

Many  important  alterations  having  been  made  by  recent  legis- 
lation  in  the  rules  relating  to  the  examination  of  witnesses,  and 
additional  facilities  having  been  afforded  for  the  admission  and 
proof  of  documentary  evidence,  it  seems  desirable  briefly  to 
notice  the  general  state  of  the  law  relating  to  evidence,  before 
treating  in  detail  those  enactments  of  this  statute  which  introduce 
still  further  alterations.f 


*  The  cases  llluttratlng  the  principles  on  which  the  courts  act  with 
respect  to  new  trials  in  »pecial  circumstances,  more  or  leas  partalcing  of  the 
nature  of  surprise,  are  collected  in  a  note  to  Lfwis  v.  Tnusler  (2  C.  L.  R.  72a, 
C.  P.,  E.  T.  1854). 

t  The  following  resume  of  the  laws  of  evidence  is  mainly  taken  ftom 
the  Second  Report  of  the  Common  lav  Cbmmmkmer*^  1850  (published  In 
1853),  to  which  document  the  reader  is  referred  fur  further  details. 
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For  the  purposes  of  these  obseryations,  eridence  will  be  con- 
sidered, fiist,  BMcral;  secondly,  as  documentary. 

Oral  Evidence. 

The  roles  of  law  relating  to  oral  evidence  may  be  considered, 
intly,  in  reference  to  the  admissibility  of  witnesses ;  secondly, 
to  the  manner  of  their  examination. 

It  is  obvious  that  any  witness  who  can  throw  light  upon  a  fact  AdmissibaUff 
inisMM  should  be  heard  to  state  what  he  knows,  subject  to  such  <^vitnate$, 
observations  as  may  arise  either  as  to  his  means  of  knowledge, 
or  to  his  disposition  to  state  the  truth.  And  this  has  always 
heen  the  law  of  England  ;  subject,  however,  to  an  important  ex- 
erption,  by  which  all  those  persons  were  excluded  as  witnesses 
»ho  were  either  infamoms^  or  intereated  in  the  event  of  the  cause. 
AU  others  were  competent  witnesses ;  the  jury  were  to  judge  of 
their  endibUity, 

Id&ibous  persons  were  such  as  might  be  challenged  as  jurors, 
jr9pter  delictum^  and  were  not  admitted  to  inform  that  jury,  with 
whom  they  might  not  associate. 

laterested  witnesses  might  be  examined  upon  the  voir  dire^  if 
swpected  to  be  secretly  concerned  in  the  event ;  or  their  interest 
Slight  be  proved,  in  order  to  disqualify  them.  The  law  thus  care- 
fidly  excluded  not  only  the  parties  to  the  cause,  but  any  one  who 
had  the  roost  minute  interest  in  the  result ;  for  every  person  so 
circumstanced,  however  insignificant  his  interest,  was  presumed 
incapable  of  resisting  the  temptation  to  perjury;  as  every  judge 
tsdjuryaian  was  presumed  incapable  of  discerning  perjury  com- 
ipitted  under  circumstances  (according  to  the  former  presump- 
tioa)  especially  calculated  to  excite  suspicion.  The  first  inroad 
OB  this  exclusion  of  evidence  was  made  by  the  Stat  8  &  4  Will.  4,  8  ifr  4  wm.  4, 
t42,s.  26,  which  enacted  that  "in  order  to  render  the  rejec-  c42,#.  26. 
tion  of  witnesses  on  the  ground  of  interest  less  frequent,  if  any 
vitneas  should  be  objected  to  as  incompetent,  on  the  ground 
that  the  verdict  or  judgment  in  the  action  would  be  admissible 
ID  evidence  for  or  against  him,  he  should  nevertheless  be  ex- 
uaioed;  but  in  that  case  the  verdict  or  judgment  should  not 
be  admissible  for  or  against  him,  or  any  one  claiming  under 
him." 

A  gfreater  improvement  was  effected  by  the  Stat.  6  &  7  Vicf.  6  <t  7  Vieu 
c-  8S.  which  (8.  1 )  removed  incompetency,  on  the  ground  of  in-  «•  86, «.  l. 
tereft,  in  all  persons,  except  the  parties  to  any  suit,  action,  or 
proceeding  named  on  the  record,  or  any  lessor  of  the  plaintiff*  in 
ejectment,  or  tenant  of  the  premises  sought  to  be  recovered  in 
that  action,  or  the  landlord  or  other  person  in  whose  right  any 
defendant  in  replevin  made  cognizance,  or  any  person  in  whose 
inoiediate  and  individual  behalf  any  action  was  brought  or  de- 
fended, or  the  husband  or  wife  of  such  persons.    The  advanUges 
^oaod  to  flow  from  this  alteration  in*  the  law  led  to  the  Statute 
14  if  15  Vict.  c.  99  ;  by  the  first  section  of  which  so  much  of  14  A 16  Vict, 
^  6  &  7   Vict.  c.  86,  s.  1,  as  excepted  the  admissibility  as  «•  ^^' 
witnesses,  of  parties  to,  and  of  persons  directly  interested  in  Sect.  1. 
ictioDs  was  repealed.     The  second  section  enacts,  that  in  any  sect,  2. 
coart  of  justice,  the  parties  and  the  persons  in  whose  behalf  any 
action,  suit,  or  other  proceeding  may  be  brought  or  defended, 
^11,  except  as  therein  excepted,  be  competent  and  compellable 
to  give  evidence  od  behalf  of  either  or  any  of  the  parties  to  the 
l2 
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suit.  The  third  section  of  the  statute  provideff,  that  it  shall  not 
render  any  person  charged  with  an  offence  competent  or  com- 
pellable to  give  evidence  against  himself,  nor  shall  it  render  any 
person  compellable  to  answer  any  question  rending  to  criminate 
aimself,  nor  shall  it  in  any  criminal  proceeding  render  any  hus- 
band competent  or  compellable  to  give  evidence  for  or  against 
his  wife,  or  any  wife  competent  or  compellable  to  give  evidence 
for  or  against  her  husband.  The  fourth  sectioa  of  the  statute 
further  provides  that  it  shall  not  apply  to  any  proceeding  in- 
stituted in  consequence  of  adultery,*  nor  to  any  action  for  breach 
of  promise  of  marriage.  It  was  decided,  soon  after  it  h  .d  become 
law,  that  the  tcond  section  of  this  statute  did  not  render  a  wife 
admissible  as  a  witness  for  or  against  her  husband  ;  and  accord- 
ingly the  Statute  \%  &  17  Vict.  c.  83  (the  Evidence  Amendment 
Act,  1853  )f  was  passed,  which  enacts  (ss.  1,  4),  that  the  husbands 
and  wives  of  the  parties  to  any  suit,  or  of  the  persons  on  whose 
behalf  any  such  proceeding  was  brought  or  defended,  should 
thereafter  be  competent  and  compellable  to  give  evidence  on 
behalf  of  either  party,  or  of  any  of  the  parties.  Neither  husband 
or  wife  is  compellable,  however,  to  disclose  any  communication 
during  marriage  (s.  S) ;  and  neither  party  is  a  competent  witness 
in  a  criminal  proceeding,  nor  in  any  proceeding  instituted  in 
consequence  ot  adultery  (s.  2).  As  it  was  held  that  in  a  suit  in- 
stituted by  the  wife  for  the  dissolution  of  her  marriage  b^  reason 
of  her  husband's  adultery  coupled  with  wilful  desertion,  she 
was  not,  by  reason  of  the  exceptions  in  the  above  acts,  a  com- 
petent witness  to  prove  the  desertion  {Pyne  v.  Pyne,  1  Sw.  &  Tr. 
178 ;  L.  J.  27»  P.  M.  &  A.  54),  it  was  enacted  by  the  Stat. 
22  &  23  Vict.  c.  61,  s.  6.  that  "  on  any  petition  presented  by 
a  wife  praying  that  her  marriage  may  be  dissolved  by  reason 
of  her  husl)and  having  been  guilty  of  adultery  coupled  with  cruelty, 
or  of  adultery  coupled  with  desertion,  the  husband  and  the  wife 
respectively  shall  be  competent  and  compellable  to  give  evidencef 
of  or  relating  to  such  cruelty  or  desertion."  It  would  appear  that 
this  section  does  not  apply  to  the  case  of  a  wife,  who,  as  respond- 
ent, seeks  relief  under  Stat  29  Vict  c.  32,  s.  2.  By  these  several 
statutes  all  rules  tending  to  the  exclusion  of  evidence  have  been 
abrogated,  except  in  the  cases  specified. 


Hsoner  of 

examioa- 

Uon. 


The  second  branch  of  the  law  relating  to  oral  evidence  regulates 
the  examination  of  witnes^-es;  and  its  fundamental  principle  is, 
that  the  value  of  all  testimony  rests  on  the  sanction  of  religion.^ 


*  See  Robiiuon  r.  JtoMuon  and  Lane  (I  Sw.  fr  Tr.  382 ;  L.  J.  27,  P.,  M.  ft 
A.  91). 

t  As  to  cross-examination  on  fbe  iiiue  of  adultery,  in  the  esse  of  a  has- 
bsnd  or  wife  giving  evidence  under  this  act.  see  Boardman  v.  ftrrarrfiwfm 
(L.  R   I  P.  ft  D.  2§3). 

t  A  witness,  a  party  to  the  cause,  when  about  to  be  svorn,  was  objected 
to  on  the  ground  of  want  of  rellKious  belief.  The  judve  caused  her  to  be 
sworn  on  the  voir  dire,  and  she  wu  examined  by  the  opposiuK  coun^tel,  and 
stated  that  she  did  not  believe  In  the  obligation  of  an  oath,  an>  more  thaa 
in  that  of  her  w«.rd.  nor  did  she  biflieve  In  a  future  state  of  rewards  and 
punishments ;  but  that  she  wa«  morHlly  bound,  by  the  solemn  d-!claration 
she  had  uken,  to  speak  the  truth.  The  Judge  thereupon  refused  to  admit 
her  to  be  examined  in  the  cause  —Held,  that  the  witness  was  properlw 
rejected  ;  that  there  was  nothing  Irregular  in  the  course  pursued  ;  and  that 
the  witness  being  sworn  on  the  wrir  dire  did  not  prevent  her  subsequent 
rejection  (Madan  md  Wife  v.  Catanaeh,  7  U.  ft  N.  MO;  L.  J.  31,  Ex.  U8). 
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Heooe,  no  evidence  can  be  received  otherwise  than  upon  oath  ; 

except  in  the  ease  of  certain  religious  sects,  who  are  allowed  to 

nake  a  solemn  affirmation.     But  the  religious  sanction  is,  as  to    itiwrmiifon 

tbem,  cnnsidered  equally  indispensable;  so  that  the  witness  is  i$uieadqf 

always  liable  to  be  asked  whether  he  believes  in  a  future  state  of  oath. 

reward  and  punishment ,  and  in  the  event  of  his  answering  in  the 

nefrative,  he  is  excluded  from  giving  evidence. 

The  exception  just  mentioned  has  hitherto  been  in  favour  of 
Quakers,  Moravians  and  Separatisu ;  but  it  has  often  happened 
that  an  individual,  not  belonging  to  either  of  these  denominations, 
has,  from  conscientious  motives,  refused  to  be  sworn.  The  con- 
Kquence  has  been,  not  only  the  loss  of  his  evidence  to  the  party 
caliiog  the  witness,  but  the  exposure  of  the  latter  to  a  committal 
for  contempt.  Individuals  have  been  committed  for  refusing  to 
be  sworn  though  the  only  result  was  that  in  such  cases  the 
witness  suffered  for  conscience  sake;  while  justice  may  have 
been  defeated  by  the  want  of  his  testimony.  There  could  be  no 
reason  why  the  same  regard,  which  is  had  to  the  scruples  of  bodies 
of  penons  calling  themselves  Quakers,  Moravians  or  Separatists, 
ibouid  not  be  extended  to  those  of  an  individual ;  and  it  was 
thooght  that  it  might  be  left  to  a  judge  to  ascertain  whether  an 
objection  professed  by  a  witness  in  such  circumstances  was 
BDcere  or  not.  Accordingly,  if  any  person  called  as  a  witness 
DOW  refuses  to  be  sworn  from  alleged  conscientious  motives,  the 
jodge  may,  upon  being  satisfied  of  the  sincerity  of  the  objection, 
permit  the  witness,  instead  of  being  swore,  to  make  a  solemn 
affirmation  or  declaration  ;  which,  it  is  enacted,  shall  be  of  the 
iaae  force  and  effect  as  if  the  witness  had  taken  an  oath  in  the 
Bsual  form  (a.  20,  post,  p.  229). 

It  occasionally  happens  that  a  witness,  called  under  a  belief  HiABpura 
diat  he  will  prove  a  certain  fact,  turns  round  upon  the  party  ^S^^lJS^lu 
calling  him,  and  proves  directly  the  reverse.  The  party  calling  ^^ 
the  witness  was  not  precluded  from  proving  by  other  testimony 
vbat  the  witness  had  negatived;  bur  whether  he  ought  to  be 
allowed  to  discredit  his  own  witness,  either  by  impeaching  his 
duracter,  or  by  showing  that  he  had  previously  made  statements 
at  variance  with  the  evidence  given  by  him,  was  a  point  upon 
vbich  the  decisions  of  the  courts  were  conflicting. 

"  For  the  admissibility  of  the  proposed  evidence,  it  is  said  that 
this  course  is  necessary  as  a  security  against  the  contrivance  of 
ao  artful  witness,  who  otherwise  might  recommend  himself  to  a 
party  by  the  promise  of  favourable  evidence  (being  really  in  the 
interest  of  the  opposite  party),  and  afterwards  by  hostile  evidence 
niio  his  cause ;  and  that  the  power  of  proving  contradictory  state- 
■ents  oug  *.t  to  be  the  same,  whether  the  witness  is  called  by  the 
one  party  or  the  other :  that  such  a  power  is  necessary  for  the 
pariMse  of  placing  the  witness  fairly  and  completely  before  the 
eoart,  and  for  enabling  the  jury  to  ascertain  how  far  he  deserves 
to  be  believed  :  that  the  ends  of  justice  are  best  attained  by 
allowing  the  fullest  power  for  scrutinizing  and  correcting  evi- 
dence, and  that  the  exclusion  of  the  proof  of  contrary  statements 
■ight  be  attended  with  the  worst  consequences. 

"Tbe  chief  objection  to  the  proposed  evidence  appears  to  be, 
^  a  party,  af^er  calling  a  witness  as  a  witness  of  credit,  ought 
not  to  be  allowed  to  discredit  him.  The  objection  proceeds  upon 
the  supposition  that  the  party  first  acts  on  one  principle,  and 
aTtowards,  being  disappointed  by  the  witness,  turns  round  and 
acts  upon  another,  thus  imputing  to  the  party  something  of  double 
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Bow  far  a  dealinfjr  or  dishonett  practice.  But  it  it  evident  that  this  does  not 
5?^2Lr^-  ■PP'y  ^o  ^^^  case  where  a  party,  having  given  credit  to  a  witness, 
***^'**'  '**'  is  deceived  by  him,  and  first  discovers  the  deceit  at  the  trial  of 
the  cause.  To  reject  the  proposed  evidence  in  such  a  case,  and 
repress  the  truth,  would  be  to  allow  the  witness  to  deceive  both 
'  Jury  and  party,  and  might  work  serious  injustice." — {Second  A«- 
port  of  the  Common  Law  CommUsionerSy  1850,  p.  16.) 

The  argument  in  favour  of  the  admissibility  of  such  evidence 
was  powerfully  put  by  Lord  Denman  in  his  judgment  in  the  case 
of  fVright  V.  Beckett  (I  M.  &  Rob.  414).—"  If  the  witness  pro- 
feseing  to  be  mine,*'  says  his  lordship,  **  has  been  bribed  by  my 
adversary  to  deceive  me, — if,  having  taught  me  to  expect  the  truth 
from  him,  he  is  induced  by  malice  or  corruption  to  turn  round 
upon  me  with  a  newly-invented  falsehood,  which  defeats  my  just 
right,  and  throws  discredit  on  all  my  other  witnesses,— roust  I  be 
prevented  from  showing  the  jury  facts  like  these  ?  Suppose  that 
in  sqme  dispute  happening  in  the  street,  a  bystander  declares  bis 
name  to  one  of  the  contending  parties,  and  his  readiness  to  prove 
his  conduct  blameless ;  that  he  attends  the  solicitor,  and  gives  in 
his  deposition  to  the  same  effect,  but,  when  sworn  in  open  court, 
takes  part  with  the  adversary.  The  question  then  is,  whether  ke 
is  to  be  believed,  or  the  other  witnesses  called  by  the  same  party. 
Some  one  in  court  happens  to  know  him,  and  whispers  to  the  at* 
torney, '  He  has  deceived  you  in  every  way  ;  he  has  given  you  m 
false  name  ;  he  is  the  adversary's  brother  and  partner :  moreover, 
he  has  been  for  years  notoriously  infamous  I '  Or,  suppose  such 
a  trial  for  misdemeanour,  as  some  that  have  lately  revolted  the 
public  mind ;  and  that  some  stranger,  after  voluntarily  offering 
his  testimony  to  a  calumniated  man,  should  unexpectedly  sidie 
with  his  false  accuser.  If  the  rule  against  discrediting  your  own 
witness  must  be  strictly  construed,  these  deceptions  cannot  be  ex* 
posed.  You  will  be  told  that  you  have  called  him ;  you  roust  uke 
him  for  better  and  for  worse,  and  must  be  bound  by  all  his  state- 
ments. Or,  if  you  are  permitted,  by  reason  of  your  late  discovery 
of  these  facts,  to  prove  them  for  your  own  necessary  protection, 
this  must  be,  because  the  rule  cannot  apply  to  a  case  where  such 
facts  are  brought  to  your  knowledge  after  you  have  placed  him 
in  the  witness-box.  The  rule,  therefore,  is  limited  by  that  con* 
dition  ;  and  you  shall  be  at  liberty  to  discredit  your  witness  bj 
such  evidence,  because  you  have  been  deceived  and  surpriseo. 
Can  any  reason  then  be  assigned,  why,  when  equally  deceived  by 
his  denying  to-day  what  he  asserted  yesterday,  you  should  be  ex« 
eluded  fi-om  showing  the  contradiction  into  which,  from  whatever 
motive,  he  has  fallen  ?  It  is  clear  that,  in  civil  cases,  the  exda* 
sion  might  produce  great  injustice,  and  in  criminal  cases  im- 
proper  acquittals  and  fraudulent  convictions." 

The  Commissioners  were  of  opinion,  with  Lord  Denmah,  that 
a  party  should  be  permitted  not  only  to  contradict  the  testimony 
of  his  own  witness  by  other  evidence,  but  also  to  prove  that  the 
witness  himself  had  made  opposite  statements.  The  Legis* 
lature  has  acted  on  this  opinion.  While,  then,  a  party  pro* 
ducing  a  witness  is  not  to  be  allowed  to  impeach  his  credit  by 
general  evidence  of  bad  character,  he  may,  if  the  witness  in  the 
opinion  of  the  judge  proves  adverse,  contradict  him  by  other 
evidence;  or,  by  leave  of  the  judge,  prove  that  he  has  made  at 
other  times  a  statement  inconsistent  with  his  present  testimony. 
But  before  such  last-mentioned  proof  can  be  given,  the  circum- 
stances of  the  statement,  sufficient  to  designate  the  particalar 
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occasion,  must  be  mentioned  to  the  witness,  and  he  must  be 
tsked  whether  or  not  he  has  made  such  statement  (s.  22,  pMi, 
p.  WO). 

In  cross-examination,  it  is  frequently  material,  with  a  riew  of  Proo/o/con- 
impeachiog  the  credit  of  an  adverse  witness,  to  show  that  he  lias  j!?^j^^ 
previously  made  statements  different  from  those  to  which  he  has  o^tmw^ 
deposed  in  court.     If  these  statements  were  verbal,  and  were  netm. 
relevant  to  the  matter  at  issue,  and  the  witness,  having;  been  cross- 
examined  on  them,  so  as  to  give  him  an  opportunity  of  expla- 
nation, denied  having  made  them,  evidence  might  be  adduced  to 
prove  the  statements  as  to  which  he  had  been  cross-examined. 

The  rule  of  law  was  thus  stated  by  Parke,  B.,  in  Crowlty  v. 
?ei*  (7  C.  &  P.  791):  "  Evidence  of  statements  by  witnesses  on 
other  occasions  relevant  to  the  matter  at  issue,  and  inconsistent 
with  the  testimony  given  by  them  on  the  trial,  is  always  admis- 
fible  in  order  to  impeach  the  value  of  that  testimony ;  but  it  is 
only  such  statements  as  are  relevant  that  are  admissible ;  and,  ia 
order  to  lay  a  foundation  for  the  admission  of  such  contradictory 
ttatements,  and  to  enable  the  witness  to  explain  them,  and,  as 
I  conceive,  for  that  purpose  only,  the  witness  may  be  asked 
whether  he  ever  said  what  is  suggested  to  him,  with  the  name  of 
the  person  to  whom  or  in  whose  presence  he  is  supposed  to  have 
taid  it,  or  some  other  circumstance  sufficient  to  designate  the 
paiticuUr  occasion.  If  the  witness,  on  the  cross-examination, 
admits  the  conversation  imputed  to  him,  there  is  no  necessity 
forgiving  further  evidence  of  it ;  but  if  he  says  A«  does  not  recoU 
Itct^  that  is  not  an  admission,  and  you  may  give  evidence  on  the 
other  side  to  prove  that  the  witness  did  say  what  is  imputed, 
always  supposing  the  statement  to  be  relevant  to  the  matter  at 
isnie.  This  has  always  been  my  practice.  If  the  rule  were  not 
•0,  Tou  could  never  contradict  a  witness  who  said  he  could  not 
rtmember." 

A  doubt  had  arisen  on  the  law  as  laid  down  above  by  Mr.  Baron 
Parke,  in  consequence  of  Lord  Chief  Justice  Tindal  having,  in 
one  case,  said  he  had  never  heard  such  evidence  admitted  in  con- 
tradiction, except, where  the  witness  had  expressly  denied  the 
Katement ;  and  of  Lord  Abinger  having,  on  another  occasion, 
expressed  a  similar  opinion.  This  conflict  of  authority  has  been 
let  at  rest,  and  Mr.  Baron  Parke's  ruling,  as  '*  the  most  sound 
and  fittest  to  be  followed,"  has  been  expressly  enacted. 

If  a  witness,  upon  cross-examination  as  to  a  former  statement 
by  him,  inconsistent  with  his  present  testimony,  does  not  dis- 
tincdy  admit  that  he  has  made  such  statement,  proof  may  be 
given  that  he  did  in  fact  make  it  But  before  such  proof  can  be 
given,  the  circumstances  of  the  statement,  sufficient  to  designate 
the  particular  occasion,  must  be  mentioned  to  him,  and  he  must 
be  asked  whether  or  not  be  has  made  such  statement  (a.  23,  post^ 
P-Ml). 

When  the  contradictory  statement  alleged  to  have  been  made 
by  the  witness  was  in  writing,  the  rule,  as  laid  down  in  the 
Qaetn*t  Case  (2  B.  &  B.  286),  had  hitherto  been,  that  the  cross- 
examining  counsel  must  produce  the  document  as  his  evidence, 
ind  have  it  read,  in  order  to  found  upon  it  an^  questions  to  the 
wimess.  That  this  rule  might  not  be  evaded,  it  was  further  laid 
down  that  the  witness  could  not  be  asked  whether  he  had  ever 
nade  representatitms  of  the  nature  suggested  to  him,  without 
counsel  informing  him  whether  the  question  referred  to  represen- 
tations in  writing,  or  in  words  alone.    Thus  a  counsel  defending  a 
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Pr^itfetm-   prisoner  wat  not  permitted  to  ask  a  witness  for  the  prosecuHon 
^"^  whether  he  had  not  made  a  different  statement  before  the  magis^ 

trate,  without  first  readiiif;  over  and  putting  in  his  deposition.  The 
effect  of  the  rule  in  practice  was  to  exclude  the  former  statement  ; 
and  its  soundness  was  much  questioned  by  Judges,  and  by  com- 
mentators on  the  Law  ot  Evidence.  Lord  Brougham  has  observed, 
'*  If  I  wish  to  put  a  person's  memory  to  the  te«t.  I  am  not  allowed 
to  examine  him  as  to  the  contents  of  a  letter  or  other  paper 
which  he  has  written.  I  must  put  the  document  into  his  hands 
before  I  ask  him  any  questions  upon  it ;  though,  by  so  doing,  he 
at  once  becomes  acquainted  with  its  contents,  and  so  defeats  the 
object  of  my  inquiry.  Neither  am  I,  in  like  manner,  allowed  to 
apply  the  test  to  his  veracity;  and  yet,  how  can  a  better  means 
be  found  of  sifting  a  person's  credit,  supposing  bis  memory  to 
be  good,  than  examining  him  to  the  contents  of  a  letter  written 
by  him,  and  which  he  believes  to  be  lost  ?  " 

The  chief  reason  assigned  for  the  rule  was,  that  the  adoption 
of  a  contrary  course  would  enable  the  cross  examining  counsel 
to  put  the  court  in  possession  of  a  part  only  of  the  contents  of  the 
writing,  though  a  knowledge  of  the  whole  might  be  essentiaL 
But  the  obvious  answer  to  this  objection  to  an  alteration  in  the 
rule  is.  that  the  witness,  on  re- examination,  may  be  questioned 
as  to  any  other  parts  of  the  writing  which  may  tend  to  qualify, 
contradict  or  explain  the  passages  referred  to  in  cross-exami- 
nation. The  rule  has  accoidingly  been  altered;  and  a  witness 
may  now  be  cross-examined  as  to  previous  statements  made  by 
him  in  writing,  or  reduced  into  writing,  relative  to  the  subject- 
matter  of  the  cause,  without  such  writing  being  shown  to  him. 
But  if  it  is  intended  to  contradict  the  witne>s  by  the  writing,  bis 
attention  must,  before  such  contradictory  proof  can  be  given,  be 
called  to  those  parts  of  the  writing  which  are  to  be  used  for  the 
purpose  of  contradicting  him  (s.  24.  pott^  p.  282). 

The  judge  may  also,  at  any  time  during  the  trial,  require  the 
production  of  the  writing  for  his  inspection,  and  make  such  use 
of  it  for  the  purposes  of  the  trial  as  he  thmks  fit  (s.  24,  pssf, 
p.  232).  Any  abuse  of  the  facility  for  cross-examination  thus 
given,  may  be  prevented  by  the  judge  calling  for  and  dealing  with 
the  writing  as  he  thinks  fit 

An  important  test  of  the  veracity  of  a  witness  may  be  found 
in  bis  general  character.  If  he  has  been  guilty  of  offences  which 
imply  want  of  probity,  and  especially  absence  of  veracity,  such 
as  perjury,  forgery,  or  the  like,  such  facts  ought  evidently  to  be 
considered  in  forming  an  estimate  of  the  value  of  his  evidence, 
particularly  if  it  be  in  conflict  with  the  testimony  of  another 
witness  of  unquestioned  integrity.  But  because  a  person  is  in 
posseasinn  of  a  tact  which  is  important  to  another  in  a  legal 
proceeding,  to  which  he  individually  is  no  partv,  should  he,  by 
becoming  a  witness  to  prove  that  fact,  be  made  liable  to  be  inter- 
rogated as  to  some  delinquency  of  which  no  proof  may  exist,  or 
as  to  some  offience  for  which  he  has  already  paid  the  penalty  ? 
The  obvious  hardship  of  subjecting  a  witness  to  such  an  exami- 
nation becomes  more  striking  if  the  individual,  having  been 
really  guilty  of  any  oiTence,  has  since  recovered  his  character 
and  the  good  opinion  of  his  neighbours.  But  if  the  witness  deny 
the  imputation  ?  Should  the  party  cross-examining  be  at  liberty 
to  prove,  by  other  testimony,  the  offence  or  the  conviction  which 
he  alleges  against  the  witness?  Such  a  course  might  involve 
grievous  injustice  to  the  witness,  for  he  might  have  no  notioe  of 
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the  accusation  about  to  be  made,  and  could  not  be  expected  to 
come  prepared  to  defend  himself  from  charges  of  which  he  might 
be  wholly  innocent. 

The  law  of  England  accordingly  protected  a  witness  against 
such  consequences;  and,  while  it  allowed  such  questions  to  be 
pat,  it  left  the  witness  at  liberty  not  to  answer;  and  if  he  did 
ansver,  and  denied  the  imputation,  his  denial  was  conclusiTe,  and 
coold  not  be  controverted.  The  rule  has,  however,  been  modified. 
A  witness  may  be  questioned,  as  he  has  hitherto  been,  as  to 
whether  he  has  been  convicted  of  any  felony  or  misdemeanor; 
bat  K,  upon  being  so  questioned,  he  either  denies  the  fact,  or 
refuses  to  answer,  the  opposite  party  may  prove  such  conviction 
(i.  25,  po9i,  p.  233).  The  denial  of  the  witness,  or  his  refusal  to* 
answer,  is  no  longer  conclusive.  On  the  contrary,  it  exposes  lib 
whole  evidence  to  the  impuution  of  being  false,  if  a  conviction) 
be  proved.  On  the  other  hand,  if  the  fact  of  the  conviction  be  ad- 
Bitted  by  the  witness,  the  examination  can  go  no  fiinher ;  and 
the  admission  will  afford  ground  for  a  presumption,  that  in  other 
matters  the  witness  has  spoken  the  truth,  since  he  has  not  hesi- 
tated to  confess  a  crime  of  his  previous  life. 

With  regard  to  questions  which  do  not  tend  to  expose  him  to 
prosecution,  but  which  tend  to  degrade  his  character  by  imputing 
to  him  misconduct  not  amounting  to  legal  criminality  or  the* 
having  been  convicted  of  a  crime,  the  law  in  like  manner  pro- 
tects him  in  refusing  to  answer,  unless  the  misconduct  imputed 
hat  reference  to  the  cause  itsel£ 

The  law  of  England  also  protects  a  witness  in  refusing  to 
auverany  question  where  the  answer  may  tend  to  subject  him 
to  a  criminal  prosecution,  a  penalty,  or  a  forfeiture. 

Documentary  Evidence, 

The  law  as  to  documentary  evidence  has  also  been  in  some 
respects  altered  and  improved.  Many  instruments  must  be 
attested  by  one  or  more  witnesses.  Thus  a  will,  to  be  valid,  AUmtbtg 
Btitt  be  attested  by  two  witnesses;  an  agreement  between  a 
BMiter  of  a  ship  and  a  merchant  seaman  by  one ;  a  warrant  of 
attorney  or  cognovit  must  be  attested  by  an  attorney.  Instru- 
nents  are  of^en  attested  in  a  particular  way,  in  consequence  of 
Aeir  being  executed  under  powers,  where  the  parties  creating 
■och  powers  have  required  such  attestation.  It  is  also  usual  in 
the  case  of  instruments  under  seal,  and  by  no  means  uncommon 
b  the  case  of  ordinary  written  agreements,  to  have  documents 
nbscribed  by  one  or  more  attesting  witnesses. 

It  bad  formerly  been  the  rule,  that  before  an  attested  document 
could  be  received  in  evidence,  the  attesting  witness  should  be 
called  to  prove  the  execution.  So  stringent  was  this  rule,  that  in 
a  recent  action  of  ejectment  by  a  mortgagee,  in  which  the  exe- 
cutioo  of  the  mortgage  was  admitted  by  the  defendant  in  the 
witness-box,  the  plaintiff  was  notwithstanding  nonsuited  by  the 
judge,  and  by  the  court  held  to  have  been  so  properly.  **  The 
pnaciple  on  which  the  necessity  for  producing  the  attesting 
witness  rests,  is,  that  the  witness  is  supposed  to  be  conversant 
with  all  the  circumstances  under  which  the  deed  was  executed. 
But  it  b  notorious  that,  in  practice,  the  attesting  witness,  in  the 
■ijority  of  instances,  knows  nothing  of  the  transactions ;  the  in- 
struaient  having  been  prepared,  a  clerk,  a  servant  or  a  neighbour 
IS  called  in  to  attest  it.  Added  to  which,  as  parol  testimony  b 
L  5 
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(.  not  admitted  to  eontndict  or  vary  the  termt  of  a  writteo  inatnio 
inent,  the  occaaiona  are  few  indeed  where  the  erideoce  of  the 
attesting  witness  goes  further  than  to  prove  the  execution  of  the 
writing.  On  the  other  hand,  the  necessity  of  calHng  the  witness, 
where  the  execution  of  the  instrument  is  not  the  real  matter  in 
dispute,  and  where  there  are  no  conc4>mitant  circumsunoes  to  be 
inquired  into,  is  often  attended  with  difficulty  and  expense,  and 
sometimes  [as  im  th$  eas9  above  referred  to]  leads  to  the  defeat  of 
justice.  Cases  have  occurred  where,  in  tracing  a  title,  numeroiia 
witnesses  from  distant  parts  have  been  rendered  necessary  to  prove 
the  formal  execution  of  deeds,  though  their  execution  was  not 
really  in  dispute,  and  the  handwriting  to  all  might  have  beea 
proved  by  a  single  witness,  and  doubtless  would  have  been  ad- 
mitted,  but  for  the  difficulty  which  it  was  thought  would,  by  the 
existing  rule,  be  thrown  in  the  way  of  the  party  alleging  title."— 
{Second  Report  qf  the  Comwum  Law  Commutioners,  1850,  p.  2S.) 
It  has  sometimes  also  happened  at  a  trial,  that  it  has  become 
necessary  to  give  in  evidence  a  document  which  it  had  not  beea 
supposed  would  be  required ;  or  a  document  has  been  produced 
by  a  witness,  which  unexpectedly  turned  out  to  be  attested.  The 
attesting  witness  not  being  at  hand,  although  the  signature  of 
the  party  might  be  easily  proved,  or  the  witness  producing  the 
instrument  might  have  heard  him  admit  the  execution,  the 
document  could  not  be  received,  and  the  party  requiring  it  baa 
accordingly  lost  his  cause. 

When  the  genuineness  of  a  document  is  not  in  dispute*  the 
parties  ought  not  to  be  limited  to  any  particular  witness  to  prove 
the  execution.  When  the  genuineness  is  in  dispute,  the  party 
producing  it  will  be  sure  to  call  the  attesting  witness,  as  bia 
absence  would  tend  to  throw  the  greatest  discredit  on  the  instru- 
ment. It  is,  therefore,  no  longer  necessary  to  prove  by  the 
attesting  witness  any  instrument  to  the  validity  qf  which  attestatiom 
is  not  requisite;  and  such  instruments  may  be  proved  by  ad- 
mission, or  otherwise,  as  if  there  had  been  no  attesting  witness 
thereto  (s.  26,  post,  p.  234). 
Comparison  ^^  giving  documentary  evidence,  the  genuineness  of  hand- 
0/  hand-  writing  frequently  comes  in  dispute.    U  itherto  handwriting  might 

vritittff.  have  been  proved  by  a  witness  who  had  acquired  a  knowledge  of 

it,  by  having  seen  the  party  write  even  in  a  single  instance;  or 
by  one  who  had  never  seen  the  party  write  at  all,  but  who,  by 
correspondence  which  had  been  acted  upon,  had  acquired  a  know- 
ledge of  bis  writing.  The  law,  however,  did  not  allow  a  witness 
to  institute  a  comparison  between  the  handwriting  in  dispute  and 
documents  the  genuineness  of  which  was  not  disputed,  and  it 
prevented  even  the  jury  from  doing  so,  unless  such  documents 
were  otherwise  in  evidence  in  the  cause. 

This  rule  of  law,  and  a  doubt  which  has  arisen  as  to  the  extent 
to  which  it  ought  to  be  carried,  are  well  illustrated  in  two  cases 
referred  to  by  the  Commissioners  (1860)  in  their  Report. 

in  Doe  d.  Mudd  v.  Suckermore  (6  A.  &  E.  703),  which  was  an 
action  of  ejectment,  a  will  was  produced  for  the  defendant;  Sbd 
on  one  day  of  the  trial  an  attesting  witness  was  called,  who  swore 
that  the  attestation  was  his.  On  cross-examination,  eighteen 
other  signatures  were  shown  the  witness  (none  of  which  were  in 
evidence),  and  he  acknowledged  them  to  be  his.  On  a  aubse- 
quent  day,  a  witness  was  tendered  for  the  plaintiff  to  prove  the 
attestation  not  to  be  genuine.  This  witness  was  an  inspector  at 
the  Bank  of  England,  it  was  his  business  to  compare  the  sig. 
natures  to  powers  of  attorney  with  the  former  signatures  of  the 
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pvties,  to  ascertain  their  genaineness ;  but  he  had  no  knowledge  Ompmiton 
of  the  handwriting  of  the  snpposed  attesting  witness,  except  from  %^^^ 
having,  previously  to  the  trial,  and  again  since  he  had  been  called  ^^'"*^* 
at  a  witness,  examined  the  signatures  admitted  by  him  to  he  his.  • 
His  evidence  was  rejected;  and  on  motion  for  a  new  trial,  on  the 
ground  of  the  improper  rejection  of  evidence,  the  question  was, 
whether  the  witness,  who  had,  by  seeing  the  signatures  of  the 
writings  admitted  to  he  genuine,  acquired,  as  he  affirmed,  a  know- 
ledge of  the  handwritinjg,  mi^^bt  be  asked  whether  he  believed  the 
signature  of  the  attesting  witness  to  be  the  handwriting  of  the 
person  who  wrote  the  other  signatures.  Two  judges  were  of 
opinion  that  the  evidence  ought  to  have  been  received ;  the  others 
that  it  ought  not.  It  would  seem  that  the  evidence  was  properly 
rejected.  In  the  FUzwmlier  Peerage  Case  (10  CI.  &  Fin.  193),  it 
was  necessary  to  show  that  a  pedigree,  purporting  to  have  been 
DMde  ninety  years  before,  by  an  ancestor  of  the  claimant,  was,  in 
point  of  fact,  written  by  him.  In  order  to  do  so,  an  inspector  of 
franks  and  official  correspondence  was  called,  who  stated  that  he 
bad  examined  the  signatures  to  other  documents  admitted  to  have 
keen  executed  by  the  ancestor ;  that  they  were  written  in  a  re- 
markable character,  and  that  his  mind  was  so  impressed  vrith  that 
character,  as  to  enable  him,  without  immediate  comparison,  to  say 
whether  any  other  document  was  or  was  not  in  the  handwriting 
of  the  same  pereon.  This  evidence  was  rejected  by  the  Com* 
mittee.  Tlie  family  solicitor  was  then  called.  He  stated  that  he 
had  acquired  a  knowledge  of  the  ancestor's  handwriting  from 
having  had  occasion,  at  different  times  and  in  the  course  of  busi- 
ness, to  examine  many  instruments  purporting  to  have  been 
written  or  signed  by  him,  and  which  instruments  came  to  the 
daimant  of  the  peerage,  vrith  property  formeriy  belonging  to  that 
ancestor.  This  witness  was  held  competent  to  prove  the  ances- 
tor's handwriting. 

There  was  also  a  difference  of  opinion  on  another  point,  viz., 
whether  writings  not  admissible  as  eridence  in  the  cause,  though 
purporting  to  be  written  by  the  party  whose  handwriting  is  dis- 
puted, may  be  put  into  the  witness's  hand,  to  be  used  for  testing 
ait  knowledge  of  that  handwriting.  In  Griffite  v.  /very  ( 1 1  A.  &  £. 
322),  the  issue  being  whether  the  acceptance  on  a  bill  of  exchange 
was  signed  by  the  defendant,  witnesses  acquainted  with  his 
writing  being  called  to  prove  the  negative,  it  was  proposed,  in 
cross-examination,  to  lay  before  each  witness  a  paper  purporting 
to  bear  the  defendant's  signature,  and  to  inquire  of  each  his 
opinion  whether  this  was  the  defendant's  signature.  This  was 
proposed  for  the  purpose  of  testing  their  knowledge  of  the  de- 
KBdant's  handwriting.  This  evidence  was  rejected;  and  the 
Court  of  Queen's  Bench  decided  that,  as  the  proposed  paper  was 
no  part  of  the  proofii  in  the  cause,  the  inquiry  was  not  allowable. 
In  the  subsequent  case  of  Young  v.  Hotmer  (2  M.  &  R.  636)i  an 
action  against  the  defendant  as  acceptor  of  a  bill,  a  witness  called 
on  his  behalf  stated  that  he  believed  the  signature  not  to  be 
the  handwriting  of  the  defendant — giving,  as  his  reason,  that  the 
defendant  always  signed  his  name  with  certain  initials,  the  sig- 
natin«  to  the  bill  being  at  full  length.  In  cross-examination  a 
paper,  not  in  any  way  relevant  to  the  issue,  being  put  into  his 
kaiid,  he  stated  that  he  believed  it  to  bear  the  genuine  signature 
•f  thie  defendant.  It  was  then  proposed  to  ask  him  whether  the 
s%Datiire  was  not  in  the  same  form  as  that  upon  the  bill,  namely, 
as  fiiO  length.     Upon  this  being  objected  to.  Baron  Alderson, 
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after  consulting  the  Court  of  Exchequer,  stated  that  they  were 
unanimously  of  opinion  that  the  cross-examination  was  regulir, 
and  that  the  question  objected  to  might  be  put.  The  Court  of 
Exchequer  could  not  comur  in  the  decision  of  the  Court  of 
Queen's  Bench  in  Oiifits  ▼.  Ivery  {uhi  tuftra). 

The  reasons  for  the  exclusion  of  other  writings  as  a  medium 
of  comparison,  are  fully  discussed  in  the  Report  of  the  Com- 
missioners, who  were  of  opinion,  moreover,  that  it  was  **  inde- 
fiensible  in  principle  to  allow  a  witness  to  institute  a  comparison 
with  the  recollection  of  writings  which  he  may  have  seen  long 
ago,  and  of  which  but  a  faint  trace  may  remain  on  his  mind,  sod 
yet  to  prohibit  a  fresh  comparison  with  genuine  writings,  more 
especially  when,  for  the  purpose  of  trying  the  accuracy  of  the 
witness,  it  is  proposed  to  apply  the  test  of  requiring  his  judg- 
ment  on  writing  which  is  not  disputed  Still  less  defensible  did 
it  appear  to  leave  the  jury  to  act  on  the  judgment  of  a  witness 
who,  after  all,  can  only  form  that  judgment  on  a  comparison  of 
the  disputed  writing  with  others,  and  yet  to  deny  the  jury  the 
opportunity  of  forming  their  own  judgment  on  the  same  vM' 
ieriais," —{Steond  Retort  rf  ike  Common  Law  CommisMioners, 
1850.  p.  26.) 

The  Commissioners  accordingly  suggested  an  alteration  in  the 
rule  of  law,  and  their  recommendation  has  been  adopted.  Com- 
parison of  a  disputed  writing  with  any  writing  proved  to  the 
satisfaction  of  the  judge  to  be  genuine,  may  now  be  made  by 
witneAses ;  and  such  writings,  and  the  evidence  of  witnesses  re- 
specting the  same,  may  be  submitted  to  the  court  and  jury  as 
evidence  of  the  genuineness,  or  otherwise,  of  the  writing  in 
.  dispute  (s.  27,  post,  p.  235). 

The  exclusion  of  documents  as  evidence,  occasioned  by  the 
operation  of  the  stamp  laws,  forms  the  subject  of  some  comment 
in  the  Report  above  quoted.  From  confidence  in  each  other,  from 
a  belief  that  a  document  will  never  be  required  in  court,  or  from 
ignorance  that  it  requires  a  stamp,  panies  often  omit  to  have  in- 
struments properly  stamped.  Occasionally  too,  from  inadvertence 
or  accident,  the  stamp  affixed  is  of  insufficient  amount  The  do- 
cument is  inadmissible  in  evidence,  though  the  party  objecting  is 
equally  to  blame  for  the  omission ;  and  the  defeat  of  justice  is  often 
the  result  The  want  of  the  stamp  may  ( with  ceruin  exceptions) 
be  cured  by  payment  of  a  penalty,  and  in  such  cases,  when  it  is 
anticipated  that  the  instrument  will  be  produced,  the  mischief  may 
be  avoided.  But  a  document  is  often  produced  at  a  trial  by  a  third 
party,  and  then  for  the  first  time  it  is  discovered  that  a  stamp  is 
wanting,  or  that  a  stamp  of  a  different  amount  and  denomination 
ought  to  have  been  affixed.  It  was,  before  the  passing  of  this 
act,  too  late,  after  the  trial  itself  had  begun,  to  stamp  the  instru- 
ment and  great  injustice  was  frequently  done  in  consequence. 
'*  As  far  as  the  administration  of  justice  is  concerned,  it  would  be 
highly  desirable  that  a  stamp  should  not  be  the  condition  of  the 
admissibility  of  an  instrument ;  but  so  long  as  ihe  stamp  duties 
form  a  portion  of  the  public  revenue,  it  would,  no  doubt,  be  in 
vain  to  propo>e  that  the  absence  of  the  sump  should  not  be  a 
ground  of  objection.  All  that  can  be  done  is  to  endeavour  to 
reconcile  the  claims  of  justice  with  the  interest  of  the  revenue.*' 
— {Second  Report  of  the  Common  Law  Commissioners,  1850,  p.  26.) 
^•""f  *^  Accordingly,  upon  the  production  of  any  document  as  evi- 
atJIktHS/  dence  at  a  trial,  it  is  now  the  duty  of  the  officer  of  the  court, 
whose  businest  it  is  to  read  such  document,  to  call  the  attention 
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of  tbe  judge  to  any  omission  or  insufficiency  of  the  stamp ;  and 
the  document,  if  unstamped,  or  not  sufficiently  stamped,  is  not 
to  be  received  in  evidence  until  the  whole  or  (as  the  case  may 
be)  the  deficiency  of  the  stamp  duty,  and  the  penalty  required 
by  BUtute,  together  with  the  additional  penalty  of  £1,  has  been 
paid  (s.  28,  post,  p.  236). 

Tbe  officer  of  the  court  must  give  a  receipt  for  the  amount  of 
the  duty  or  deficiency  which  the  judge  determines  to  be  payable, 
and  alM>  of  the  penalty ;  and  thereupon  the  document  becomes 
idmissible  in  evidence,  saving  all  just  exceptions  on  other 
grounds  (s.  29,  post,  p.  2S7). 

There  is  a  class  of  documents  which  cannot  be  stamped  after 
execution,  even  on  payment  of  a  penalty.  It  is  thought  that 
these  instruments,  if  they  could  be  stamped  when  the  necessity 
srose,  would  not  in  general  be  stamped  at  all.  These  are  not 
within  the  number  of  documents  made  admissible  by  the  above 
enactment,  which,  it  is  expressly  provided,  is  not  to  extend  to 
any  document  which  cannot  now  be  stamped  after  the  execution 
thereof  (s.  29 ,  post,  p.  237). 


Such  are  the  alterations  effected  by  the  following  sections  in 
Ae  law  of  evidence.  They  apply  to  every  court  of  civil  judica- 
ture in  England  (s.  103,  poat)^  are  great  improvements  in  the 
law,  and  have  been  found,  in  practice,  very  materially  to  further 
tbe  ends  of  justice.*  And  by  staL  28  Vict.  c.  18  ( Denman't  Act), 
provisions  precisely  similar  to  sections  22  to  27i  posi,  are  applied 
to  all  criminal  trials.  * 


20.  If  any  person  called  as  a  witness,  or  required  Affirmstion 
or  desiring  to  make  an  affidavit  or  deposition,  shall  re-  JitiTin  ©er- 
fuse  or  be  unwilling  from  alleged  conscientious  motives  tain  c 
to  be  sworn,  it  shall  be  lawful  for  the  court  or  judge, 
or  other  presiding  officer,  or  person  qualified  to  take 
affidavits  or  depositions,  upon  being  satisfied  of  the 
sinceritj  of  such  objection,  to  permit  such  person, 
instead  of  being  sworn^  to  make  his  or  her  solemn 
affirmation  or  declaration  in  the  words  following : 
videlicet, 

**!,  A,  B»y  do  solemnly,  sincerely  and  truly  affirm 
and  declare,  that  the  taking  of  any  oath  is, 
according  to  my  religious  belief,  unlawful;  and 
I  do  also  solemnly,  sincerely  and  truly  affirm 
and  declare,  he,^ 

which  solemn  affirmation  and  declaration  shall  be  of 


*  As  to  procuring  the  attendsnce  of  witnesses  who  are  out  of  the  Jurisdie- 
ka,  see  17  ft  18  Ykt  e.  8i  (Appendix,  post). 
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the  same  force  and  effect  as  if  such  person  had  taken 
an  oath  in  the  usual  form. 

The  enactments  of  this  and  the  twelve  following  sections 
apply  to  every  court  of  civil  judicature  in  England  and  Ireland 
(8.  103,  pott). 


PeTfom 
making  s 
false  afBrma- 
tlon  subject 
to  the  same 
punishment 
as  for  per- 
jury. 


How  ftfa 
party  may 
dUcredit  his 
own  witness. 


21.  If  any  person  making  such  solemn  affirmation 
or  declaration  shall  wilfully,  falsely  and  corruptly  affirm 
or  declare  any  matter  or  thing,  which,  if  the  same  had 
been  sworn  in  the  usual  form,  would  have  amounted 
to  wilful  and  corrupt  perjury,  every  such  person  so 
offending  shall  incur  the  same  penalties  as  by  the  laws 
and  statutes  of  this  kingdom  are  or  may  be  enacted 
or  provided  against  persons  convicted  of  wilful  and 
corrupt  perjury. 

22.  A  party  producing  a  witness  shall  not  be  allowed 
to  impeach  his  credit  by  general  evidence  of  bad  cha- 
racter, but  he  may,  in  case  the  witness  shall  in  the 
opinion  of  the  judge  prove  adverse,  contradict  him  by 
other  evidence,  or,  by  leave  of  the  judge,  prove  that 
he  has  made  at  other  times  a  statement  inconsistent 
with  his  present  testimony  ;  but  before  such  last-men- 
tioned proof  can  be  given,  the  circumstances  of  the 
dhpposed  statement,  sufficient  to  designate  the  par- 
ticular occasion,  must  be  mentioned  to  the  witness,  and 
he  must  be  asked  whether  or  not  he  has  made  such 
statement. 

See  Ryberg  v.  Ryberg  (L.  J.  32,  P.  M.  &  A.  US),  ted  qmfre. 

These  provisions  are  intended  to  meet  the  case  of  a  witness 
unexpectedly  turning  round  on  the  party  calling  him ;  and  of 
enabling  a  party,  who,  from  the  nature  of  the  inquiry,  is  obliged 
to  call  a  witness,  who  then  unexpectedly  proves  hostile,  to  con- 
tradict that  witness,  if  needful ;  yet  not  so  as  to  pick  and  choose 
his  testimony,  discarding  part,  and  relying  upon  other  part  (per 
Campbell,  C.  J.,  Faulkner  v.  Brine,  1  F.  &  F.  264);  or  to  enable 
a  witness  to  be  put  forward,  who  is,  avowedly,  generally  unworthy 
of  credit. 

It  must  not  be  inferred,  from  the  use  of  the  words  **  gemerai 
evidence,"  that  a  party  may  give  partieular  evidence  of  bad 
character ;  for  such  particular  evidence  as  to  the  character  of  a 
witness  (that  is  to  say,  particular  instances  of  bad  conduct)  is 
not  allowed  to  be  given  by  either  party,  unless  relevant  to  the 
issue ;  although  now,  a  conviction  for  felony  or  misdemeandor 
may  be  given  in  evidence  by  the  opposite  party  to  that  on  whose 
behalf  the  witness  is  called,  if  the  witness  denies  or  refuses  to 
admit  such  conviction  (s.  25,  p7tt,  p.  233). 

To  enable  a  party  thus  to  contradict  his  own  witness,  the 
witness  must  appear  not  merely  ui^avourabUt  but  actually  koetUe 
{Greenhough  v.  Ecclet,  6  C.  B.,  N.  S.  786,  Cockburn,  C.  /.,  dmH- 
tanie  ;  CoUt  v.  CoUt,  L.  R.  1  P.  &  D.  70,  per  Wilde,  J.  O.l;  and 
it  would  seem,  from  the  first  of  those  cases,  doubtful  whether 
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die  dedrion  of  the  judge  at  Nisi  Prius  is  subject  to  review  in 


This  section  does  not  introduce  any  new  rule  of  evidence.  In 
three  classes  of  cases  a  party  was  always  permitted  to  contradict 
the  statement  of  a  witness  called  by  him.  Firstly.  Where  be  is 
onder  the  necessity  of  calling  a  witness  for  the  purpose  of  satis- 
fying the  formal  proof  which  the  law  requires,  he  is  not  pre- 
cluded from  calling  other  witnesses  who  give  contradictory  testi- 
mony {Starkie  on  Evidenee^  4ih  edit,  p.  224) ;  as  where  an  attest- 
ing witness  denied  the  fact  of  his  attestation,  or  the  signature  of 
the  party.  Secondly.  Where  a  witness,  called  to  prove  a  par- 
ticular fact,  does  not  deny  that  fact,  but  gives  evidence  (generally 
on  cross-examination)  of  other  facts  material  to  the  same  or 
other  issues  in  the  cause,  as  in  the  case  put  by  Tindal,  C.  J.,  in 
deliTering  judgment  in  Bradley  v.  Ricardo  (8  Bmg.  58) ;  or  where 
a  plaintiff,  for  some  formal  proof,  is  obliged  to  make  a  witness  of 
the  defendant's  attorney,  who,  on  cross  examination,  makes  a 
statement  adverse  to  the  plaintiff;  or  where,  on  the  question  of 
a  devise  of  real  estate,  an  atte9ting  witness  is  called  to  prove  and 
does  prove  the  execution  of  the  will,  but  entertains  an  adverse 
opinion  as  to  the  capacity  of  the  testator,  as  in  Lowe  v.  Joliffe  (I 
Wm.  Bl.  365).  In  either  of  the«e  classes  of  cases  it  was  always 
immaterial,  so  far  as  the  right  of  the  party  to  call  contradictory 
evidence  was  concerned,  whether  he  knew  beforehand  that  the 
witness  would  prove  adverse.  Thirdly.  Where  a  witness  by  sur- 
prise gives  evidence  against  the  party  who  called  him,  that  party 
II  not  precluded  trom  proving  his  case  by  other  witnesses  ;  for  it 
would  be  contrary  to  justice,  that  the  treachery  of  a  witness 
ibould  exclude  a  party  from  establishing  the  truth  by  aid  of  oth^ 
testimony.    {Slarkie,  ubi  supra,) 

Soch  contradictions  must,  on  the  general  rules  of  evidence,  be 
of  £icts  material  to  the  issue  to  be  tried,  for  as  the  witness  cannot 
he  examined  except  as  to  facts  material  to  the  issue,  by  necessity 
kt  cannot  be  contradicted  except  on  such  material  fects, 

Bot  independently  of,  or  in  addition  to  the  contradiction  as  to 
'acts,  by  other  evidence,  the  party  may,  *'  by  leave  qf  the  Judge, 
fnte  that  the  witness  has  made  at  other  times  a  statement  inconsistent 
wik  his  present  testimony."  This  also  settles  what  was  before  a 
moot  point,  rather  than  introduces  any  positive  new  rule  of  evi- 


The  "  statement  **  may  be  verbal  or  wrilten ;  it  must  be  material 
to  the  issue,  or  (to  use  the  words  of  the  subsequent  sections)  it 
most  be  **  relative  to  the  subject-matter  of  the  cause." 

A  teries  of  letters  may  be  used  for  the  purpose,  though  one 
only  be  directly  inconsistent  (/ocArfon  v.  Thomasout  1  B.  &  S.  745  ; 
L.J.51,Q.B.  11). 

It  is  to  be  observed,  that  this  section  does  not  interfere  with  , 
die  right  of  a  party  to  put  a  document  into  a  witness's  hands  for 
die  purpose  of  refreshing  his  memory  ;  and  this  right,  although 
ostensibly  permitted  for  that  purpose,  is  sometimes  used  not  so 
much  with  a  view  to  assist  the  memory,  as  to  operate  as  a 
cheek  on  the  mind  of  an  adverse  witness,  from  saying  any- 
thing inconsistent  with  the  truth,  or  at  least  with  that  previous 


23.  If  a  witness,  upon  cross-examination  as  to  a  Proof  of  con- 

tisdictory 
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sutcmenti  of  former  stetement  made  by  liim  relative  to  the  subject- 
neJt.'^  ^  matter  of  the  cause,  and  inconsistent  with  his  present 
testimony,  does  not  distinctly  admit  that  he  has  made 
such  statement,  proof  may  be  given  that  he  did  in  fact 
make  it ;  but  before  such  proof  can  be  given,  the  cir- 
cumstances of  the  supposed  statement,  sufficient  to 
designate  the  particular  occasion,  must  be  mentioned 
to  the  witness,  and  he  must  be  asked  whether  or  not 
he  has  made  such  statement. 

It  WIS  never  doubted  that  statements  by  witnesses  on  other 
occasions,  relevant  to  the  matter  at  issue,  and  expressly  deaud  by 
them  on  the  trial,  were  admissible  in  order  to  impeach  the  value 
of  that  testimony.  As  the  proof  allowed  to  be  given  by  this 
section  is  of  some  affirmative  statement,  a  question  may  arise,  as 
to  whether  this  section  applies  to  the  cross-examination  of  a 
witness,  fur  the  purpose  of  showing;  that  he  has  made  a  statement, 
relative  to  the  subject-matter  of  the  cause,  in  which  statement 
the  particular  fact  or  circumstance  sworn  to  at  the  trial  was  not 
mentioned.  It  may  be  argued,  that  the  refusal  to  admit  the 
withholding  of  a  fact  in  a  former  statement,  is  in  fact  a  refusal  to 
admit  the  making  of  that  precise  statement ;  and  consequently 
that  proof  may  be  given,  under  this  section,  that  he  did  in  fact 
make  such  partial,  and  therefore  inconsistent  statement. 

Cross  exa-  24.  A  witness  may  be  cross-examined  as  to  previous 

to^pKT^ous  statements  made  by  him  in  writing,  or  reduced  into 
itstemenuin  writing,  relative  to  the  subject-matter  of  the  cause, 
writtng.  without  such  writing  being  shown  to  him  ;  but  if  it  is 
intended  to  contradict  such  witness  by  the  writing,  his 
attention  must,  before  such  contradictory  proof  can  be 
given,  be  called  to  those  parts  of  the  writing  which  are 
to  be  used  for  the  purpose  of  so  contradicting  him : 
provided  always,  that  it  shall  be  competent  for  the 
judge,  at  any  time  during  the  trial,  to  require  the  pro- 
duction of  the  writing  for  his  inspection,  and  he  may 
thereupon  make  such  use  of  it  for  the  purposes  of  the 
trial  as  he  shall  think  fit. 

This  section  alters  the  rule  laid  down  in  the  Queen*s  c€ut  (2  B. 
&  B.  286,  ante.  p.  223).  as  to  the  cross-examination  of  witnesses 
in  re5tpect  of  previous  statements  in  writing. 

The  effect  is  this :  the  witness,  in  the  first  instance,  may  be 
a^ked,  whether  he  has  made  such  and  such  a  statement  in  writinfTt 
without  its  being  shown  to  him  {Sladden  v.  Serjeant,  1  F.  &  F. 
Jt22,  Willes,  J.).  If  he  denies  that  he  has  made  it,  the  opposite 
party  cannot  put  in  the  statement,  without  first  calling  his 
attention  to  it  (showing  it,  or  at  least  reading  it  to  him ),  and  to 
any  parts  of  it  relied  upon  as  a  contradiction.  If  the  witDCss 
instead  of  denying  that  he  has  made  the  sutement,  admits  it, 
although  the  object  of  the  cross-examining  counsel  has  been 
attained,  it  may  be  very  important  for  the  party  calling  the  wit. 
ness  to  have  the  whole'  statement,  which  may  not  be  in  his  pot- 
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,  before  the  court  and  jury.  If  he  is  aware  of  the  contents, 
lie  will,  it  would  seem,  in  such  case,  be  at  liberty  to  re-examine 
the  witness,  as  to  the  residue  of  the  statement,  without  its  being 
produced,  on  the  general  rule  that  if  part  of  any  connected  con- 
Tcreaiion  or  statement  be  given,  the  whole  may  be  used ;  or  he 
Day  a$k  the  judge,  under  the  latter  part  of  the  section,  to  require 
the  production  of  the  writing. 

It  most  be  always  borne  in  mind  that  this  section  is  confined 
to  written  statements  made  by  the  wUness*  relative  to  the  subject- 
matter  of  the  cause.  This  section,  therefore,  does  not  interfere 
with  the  decision  in  Macdonnell  v.  Eoam  (11  C.  B.  930).  In  that 
caie,  upon  the  cross-examination  of  a  witness,  a  letter  in  his 
own  handwriting  was  shown  to  him,  and  he  was  asked—**  Did 
you  not  write  that  lettir  in  answer  to  a  letter  charging  you  with 
forgery?'*  It  was  held  that  the  question  was  inadmissible  for 
ssy  purpose,  inasmuch  as  it  was  an  attempt  to  get  at  the  contents 
of  a  written  document,  which,  for  anything  that  appeared,  might 
have  been  produced.  As  the  question,  therefore,  referred  to  the 
contents  of  a  letter  written  by  a  third  person,  and  not  by  the 
witness,  the  case  is  not  affected  by  this  section.  It  is  right  to 
notice  thin,  as  the  Commissioners,  in  their  Second  Report,  appa- 
rently refer  to  the  case  of  Maedonnell  v.  Evans  (uhi  supra)  as  one 
of  the  judicial  decisions  proceeding  on  the  rule,  which  is  now 
luperseded. 

Bat,  in  Htnman  v.  Lester  (12  C.  B.,  N.  S.  776:  L.  J.  31,  C.  P. 
366),  where  a  party  to  the  cause  ^ve  evidence  himself  in  sup- 
port of  his  case,  it  was  held,  by  Willes.  J.,  and  Keating,  J.  ( Byles, 
J.,  dinenting),  that  he  might  be  asked,  on  cross-examination, 
with  s  view  of  testing  his  credit,  whetiier  an  action  had  not  been 
brought  against  him  by  another  person  in  the  county  court,  in 
respect  of  a  similar  claim,  upon  which  he  had  given  evidence, 
sad  had  had  notwithstanding  a  verdict  of  the  jury  against  him ; 
and  that  he  might  be  so  examined  without  production  and  proof 
of  the  record  of  the  proceedings  in  such  county  court. 

Held,  also,  by  VViiles,  J.,  and  Keating,  J.,  that,  even  if  the 
ju'ge at  the  trial  ruled  wrongly  in  allowing  such  questions  to  be 
pot  and  answered,  the  court  would  not  on  that  account  grant  a 
new  trial,  unless  it  could  see  that  injustice  had  been  occasioned 
by  such  mistaken  ruling. 

25.  A  witness  in  anj  cause  may  be  qnestioned  as  to  proof  of  pre- 
irtiether  he  has  been  convicted  of  any  felony  or  mis-  viouacionTic- 
demeanour,  and,  upon  being  so  questioned,  if  he  either  witness  may 
denies  the  fact  or  refuses  to  answer,  it  shall  be  lawful  ^  ^^®"* 
for  the  opposite  party  to  prove  such  conviction;  and  a 
certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment  and  con- 
viction for  such  offence,  purporting  to  be  signed  by 
the  clerk  of  the  court,  or  other  officer  having  the  cus- 
tody of  the  records  of  the  court  where  the  offender 
was  convicted,  or  by  the  deputy  of  such  clerk  or  officer 
(for  which  certificate  a  fee  of  five  shillings  and  no 
more  shall  be  demanded  or  taken),  shall,  upon  proof  of 
the  identity  of  the  person,  be  sufficient  evidence  of  the 
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said  conviction,  without  proof  of  the  signatare  or  official 
character  of  the  person  appearing  to  have  signed  the 
same. 

The  mode  of  proving  the  conTiction  is  the  same  as  that  pro- 
vided by  the  7  &  8  Geo.  4,  c.  28,  s.  11,  in  the  case  of  persons 
charged  with  committing  a  felony,  after  a  previous  conviction  for 
felony.  It  has  been  held,  under  that  stature,  that  the  certificate 
mutt  state,  that  judgment  was  given  for  the  felony  mentioned  in 
it;  so  that  it  is  not  sufficient  for  it  to  state  a  conviction  {Reg,  v. 
Aekroyd,  1  C.  &  K.  158).  With  respect  to  the  identity,  it  is 
sufficient  to  prove  that  the  witness  is  the  person  who  underwent 
the  sentence  mentioned  in  the  certificate;  and  it  is  not  abso- 
lutely necessary  to  call  a  witness,  who  was  present  at  the  trial  to 
which  the  certificate  refers  (^Reg.  v.  Cmfu^  9  C.  &  P.  219).  As 
to  the  signature  to  the  certificate  see  Reg,  v.  Porsonu  (L.  R.  1  C. 
C.  24). 

This  section  does  not  interfere  with  the  previous  right,  to 
cross*examine  a  witness  as  to  the  commission  of  offences,  either 
for  the  purpose  of  discrediting  him,  or  of  contradicting  him,  if 
the  question  is  so  connected  with  the  point  in  issue  that  the  wit- 
ness may  be  contradicted  by  the  evidence  if  he  deny  the  facts. 
Four  rules  on  this  subject  may  be  considered  as  established  ia 
practice. 

1.  A  witness  may  be  asked  any  question,  whether  with  a  view  to 
his  discredit,  or  to  contradict  him  (where  contradictory  evidence 
is  admissible),  although  the  answer  may  also  tend  to  subject  him 
to  a  criminal  prosecution,  a  penalty  or  a  forfeiture. 

2.  If  the  answer  has  such  tendency,  the  witness  is  not  bound 
to  give  it,  whatever  the  object  or  effect  of  the  question  may  be ; 
and  it  was  at  one  time  thought  that  he  was  to  judge  for  himself 
whether  the  effect  of  the  answer  would  be  such  as  to  subject  him 
to  a  criminal  charge  {Fisher  v.  RomUds^  12  C.  B.  762;  but  se« 
DOW  Osborne  v.  London  Dock  Company ,  10  Exch.  698 ;  L.  J.  24, 
Ex.  140 ;  Reg,  v.  Boyes,  1  B.  &  S.  811 ;  L.  J.  30,  Q.  B.  301  ; 
Ex  parte  Femandet,  10  C.  B.,  N.  S.  3  ;  L.  J.  30,  C.  P.  321 ;  see 
also  notes  to  sect.  61,  post) :  and  when  the  witness  assigns  insuf- 
ficient reason  for  not  answering,  he  may  certainly  be  compelled 
to  answer  (/2e  Aiton's  Case,  4  De  O.  &  J.  320;  27  Beav.  474). 
See  also  Best  on  Evidence,  Book  II.  Part  I.  Chap.  I. 

3.  Evidence  cannot  be  adduced  to  contradict  the  witness,  if  he 
deny  the  imputation,  unless  the  f^t  sought  to  be  established  is 
material  to  the  issue. 

4.  Before  such  evidence  is  given,  thewitne!«  should  be  further 
questioned  upon  the  subject,  in  order  to  afford  him  an  opportu- 
nity for  explanation. 

Attesting  26.  It  shall  not  be  necessary  to  prove  by  the  attest- 

not'iScaiicd,  ing  witness  any  instrument  to  the  validity  of  which 
ceSSnc*  et   **^8tation  is  not  requisite ;  and  such  instrument  may 

be  proved  by  admission  or  otherwise,  as  if  there  had 

been  no  attesting  witness  thereto. 

Calling  the  attesting  witness  is  only  dispensed  with  in  those 
cases,  in  which  attestation  is  not  requisite  to  the  validity  of  tha 
instrument.  Where  attestation  is  necessary  to  the  validity  of  an 
instrument;  the  witness  must  be  called,  or  his  absence  accounted 
for,  and  his  signature  proved  ( Bowwuin  v.  Uodgtom,  L.  R.  1  P.  & 
M.  362) ;  unless  the  instrument  proves  itself  by  age  and  proper 
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eottody :  as  to  which,  see  Roscoe's  Nisi  Prius,  11th  ed.,  p*  78, 
rtie^.,  and  Mytton  y.  Thombury  (L.  J.  29,  M.  C.  109,  Ex). 

As  to  who  is  an  attesting  witness,  see  the  observations  of  Erie, 
C.  i,  in  Dtfell  ▼.  White  (L.  R.  2  C.  P.  144). 

The  instrunients  to  the  validity  of  which  attestation  is  requi- 
site, may  be  divided  into  two  classes ;  first,  instruments  which 
the  parties  themselves,  or  tho<;e  under  whom  they  claim  or  act, 
have  stipulated  shall  require  one  or  more  attesting  witnesses;  * 
and,  secondly,  instruments  which  require  attestation,  under 
some  statutory  provision.  Of  the  former  class,  the  most  usual 
are  deeds  and  instruments  executed  under  powers  contained  in 
and  reserved  by  other  instruments.  In  the  other  class  of  instru- 
menta  requiring  attestation,  may  be  enumerated : — 

Wills  and  codicils  (1  Vict.  c.  26). 

Warrants  of  attorney,  and  cognovits  (1  &  2  Vict  c  110). 

Agreements  between  the  master  of  a  ship  and  a  merchant  sea- 
man (the  Merchant  Shipping  Act,  1854,  Part  III.). 

Deeds  of  composition,  arrangement  and  inspectorship  under 
the  Bankruptcy  Act,  1861,  s.  192. 

(BilU  of  sale  do  not  seem  to  require  any  attestation,  notwith- 
standing the  language  of  17  &  18  Vict.  c.  36.) 

Even  in  these  cases,  the  necessity  for  calling  the  attesting  wit- 
neo  only  arises  where  it  is  necessary  to  prtwe  the  instrument. 
For  the  parties  against  whom  any  of  these  instruments  requiring 
attestation  are  sought  to  be  used,  may  waive  the  necessity  for 
calling  the  attesting  witness,  by  admissions.  Thus,  if  in  the 
coarse  of  the  proceedings  in  the  cause,  the  party  voluntvily  ad- 
nits  the  execution,  or  if  by  his  pleadings  he  does  not  require  the 
execution  to  be  proved,  there  is  no  necessity  for  calling  the  at- 
testing witness.  But  where  proof  has  to  be  given  of  attestation, 
the  necessity  for  calling  the  attesting  witness  cannot  be  avoided 
by  patting  the  party  to  the  deed,  and  against  whom  it  is  sought 
to  be  used,  into  the  witnes8<box,  and  extracting  an  admission  of 
the  exeeatioD  from  him  (  Wkyman  v.  Garih^  8  Ex.  803). 

The  judges  of  the  Court  of  (  hancery  seem  unwilling  to  apply 
Ais  enactment  in  ex  parte  cases  (Re  Reay's  Estate,  1  Jur.,  N.  S. 
222,  V.  C.  K.,  8th  March,  1855). 

As  to  calling  upon  a  party  to  admit  a  document,  by  notice  to 
admit;  and  the  proof  by  affidavit  of  such  admission  when  made, 
seeC.  L.  P.  A.  1852,  ss.  117,  118  (ante,  pp.  101-4);  and  as  to 
die  form  of  a  notice  to  admit,  R.  G.,  H.  T.  1853,  r.  29,  post, 

27.  Comparison  of  a   disputed   writing  with   any  comparison 

of  dispated 


writing. 


*  By  the  22  fr  23  Vict  o.  35, 1. 12,  It  U  enacted,  that  "a  deed  hereafter 
txeeated  In  the  pretence  of,  and  attested  by,  two  or  more  witnesses.  In  the 
Baoaer  hi  whl-h  d^eds  aie  orolnarity  executed  and  attested,  shall,  so  far  as 
if«^«ets  the  execution  and  attestation  thereof,  be  a  valid  execution  of  a 
pover  of  appointment  by  deed  or  by  any  instrument  in  wrltini?  not  testa- 
■»ea«ry,  not«ith:»tand{ng  it  shall  have  been  expressly  required  that  a  deed 
or  teiirament  in  writing  made  in  exercise  of  sucii  power,  xhould  be  executed 
«  auested  with  some  additional  or  other  form  of  execution  or  attestation  or 
M^emnity :  provided  always,  that  this  provision  shall  not  operate  to  defeat 
any  dirtction  in  the  Insrniment  creating  the  power,  that  the  consent  of  any 
particular  person  shall  be  necessary  to  a  valid  execution,  or  that  any  act 
skall  be  performed  in  wder  to  give  validity  to  any  appointment,  having  no 
Rteloa  to  the  mode  of  executing  and  attesting  the  instrument,  and  nothing 
hcMn  contained  shall  prevent  the  donee  of  a  power  from  executing  it  con- 
formabiy  to  the  power,  by  writing  or  otherwise  than  by  an  instrument 
eieented  and  attested  as  an  ordinary  deed,  and  to  any  such  execution  of 
a  pe«ai  thk  provision  shall  not  extend." 
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writing  proved  to  the  satisfaction  of  the  judge  to  be 
genuine,  shall  be  permitted  to  be  made  bj  witnesses  ; 
and  such  writings,  and  the  evidence  of  witnesses  re- 
specting the  same,  maj  be  submitted  to  the  court  and 
jury  as  evidence  of  the  genuineness  or  otherwise  of 
the  writing  in  dibpute. 

See  Birch  v.  Ridgway  ( I  F.  &  F.  270,  ecr.  Pollock,  C.  B.) 
SembU  in  an  action  by  indorsee  against  acceptor  of  a  bill  of 
exchange,  where  acceptor  denies  the  indorsement  of  the  drawer, 
such  indorsement  may  be  proved,  under  this  section  by  com- 
parison with  the  signature  of  the  drawer  upon  the  bill,  which  the 
acceptor  is  estopped  from  denying. 

For  the  purpose  of  comparison  under  this  section,  the  disputed 
writing  must  be  produced  in  coun;  and  this  section  does  not 
therefore  apply  to  documents  which  are  not  produced,  and  of 
which  it  is  sought  to  give  secondary  evidence.  And  it  has  been 
thus  decided  by  Wilde,  B.,  in  Jrbon  v.  Fusiell  (3  F.  &  F.  152). 

Stamps. 
ProvisioD  28.  Upon  the  production  of  any  document  as  evi- 

dooumeutr'  dcncc  at  the  trial  of  any  cause,  it  shall  be  the  duty  of 
at  tbo  trial,  ^he  officer  of  the  court,  whose  duty  it  is  to  read  such 
document,  to  call  the  attention  of  the  judge  to  any 
omission  or  insufficiency  of  the  stamp  ;  and  the  docu- 
ment, if  unstamped,  or  not  sufficiently  stamped,  shall 
not  be  received  in  evidence  until  the  whole,  or  vas  the 
case  may  be)  the  deficiency  of  the  stamp  duty,  and  the 
penalty  required  by  statute,  together  with  the  addi- 
tional penalty  of  one  pound,  shall  have  been  paid. 

This  section  does  not.  of  course,  interfere  in  any  way  with  the 
right  of  the  court  or  the  parties  to  use  unstamped  instruments 
for  collateral  purposes  only.  The  cases  on  this  subject  are  col- 
lected in  Chittff**  Statutet,  vol.  iv.  Srd  ed.,  p.  438,  note  (6). 

Stamp  objections  by  the  officer  of  the  court,  are  sometimes 
avoided  by  the  consent  of  the  parties  to  the  use  of  copies  of  un- 
stamped originals,  for  the  officer  of  the  court  can  only  take  such 
objections  as  the  parties  might  have  taken  if  this  section  bad 
not  been  enacted  (see  Tradst  v.  Hargreave*  4  F.  &  F.  1078, 
Keating,  J.)  If  an  admitted  copy  of  a  document  be  put  in 
evidence,  and  it  afterwards  appears  that  the  original  was  not 
duly  stamped,  the  unstamped  copy  is  still  admissible  (Id.) 

In  a  special  case  relating  to  a  policy  of  insurance,  it  appeared 
that  the  original  policy  was  unstamped,  but  the  parties  had  agreed 
that  the  ca^  should  be  argued  as  if  a  stamped  policy  had  ex- 
isted, the  Court  of  Exchequer,  however,  having  formal  notice  of 
the  defect,  declined  to  hear  the  case,  on  the  ground  that  the 
stamp  laws  had  not  been  complied  with  {Nixon  v.  Albion  Marint 
'   Imnrance  Company,  L.  R.  2  Ex.  338). 

Counsel  may  still  take  stamp  objections  \  and  where  secondary 
evidence  of  an  unstamped  document  is  tendered,  such  objections 
cannot  ordinarily  be  taken  by  the  officer  of  the  court,  until  counsel 
has  elicited  by  crnss-examination  the  fact  of  its  not  having  been 
stamped  when  last  seen.  See  the  rule  as  to  the  presumption  of 
a  document  having  been  duly  stamped  discussed  in  Gotmademe  v. 
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CarretKn  C.  B.  ZS  ;  L.  I.  25,  C  P.  216):  and  Jrb<m  v.  Fattell 
(11  W.  R.  26;  7  L.  J..  N.  S.  285.  Ex  .  M.  T.  1862). 

An  unstamptd  registered  bill  of  sale  may  be  rendered  admis- 
sible in  evidence  under  this  section,  by  payment  of  the  stamp 
doty  and  penalty  {Bellamy  ▼.  Smith,  4  B.  fit  S.  265 ;  L.  J.  32, 
a  B.  Z66). 

29.  Sach  officer  of  the  court  shall,  upon  pajment  to  omceroftiie 
him  of  the  whole,  or  (as  the  case  maj  be)  of  the  defi-  JJJi"  {JJ** 
cieucy  of  the  stamp  duty,  payable  upon  or  in  respect  dutj  and 
of  such  document,  and  of  the  penalty  required  by  sta-  ^  '^* 
tute,  and  of  the  additional  penalty  of  one  pound,  give 
a  receipt  for  the  amount  of  the  duty  or  deficiency  which 
the  judge  shall  determine  to  be  payable,  and  also  of 
the  penalty,  and  thereupon  such  document  shall  be  ad- 
missible in  evidence,  saving  all  just  exceptions  on  other 
grounds;  and  an  entry  of  the  fact  of  such  payment,  and 
of  the  amount  thereof,  shall  be  made  in  a  book  kept  by 
such  officer ;  and  such  officer  shall,  at  the  end  of  each 
sittings  or  assizes  (as  the  case  may  be),  duly  make  a 
return  to  the  Commissioners  of  the  Inland  Revenue  of 
the  monies,  if  any,  which  he  has  so  received  by  way  of 
duty  or  penalty,  distinguishing  between  such  monies, 
and  stating  the  name  of  the  cause  and  of  the  parties 
from  whom  he  received  such  monies,  and  the  date,  if 
any,  and  description  of  the  document  for  the  purpose 
of  identifying  the  same  ;  and  he  shall  pay  over  the 
said  monies  to  the  Receiver-general  of  the  Inland 
Revenue,  or  to  such  person  as  the  said  Commissioners 
shall  appoint  or  authorize  to  receive  the  same;  and  in 
case  such  officer  shall  neglect  or  refuse  to  furnish  such 
account,  or  to  pay  over  any  of  the  monies  so  received 
by  him  as  aforesaid,  he  shall  be  liable  to  be  proceeded 
against  in  the  manner  directed  by  the  eighth  section  of 
an  act  passed  in  the  session  of  parliament  holden  in 
the  thirteenth  and  fourteenth  years  of  the  reign  of 
Her  present  Majesty,  intituled  "^w  Act  to  repeal  is&uvict. 
certain  Stamp  Duties,  and  to  grant  others  in  lieu  ^  *'' 
thereof,  and  to  amend  the  Laws  relating  to  the 
Stamp  Duties;^'  and  the  said  Commissioners  shall, 
upon  request,  and  production  of  the  receipt  hereinbe- 
fore mentioned,  cause  such  documents  to  be  stamped 
with  the  proper  stamp  or  stamps  in  respect  of  the 
sums  so  paid  as  aforesaid :  provided  always,  that  the 
aforesaid  enactment  shall  not  extend  to  any  document 
which  cannot  now  be  stamped  after  the  execution 
thereof,  on  payment  of  the  duty  and  a  penalty. 

No  provision  is  made,  it  will  be  observed,  for  the  return  of  the 
money,  in  the  event  of  the  judj^e  at  the  trial  having  wrongly  de- 
termined that  the  instrument  was  insufficiently  stamped,  and  the 
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Nodocn^ 
xnent  under 
this  act  to 
lequire  a 
stamp. 

Ko  new  trial 
for  ruling  as 
to  stamp. 


Stamp  duty  and  penalties  having  been  thereupon  paid  by  the 
party  producing  the  document.  Payment  at  the  trial  might  be 
considered  a  waiver  of  any  objection,  and  to  bar  any  subsequent 
application  to  the  court  for  the  return  of  the  money  ;  and  if  the 
uarty  tendering  a  document  in  evidence  relies  on  its  sufficiency, 
he  should,  perhaps,  on  the  judge  deciding  that  it  is  insufficient, 
withdraw  it,  and  make  its  rejection  the  ground  of  a  subsequent 
application  for  a  new  trial.  But  probably,  in  a  very  clear  case, 
upon  a  memorial  to  the  proper  department  of  the  executive 
government,  the  money  would  be  returned. 

30.  No  document  made  or  required  under  the  pro- 
visions of  this  act  shall  be  liable  to  anj  stamp  duty. 

31.  No  new  trial  shall  be  granted  by  reason  of  the 
ruling  of  any  judge  that  the  stamp  upon  any  docu- 
ment is  sufficient,  or  that  the  document  does  not  re- 
quire a  stamp. 

Nor  should  the  judge  at  Nisi  Prius  give  leave  to  move  upon 
such  a  ruling  {Siordet  v.  Kuczinski^  17  C.  B.  251  ;  Taitersall  ▼. 
Feamely,  17  C.  B.  368;  Cory  v.  DavU,  14  C.  B.,  N.  S.  370; 
Rutty  v.  Benthall,  L.  R.  2  C.  P.  488,  per  Byles,  J.) ;  unless  by 
consent  of  the  parties  {Fames  v.  Smith,  1  Jur.,  N.  S.  1025.  Ex. 
M.  T.  1855) ;  but  in  Heiser  v.  Grout  (5  H.  &  N.  35),  the  Court 
of  Exchequer  doubted  if  this  course  could  be  taken. 

If,  however,  the  document  be  formally  tendered  in  evidence, 
and  rejected  by  the  judge  on  the  ground  of  the  insufficiency  of 
the  stamp,  the  ruling  is,  of  course,  still  open  to  review  (ShatjfUs 
v.  Richard,  2  H.  &  N.  57). 


Error  may 
be  brought 
on  a  special 


Error  on  a  Special  Case. 

32.  Error  may  be  brought  upon  a  judgment  upon  a 
special  case  in  the  same  manner  as  upon  a  judgment 
upon  a  special  verdict,  unless  the  parties  agree  to  the 
contrary ;  and  the  proceedings  for  bringing  a  special 
case  before  the  Court  of  Error  shall,  as  nearly  as  may 
be,  be  the  same  as  in  the  case  of  a  special  verdict ; 
and  the  Court  of  Error  shair  either  affirm  the  judg- 
ment or  give  the  same  judgment  as  ought  to  have 
been  given  in  the  court  in  which  it  was  originally 
decided,  the  said  Court  of  Error  being  required  to 
draw  any  inferences  of  fact  from  the  facts  stated  in 
such  special  case  which  the  court  where  it  was  origin- 
ally decided  ought  to  have  drawn. 

Error  may  be  brought  on  a  special  case,  '*  unless  the  parties 
agree  to  the  contrary"  If,  notwithstanding  such  agreement, 
error  is  brought,  the  proceedings  in  error  will  be  quashed  ;  and 
this  whether  the  agreement  be  express  {Camden  v.  £rfi>,  1  H.  Bl. 
21  )j  or  implied,  as  if,  for  instance,  the  parties  have  agreed  to  be 
bound  by  the  judgment  of  the  court  below  {Brown  v.  Granville,  2 
Dowl.  796 ;  Garrard  v.  Tuck,  8  C.  B.  255,  where  the  cases  are 
collected);  see  also  Howell,  Vestry  Clerk^  inc  v,  London  Dock 
Company  (8  W.  R.  562,  Q.  B.,  t.  T.  18C0),  where,  it  having 
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bfeo  agreed  that  a  special  case  should  be  dealt  with  by  the  Court 
o(  Qneen's  Bench  as  if  granted  by  the  Quarter  Sessions  on  appeal 
agtinst  a  rate,  an  appeal  from  'the  Queen's  Bench  was  struck 
out  by  the  Court  of  Exchequer  Chamber ;  and  see  p.  134,  ante. 

Costs  are  payable  in  all  cases  on  quashing  proceedings  in  error 
(4  Anne,  c.  16,  s.  25). 

In  a  case  where  the  Court  of  Exchequer  Chamber  reversed 
the  Judgment  of  the  Court  of  Queen's  Bench  given  on  a  special 
n&e,  and  on  error  being  brought,  the  House  of  Lords  reversed 
the  judgment  of  the  Court  of  Exchequer  Chamber,  the  form  of 
the  judgment  of  the  house  was  "  that  the  judgment  of  the  Court 
of  Exchequer  Chamber  be  reversed,  and  that  the  judgment  of 
the  Court  of  Queen's  Bench  be  affirmed  with  costs  "  ( IVaUh  v. 
Trimmer,  L.  R.  2  H.  L.  220). 

Error  lies  under  this  section,  on  a  specif  case  stated  in  pro- 
ceedings on  an  interpleader  issue  {Gumm  v.  Tyrie^  6  B.  &  S. 
298;  L.J.,34Q.  B.  124). 

A  special  case  may  be  stated  under  the  8  &  4  Will.  4,  c.  42, 
s.  25,  which  enables  the  parties  "  in  any  action  or  information 
after  issue  joined,  by  consent  and  by  order  of  a  judge,  to  state  the 
facts  of  the  case  in  the  form  of  a  special  case  for  the  opinion  of 
the  court,  and  to  agree  that  a  judgment  shall  be  entered  for  the 
plaintiff  or  defendant,  by  confession  of  nolle  prosequi  immediately 
after  the  decision  of  the  case,  or  otherwise,  as  the  court  may  think 
fit,  and  judgment  shall  be  entered  accordingly." 

A  special  case  may  also  be  stated  under  C.  L.  P.  A.  1852, 
ss.  46,  47,  48,  179,  (ante,  pp.  50,  51,  148). 

A  special  case  may  be  stated  by  an  arbitrator,  or  by  the  judge 
tniing  a  cause  without  a  jury,  under  ss.  4,  5,  (ante,  p.  207) ;  but 
error  cannot  be  brought  upon  such  a  special  case  (Gumm  y. 
FimfUr,  2  E.  &  E.  890 ;  L.  J.  29,  Q.  B.  189). 

The  mode  of  proceeding  to  error  is  regulated  by  C.  L.  P.  A. 
1852,  ss.  146—167  {ante,  pp.  126—138). 

it  seems  doubtful  whether  a  special  case  can  be  amended  after 
judgment,  and  error  brought  thereon,  unless  by  consent  ( dolman 
V.  Anchor  Insurance  Company y  6  C.  B.,  N .  S.  536 ;  see  also 
Ganihtmy  ▼.  mtan,  2  Weekly  Notes,  1867.  p.  254,  C.  P.  M.T.) 

it  also  seems  doubtful  whether  error  lies  upon  a  special  case 
stated  with  some  only  of  several  defendants,  where  the  others 
have  allowed  judgment  to  go  by  default  (Boyd  v.  Robint,  5  C.  B., 
K.  S.679;  L.  J.  28,  C.  P.  73). 

See  as  to  form  of  a  special  case,  R.  G.,  H.  T.  25  Vict,  foet, 

EuLES  Nisi. 

33.  In  every  rule  nisi  for  a  new  trial  or  to  enter  a  Ground*  to 

verdict  or  nonsuit,  the  grounds  upon  which  such  rule  JJie^^iS^fo^ 

ihall  have  been  granted  shall  be  shortly  stated  therein,  new  trial. 

Where  a  rule  nisi,  drawn  up  on  reading  an  affidavit  and  depo- 
sition, called  on  the  defendant  to  show  cause  why  a  new  trial 
should  not  be  had  *'  on  the  grounds  set  forth  in  the  said  affidavit 
and  deposition  ;"  it  was  held  that  this  section  had  not  been  com- 
plied with ;  but,  under  the  circumstances  of  the  case,  the  rule 
«a«  allowed  to  stand  over  for  amendment  {Drayson  v.  Andrewtf 
10  Excb.  472).  It  is  a  sufficient  statement  of  the  grounds,  in  a 
rule  for  a  new  trial,  that  "  the  judge*s  direction  to  the  jury  tbat« 
the  plaintiff  was  entitled  only  to  nominal  damages,  was  wrong" 
{WaUon  V.  Lane,  2  Jur.  N.  S.  119,  Ex.  H.  T.  1856). 
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In  some  ctset.  application  to  set  aside  proceedings  on  the 
ground  of  irregularity  for  instance,  a  rule  nisi  cannot  be  aup- 
portedfOr  made  absolute  upon  a  ground  different  from  that  stated 
therein  (Smith  v.  Ctark,  2  Dowl.  218;  Doe  d.  FtMk  v.  Maedomnell, 
8  Dowl.  488).  The  court  in  other  cases,  and  especially  appli- 
cations for  a  new  trial,  has  not  hitherto  been  bound  by  the  terms 
of  the  rule,  but  has  moulded  it  to  meet  the  justice  of  the  case 
{Bote  V.  Kensey.  1  CM.  &  R.  88 ;  Doe  ^.  Lord,  7  A.  &  B.  610 ; 
Higgint  V.  NichoUst  7  Dowl.  651).  The  grounds  on  which  a  rule 
nisi  was  granted,  were  not  in  these  cases  specified  •  iu  the  rule 
itself. 

Semble,  that  where  a  plaintiff  has  died  intestate  since  the  trial, 
a  new  trial  cannot  be  moved  for  on  behalf  of  his  widow  or  next 
of  kin  without  letters  of  administration  being  first  taken  out 
{Lloyd  V.  Ogieby,  6  C.  B.,  N.  S.  667). 


Appeal  on  Motions  to  enter  a  Verdict  or 
Nonsuit,  or  for  a  New  Trial. 

nfntd^  34.  In  all  cases  of  rules  to  enter  a  verdict  or  non- 
party nisy  salt  upon  a  point  reserved  at  the  trial,  if  the  rule  to 
appeaL  ghow  cause  be  refused  or  granted  and  then  discharged 

or  made  absolute,   the  partj  decided  against   may 

appeal. 

The  Court  of  Exchequer  Chamber  held,  that  this  section  did 
not  extend  to  canes  where  the  point  was  received  before  the  pass- 
ing of  th'iB  &ct{  f^ansittartY,  Taylor,  4  E.  &  B.  910;  L.  J.  24^ 
Q.  B.  198). 

A  rule  obtained  upon  leave  reserved  to  move  to  reduce  the 
amount  of  a  verdict,  is  substantially  a  rule  to  enter  a  verdict 
within  the  meaning  of  this  section  ( Seeger  v.  Duthie.  8  C  B., 
N.  S.  72;  L.  J.  30,  C.  P.  65  :  Hodfiman  v.  Wett  Midland  Railway 
Company,  5  B.  ^  S.  173 :  L.  J.  35,  Q.  B.  85). 

Where  the  judges  are  equally  divided  in  opinion,  the  role, 
though  strictly  dropped,  may  be  considered  as  discharged  for  the 
purpose  of  appeal  under  this  section  (Levy  v.  Green,  6  W.  K.209, 
Q.  B..  H.  T.  1858);  but  the  common  practice  in  such  cases,  is 
for  the  junior  judge  to  withdraw  his  judgment,  and  thus  diMurb 
the  balance  ( Butnett  v.  Jllen,  4  Jur.  N.  S.  488,  Kx.  T.  T.  1858  ; 
Bishop  V.  Trustees  qf  the  Bedford  Charity,  1  E.  &  B.  697  ;  L.  J.  28, 
Q.  B.  220). 

An  appeal  does  not  lie  under  either  this  or  the  following  sec> 
tion,  where  a  rule  for  a  new  trial  is  made  absolute  on  account  of 
such  uncertainty  as  to  the  facts  proved  at  the  former  trial,  as  to 
leave  the  court  unable  otherwise  to  do  justice  between  the  parties 
{Bristow  V.  Reynolds,  2  Jur.  N.  S.  790,  Ex.  T.  T.  1856);  nor 
does  it  lie  where  a  new  trial  is  directed  by  the  court  for  the 
furtherance  of  justice  in  the  exercise  of  its  own  discretion  in. 
dependently  of  the  wish  of  the  parties  {Abbott  v.  feary,  6  H.  &  N. 
113  ;  L.  J.  29.  Ex.  475). 

It  is  not  necessary,  in  order  to  give  a  right  of  appeal,  that  the 
rule  he  made  absolute  in  the  terms  in  which  it  was  granted 
{Gether  v.  Capper,  18  C.  B.  866 ;   L.  J.  25,  C.  P.  260) 

This  section  has  been  held  to  apply  in  Interpleader  {Withert  t. 

•Parkes,  4  H.  &  N.  524,  810) ;  and  in  ihe  case  of  a  point  reserved 

at  a  trial  before  an  under-sheriff  (£fs^  v.  Green,  1  £.  &  E.  96SI ; 
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L  J.  38,  Q.  B.  319)  ;  but  it  is  very  doubtful  whetber  it  applies 
to  an  Information  of  Intrusion  {Jti,-Geu.  ^f  Prinet  rf  Wales  y, 
BrisUl  WaUrworkt,  L.  J.  24,  Ex.  205) ;  and  it  most  probably 
does  not  apply  to  Indictments,  though  tried  at  iVin  Priui  {Reg, 
V.  laMahitants  <if  Bedfordshire,  L.  J.  24,  Q.  B.  86 ;  see  also  Howeli, 
Fegiry  Oerk  ▼.  LomdomDock  Company,  8  W.  R.  562,  Q.  B.  T.  T. 
1860> 

A  sugi^cstion  of  error  under  the  C.  L.  P.  A.  1852,  and  an  appeal 
midcT  this  section,  may  be  made  and  argued  together  (  fVheelton  ▼. 
BardiMty,  8E.&B.2d2). 

The  Court  of  Queen's  Bench  is  to  be  the  court  of  appeal,  for 
die  purposes  of  this  section,  in  reference  to  motions  for  new  trials, 
or  to  enter  verdicts  or  nonsuits,  which  were  previously  made  to 
die  judges  of  the  respective  courts  of  common  pleas  at  Lancaster 
and  courts  of  pleas  at  Durham  (s.  1 02,  poet), 

A  rule  niti  having  been  granted  to  the  defendant  for  a  new  trial 
upon  the  ground  of  the  verdict  being  against  evidence,  and  also 
to  enter  the  verdict  for  him  on  the  ground  of  misdirection ;  and 
the  rale  having  been  made  absolute  on  the  latter  ground  to  enter 
the  ▼erdict  for  him,  the  rule  as  to  a  new  trial  standing  over, 
notice  was  given  by  the  plaintiff  of  appeal,  and  the  defendant  then 
signed  judgment  The  judgment  of  the  court  below  was  affirmed 
in  error;  and  thereupon  the  defendant  got  an  injunction  in 
equity  dissolved.  The  judgment  was  ultimately  reversed  in  the 
Honae  of  Lords,  and  die  court  then,  it  not  appearing  that  the 
plsiotiff  had  been  prejudiced,  allowed  the  defendant  to  re-enter 
the  case  in  the  new  trial  paper,  as  to  the  rule  for  a  new  trial 
{BetU  V.  Mignziet,  II  W.  R.  88,  Q.  B.  M.  T.  1862). 

As  to  an  appeal  under  this  section  by  the  defendant  in  one  of 
several  consolidated  actions  other  than  the  representative  action, 
see  Tkmas  v.  Winter,  (17  L.  T.  N.  S.  148,  C.  P.  M.  T.  1867). 

See  as  to  the  practice  upon  die  argument,  Kingrfbrd  v.  Merry 
(1  H.  ar  N.  503) ;  and  s.  40,  and  note  (jmmI,  p.  242). 

35.  In  all  cases  of  motions  for  a  new  trial  upon  the  Appeal  upon 
ground  that  the  judge  has  not  ruled  according  to  law,  ^^^Sior 
if  the  rule  to  show  cause  be  refused,  or,  if  granted,  be  •bwiute. 
then  ^scharged  or  made  absolute,  the  party  decided 
agminst  may  appeal,  provided  any  one  of  the  judges 
dissent  from  the  rule  being  refused,  or,  when  granted, 

being  discharged  or  made  absolute,  as  the  case  may  be, 
or,  provided  the  court  in  its  discretion  think  fit  that  an 
^ypeal  should  be  allowed ;  provided,  that  where  the 
application  for  a  new  trial  is  upon  matter  of  discretion 
cfoly,  as  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence  or  otherwise,  no  such  appeal 
shall  be  allowed. 

See  note  to  previous  section. 

36.  The  Court  of  Error,  the  Exchequer  Chamber,  courts  of 
mod  the  House  of  Lords  shall  be  courts  of  appeal  for  ^^Snelt^ 
the  jmrposes  of  this  act.  sppeaL 

The  ezpressioD  Court  of  Error  appears  to  ha?e  reference  to 
SL  Itn^poei. 

Compare  this  wi^  C.  L.  P.  A.  1 860,  ••  6,  pott. 
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^^^  ^  37.  No  appeal  shall  be  allowed  hdIosb  notice  tkereof 

*'^**^'  be  given  in  writing  to  the  opposite  party  or  his  attor- 
ney, and  to  one  of  the  masters  of  the  court,  within 
four  days  after  the  decision  complained  of,  or  each 
Airther  time  as  may  be  allowed  by  the  court  or  a 
judge. 

This  further  time  may  be  allowed  upon  applicatioii  made  after 
the  four  days  have  expired  {Dudley,  Earl  qf  £nom,  ITorc^  t. 
UmUy,  5  H.  &  N.  656;  L.  J.  29.  Ex.  372) ;  but  the  court  wiH 
not  grant  it  in  a  clear  case  {Kelmer  v.  Baxter ,  L.  R.  2  C.  P.  174^ 
See  also  fFaiton  v.  Lane,  L.  J.  25,  Ex.  240). 

Bafl.  38.  Notice  of  appeal  shall  be  a  stay  of  execvtioii, 

provided  bail  to  pay  the  sum  recovered  and  costs,  or 
to  pay  costs  where  the  appellant  was  plaintiff  below^ 
be  given,  in  like  manner  and  to  the  same  amount  ag 
bail  in  error,  within  eight  days  after  the  decision  cona- 
plained  of,  or  before  execution  delivered  to  the  sheriff 

See  C.  L.  P.  A.  1852,  s.  151,  and  note  (ante,  pp.  129, 1M). 

Bail  for  costs  on  appeal  may  be  required  where  security  finr  dM 
eosts  of  the  action  were  g^iven  in  the  court  below  {Bomgletuc  v. 
Suayne,  2  W.  R.  491.  Exch.  T.  T.  1854); 

A  defendant  residing  abroad  may  be  required  to  give  secoritj 
for  costs  upon  appeal  (Dudley,  Earl  qf  v.  Lumley,  ubi  euprk). 

Form  of  39.  The   appeal  hereinbefore  mentioned  shall  be 

appeal.  ^p^,^  ^  ^^^^^  ^  y^  Stated  by  the  parties  (and  in  case  of 

difference,  to  be  settled  by  the  court,  or  a  judge  of  tho 
court  appealed  from),  in  which  case  shall  be  set  forth 
so  much  of  the  pleadings,  evidence,  and  the  ruling  or 
judgment  objected  to,  as  may  be  necessary  to  raise  the 
question  for  the  decision  of  the  Court  of  Appeal. 

See  R.  G.,  H.  T.,  25  Vict,  jfH. 

Where  a  rule  was  made  absolute  to  enter  a  verdkt  fior  the 
defendant,  and  the  plaintiff  appealed,  Byles,  J.  held  at  chambcrt 
that  the  defendant  need  not  take  any  step  towards  settling  the 
case  under  this  section  ;  but  if  the  plaintiff  did  not  do  to  with 
due  promptitude,  the  court  would  compel  him  to  do  so  under 
pain  of  inal  judgment  for  the  defiondant  (Bant  t.  Jllgmd^  9  H 
&  F.  155). 

Rule  HiH  40.  When  the  appeal  is  from  the  refusal  of  the  court 

apJeSf  how    bclow  to  grant  a  rule  to  show  cause,  and  the  Court  of 
disposed  of.    Appeal  grant  such  rule,  such  rule  shall  be  argued  and 
disposed  of  in  the  Court  of  AppeaL 

Where  there  is  an  appeal  against  a  refusal  to  grant  a  nde  Co 
show  cause,  ajid  the  Court  of  Error  grants  such  nde,  cause  ia  to 
be  shown  in  the  first  instance.  When  a  preliminary  objectioii  to 
the  appeal  is  to  be  raised,  the  time  for  objectinff  is  when  ^e  re- 
spondent shows  cause,  and  not  till  then.    It  is  no  objeetioa  to 
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•B  appeal  agmiatt  a  refttsal  to  mnt  a  role  on  a  point  reaenred 
under  s.  34  (oa/f,  p.  240),  that  the  point  is  not  simply  a  point  of 
kv,  hat  one  involving  law  and  fact,  and  requiring  the  court  to 
draw  conclusions  upon  the  facts  of  the  case  as  a  Jury  would  do 
{Kiagwford  v.  Merry,  1  H.  ft  N.  iSOS). 


41.  The  Court  of  Appeal  shall  give  each  judgment  Jadgnent 
as  ought  to  have  been  given  in  the  court  bdow;  and  JJ^"  ^ 
all  such  further  proceedings  maj  be  taken  thereupon 
as  if  the  judgment  had  been  given  by  the  court  in 
which  l^e  record  originated. 

See  Cattrda  ▼.  EktdU  (L.  R.  2  C.  P.  868). 

It  waa  said  by  Jerris,  C.  J.,  that  the  power  to  amend  does  not 
ffo  into  the  court  of  appeal  {Johnson  v.  Gotlett^  18  C.  B.  728 ; 
L.  J.  25,  C.  P.  277) ;  ted  ^ttare.  Where  the  judges  of  the  court 
of  appeal  are  equally  divided  in  opinion,  the  judgment  of  the 
court  of  appeal  is  in  affirmance  of  that  of  the  court  below  (IRcAr- 
sm  ▼.  Cctf,  3  C.  B^  N.  S.  523). 

It  would  seem  that  pending  the  appeal,  judgment  ought  not 
to  be  aigDed  in  the  action  ( Tffne  Improvement  Commueiomert  v. 
Gemerai  Sieam  Ntwigathn  Company,  2  Weekly  Notes,  1S67»  p.  159, 
Q.B.E.T). 


42.  The  Ck)urt  of  Appeal  shall  have  power  to  ad-  Powen  of 

judge  payments  of  costs  and  to  order  restitution ;  and  ^^u  to^ 

they  shall  have  the  same  powers  as  the  Court  of  Error  JgJJJ^ 
m  respect  of  awarding  process  and  otherwise. 

The  ordinarr  practice  is  to  adjudge  costs  of  appeal  to  a  sue- 


ccaaful  respondent,  bat  not  to  a  successful  appeflant  {Bewker  v. 
WimJte,  6  £.  3r  B.  675 ;  Yottmg  v.  MoeOer,  6  £.  &  B.  681 :  see 
also  Levy  ▼.  Green,  7  W.  R.  487,  a  B.  E.  T.  1859). 

After  the  decision  of  the  court  below,  and  after  final  judgment 
kaa  been  signed,  such  court  has  been  held  by  Crompton,  J.,  to 
have  no  power  with  reference  to  the  costs  of  an  appeal ;  and, 
dierefiBfe,  where  a  defendant  appealed  against  a  decision  refusing 
a  Toley  and  paid  the  damages  and  costs  m  lieu  of  bail,  and  after- 
wsrds,  and  before  the  case  was  settled,  abandoned  his  appeal,  that 
IwwBfd  judge  held  that  the  platntiff  was  not  entitled  to  bis  costs 
eooseqisent  upon  such  appeal  {Parr  v.  Winteringham,  5  L.  T., 
K.  S.  861,  Bail  Court,  M.  T.  1861). 

Yarious  powers  were  conferred  by  the  C.  L.  P.  A.  1852,  on 
coorta  of  error  (ss.  156  and  157,  ante,  pp.  188, 134).  Referring  to 
ibose  sections,  and  to  s.  32  and  note  (ante,  pp.  238, 289),  it  will  be 
seen  tbat  the  court  of  appeal  has  power  to  quash  the  proceedings 
0O  appeal,  in  all  cases  in  which  an  appeal  does  not  he,  or  where 
diej  are  taken  against  good  faith ;  and  it  may,  perhaps,  thence 
bare  power,  independently  of  s.  41,  ntpra,  to  give  such  judgment 
and  award  such  procesa.  as  the  court  appealed  firom  ought  to  have 
done,  without  regard  to  the  party  appealing ;  ted  quare. 

Aa  to  allowing  interest  on  ajudgment  pending  proceedings  on 
appe^  under  tins  Act,  see  R.  PI.  T\  T.  1853,  r.26,  note,  and  R.  O. 
?.T.  1867,  port. 
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Enornpon 
award  of  trial 
dtn»vo» 


43.  Upon  an  award  of  a  trial  de  novo  hj  anj  one 
of  the  superior  courts  or  by  the  Court  of  Error,  upon 
matter  appearing  upon  the  record,  error  may  at  once 
be  brought ;  and  if  the  judgement  in  such  or  any  other 
case  be  affirmed  in  error,  it  shall  be  lawful  for  the 
Court  of  Error  to  adjudge  costs  to  the  defendant  in 
error. 

A  trial  de  novo  (formerly  a  venire  de  novo)  it  awarded  for  some 
defect  appearing  upon  the  face  of  the  record ;  and  the  court  can 
neither  impose  conditioni  on  the  party  entitled  to  it,  nor  any 
terms  as  to  costs  (  Witham  v.  Lewis,  1  Wils.  48  ;  Edwards  ▼.  Brom, 
1  Tyrw.  281 ).  The  Court  of  Error  will  decide  on  every  question 
of  law  arising  upon  the  record,  even  though  error  is  broogfat 
thereon  only  as  to  the  award  of  a  trial  de  novo  {Carlisle  v.  Wkaky, 
L.  R.2H.  L.S91). 

8ee  note  to  C.  L.  P.  A.  1852,  s.  155  (ante,  p.  ISS). 


fut. 


Pajment  of  44.  When  a  new  trial  is  granted,  on  the  ground  that 
new*  riaTon  ^^  vcrdict  was  against  evidence,  the  costs  of  the  first 
matter  of  trial  shall  abide  the  event,  unless  the  court  shall  other- 
wise (wrder. 

This  section  modifies  R.  O.,  H.  T.  1853,  r.  54,  post. 

When  the  party  who  succeeded  on  tlie  first  trial,  fails  on  the 
second,  he  neither  pays,  nor  receives,  the  costs  of  the  first  trial 
{Evans  ▼.  Robinson,  L.  J.  24,  Ex.  212). 

In  an  action  bv  a  clerk  against  his  employer,  the  declaration 
contained  a  special  count  for  a  wrongful  dismissal,  and  the  com- 
mon count  for  work  and  labour.  At  the  first  trial,  the  plaintiff 
had  a  verdict  on  the  special  count,  no  claim  being  made  on  the 
count  for  work  and  labour.  A  new  trial  was  then  ordered,  **  the 
cosu  of  the  first  trial  to  abide  the  event"  On  the  second  trial 
the  defendant  obtained  the  verdict  on  the  special  count ;  but  the 
plaintifi*  now  set  up  a  claim  on  the  count  for  work  and  labour, 
on  which  he  had  a  verdict  for  4/.  19#.  Held,  that  the  plaintiff 
was  not  entitled  to  the  costs  of  the  first  trial,  *'  the  event  *'  re- 
ferred to  in  the  rule,  meaning  the  event  of  the  dispute  then  before 
the  court,  namely,  that  on  the  special  count  {Dtuvson  t.  Hmrrie^ 
11  C.  B.,  N.  S.  801 ;  L.  J.  31,  C.  P.  168). 

See  as  to  principles  guiding  the  courts  in  |rranting  new  trials 
upon  the  ground  or  verdicts  being  asainst  evidence,  AUamay  v. 
BenneU  (6  Jur.,  N.  S.  347,  Ex.  H.  T.  1860).  As  to  what  con- 
stitutes  a  perverse  verdict,  se%  observations  in  Adame  ▼.  The 
Great  Western  RaUway  Company  (10  W.  R.  84,  Ex.  M.  T.  1861^ 


AffldsTits  on 
new  matter. 


Affidavits. 

45.  Upon  motions  founded  upon  affidavits,  it  shall 
be  lawful  for  either  party,  with  leave  of  the  court  or  a 
judge,  to  make  affidavits  in  answer  to  the  affidavits  of 
the  opposite  party,  upon  any  new  matter  arising  oat  of 
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Boch  affidavitSy  sabject  to  all  sach  rules  as  shall  here- 
after be  made  respecting  such  affidavits. 

The  rales  of  court  relating  to  affidavits  are  R.  O.  H.  T.  1853, 
rr.  1S8— 148,  and  R.  O.,  M.  V.  1854,  rr.  1,  2,  post ;  but  the  new 
nlet  contemplated  by  this  section  haye  not  yet  been  framed 
(lee  PriU^iard  ▼.  leech,  2  Jur.,  N.  S.  475,  Ex.  E.  T.  1856). 

The  leave  of  the  court  should  not  be  applied  for  until  the 
"new  matter"  has  been  brought  before  the  court  in  the  usual 
come  upon  the  argument  of  the  rule  (see  Hayne  t.  Robertaon,  16 
C.  B.  554;  L.  J.  24.  C.  P.  155;  and  Wood  ▼.  Cox,  16  C.  B.  494 ; 
L.  J.  24,  C.  P.  155;  Swh^em  ▼.  Swinfen,  1  C.  B.,  N.  S.  364). 
This  rule  seema  consistent  with  convenience ;  since  the  further 
iffidavits  may  be  quite  unnecessary,  in  which  case  they  should 
not  be  made  ;  but  until  argument  it  may  not  appear  to  the  court 
whether  they  are,  or  are  not  necessary ;  besides  it  would  only 
be  through  abuse  of  the  courtesy  of  counsel  to  one  another,  that 
the  <*  new  matter"  contained  in  affidaviu  in  answer  (which, 
indeed,  may,  very  poenbly,  not  be  used  at  all)  could  become 
known  to  those  who  seek  to  reply  to  them  (see  Wood  v.  Cox, 
Bbi  mpra ;  and  per  Cresswell,  J.,  m  Swi^fen  v.  Swi^fen,  L.  J.  26, 
C  P.  98). 

On  a  rule  for  a  new  trial  on  the  ground  of  the  improper  rejec- 
tion of  evidence,  the  affidavit  in  answer  alleged  that  it  was  with- 
drawn and  not  rejected,  it  was  held  that  an  affidavit  in  reply 
itatiog  bow  it  came  to  be  withdrawn,  was  not  receivable  under 
this  section  (  Whitehmtu  v.  Hemmant,  L.  J.  27,  Ex.  295). 

This  enactment  is  confined  to  motions  in  court. 


Production  op  Documents. 

46.  Upon  the  hearing  of  any  motion  or  summons,  it  Power  to 
diall  be  lawfnl  for  the  court  or  judge,  at  their  or  his  j^^xeto 
discretion,  and  upon  such  terms  as  ihej  or  he  shall  direct  omi 
Aink  reasonable,   from  time   to   time  to  order  such  •*■"*"•" 


documents  as  they  or  he  shall  think  fit  to  be  produced, 
and  such  witnesses  as  they  or  he  may  think  necessary 
to  appear,  and  be  examined  tfivd  voce,  either  before 
such  court  or  judge,  or  before  the  master,  and  upon 
hearing  such  evidence,  or  reading  the  report  of  such 
master,  to  make  such  rule  or  order  as  may  be  just. 

In  RoberU  ▼.  Evans  (6  B.  &  S.  2,  8,  better  L.  J.  84,  Q.  B.  7),  an 
«bttrator  was  ordered  under  this  section,  or  s.  48  {poit,  p.  248), 
to  attend  before  the  master  to  be  examined  as  to  whether  he  had 
eahtfged  the  time  for  making  his  award  within  the  prescribed 
tnae;  the  arbitrator  having  renised  to  make  an  affidavit  as  to  the 
fret. 

In  Th0mae  v.  StutterhHm  (5  W.  R.  6,  Q.  B.  M.  T.  1856),  the 
toot  refused,  under  this  section,  to  errant  a  rule  absolute  in  the 
frst  instance  for  the  examination  of  a  witness  at  the  point  of 
death ;  and  it  would  seem  that  the  section  is  intended  only  to 
piovide  evidence  upon  otherwise  pending  motions  or  summonses 
(see  Asherrfi  v.  Foulkes,  18  C.  B.  261 ;  L.  J.  25,  C.  P.  202). 

Sec  BenneU  v.  Bayes  (i5  L.  T.  69,  Ex.  M.  T.  1859). 


tioiu. 
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Pjw»«»*i«y«  47.  The  court  or  judge  may,  by  such  rule  or  order, 
npoTn^h  or  any  subsequent  rule  or  order,  command  the  attend- 
ozamiiMtioB.  ance  of  the  witnesses  named  therein,  for  the  purpose  of 
being  examined,  or  the  production  of  any  writings  or 
other  documents,  to  be  mentioned  in  such  rule  or 
order;  and  such  rule  or  order  shall  be  proceeded  upon 
in  the  same  manner,  and  shall  have  the  same  force  and 
effect,  as  a  rule  of  the  court  under  an  act  passed  in  the 
first  year  of  the  reign  of  his  late  Majesty  King  Wil- 
«.  «f '  **  liwn  the  Fourth,  intituled  "-<4»  Act  to  enable  Courts 
of  Law  to  order  the  Examination  of  Witnesses  upon 
Interrogatories  or  otherwise;**  and  it  shall  be  lawful 
for  the  court,  or  judge,  or  master  to  adjourn  the 
examination  from  time  to  time  as  occasion  may  re- 
quire; and  the  proceedings  upon  such  examinaticHi 
shall  be  conducted,  and  the  depositions  taken  down,  as 
nearly  as  may  be,  in  the  mode  now  in  use  with  respect 
to  the  vivd  voce  examination  of  witnesses  under  the 
last-mentioned  act. 

Oraltxaimi-        The  reference  to,  and  aubstantial  incorporation  by  thia  and 
2^J2|^         subsequent  sections  of,  some  of  the  provisions  of  the  Stat.  1 
Will.  4,  c.  22,  renders  it  desirable  to  notice  that  act  in  some 
detail. 
1  Will.  4,  Section  4  empowers  the  courts  of  law  at  Westminster  and  the 

c 33, 4.4.  several  judges  thereof,  **in  every  action*  depending  in  such 
court,  upon  the  application  of  any  of  the  parties  to  such  suit,  to 
order  the  examination  on  oath,  upon  interrogatories  or  othervrise, 
before  the  master  or  prothonotary  of  the  said  court,  or  other 
person  or  persons  to  be  named  in  such  order,  of  any  witnesses 
within  the  jurisdiction  of  the  court  where  the  action  shall  be  de- 
pending, or  to  order  a  commission  to  issue  for  ^  ezamioatioo 
of  witnesses  on  oath  at  any  place  or  places  out  of  such  juriadic- 
tion,  by  interrogatories  or  otherwise,  and  by  the  same  or  any 
subsequent  order  or  orders,  to  give  all  such  directions  touching 
time,  place,  and  manner  of  such  examination,  as  well  within  the 
jiirisdiction  of  the  court  wherein  the  action  ahall  be  depending 
as  without,  and  all  other  matters  and  circumstances  connected 
with  such  examinations  as  may  appear  reasonable  and  just. 
*«<•  ^  And  sect  5  enacts,  "  that  when  any  rule  or  order  shall  be  made 

for  the  examination  of  witnesses  within  the  jurisdiction  of  the 
court  wherein  the  action  shall  be  depending,  by  authority  of  dus 
act,  it  shall  be  lawful  for  the  court,  or  any  judge  thereof  in  and 
by  the  first  rule  or  order  to  be  made  in  the  matter,  or  any  subae- 
quent  rule  or  order,  to  command  the  attendance  of  anv  peraoD  to 
be  named  in  such  rule  or  order  for  the  purpose  of  being  exa^ 
mined,  or  the  production  of  any  writings  or  other  documents  to 
be  mentioned  in  such  rule  or  order,  and  to  direct  the  attendance 
of  any  such  person  to  be  at  his  own  place  of  abode,  or  elsewhere 
if  necessary  or  convenient  ao  to  do ;  and  the  wilful  disobedience 


*  Interpleader  It  not  an  "  action  **  within  the  meaning  of  thl«  aet  (/»  rv 
Mentv  Dock  Board,  II  W.  R.  388,  Q.  B.  H.  T.  I86S). 
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•C  m&f  neb  nde  or  order  iball  be  deemed  a  contempt  of  court 
WBd,  proceedingt  may  be  thereupon  bad  by  attachment  (th« 
jadge's  order  being  made  a  rule  of  court  before  or  at  the  time  of 
tke  application  for  an  attachment*},  if,  in  addition  to  the  ter- 
▼ioe  ii  the  role  or  order,  an  appointment  of  the  time  and  place 
•f  atteodaoee  in  obedience  thereto,  signed  by  the  person  or 
peraona  appointed  to  take  the  examination,  or  by  one  or  more 
of  soch  persons,  shall  be  also  senred  together  with  or  after  the 
•cr^ke  of  such  rule  or  order:  Pro?ided  always,  that  every 
person  whose  attendance  shall  be  so  required  shall  be  entitled  to 
tbe  like  conduct  money  and  jMiyment  for  expenses  and  loss  of 
tMBe  as  npon  attendance  at  a.trial :  Provided  also,  that  no  penon 
dudl  be  compelled  to  produce,  under  any  such  rule  or  order,  any 
writing  or  o&ier  document  that  he  would  not  be  compellable  to 
produce  at  a  trial  of  the  cause.'* 

By  subsequent  sections  of  the  above  act  (s.  6,  et  9tq,),^i9er  is 
giTwn  U>  remove  'prisoners  for  examination,  and  provision  made 
for  tbe  examination  of  witnesses  on  oath,  with  power  to  the 
cxaniiner  to  report  to  the  court  upon  the  conduct  or  absence 
of  witnesses ;  see  also  ss.  56,  57,  of  this  act  {pott^  p.  263). 
8ee  cases  on  former  act  collected  in  Chitty's  Statutes,  3rd  ed. 
vol.  1  p.  1399,  &c.;  and  Chitty's  Forms,  10th  ed.  p.  177,  n.  (a)t 
•bo  fUehtr  v.  Izataray  (E.  B.  &  £.  321 ;  L.  J.  2/,  Q.  B.  239), 
where  a  commission  was  directed  to  a  foreign  court,  instead  of  to 
tbe  usdividoal  judges  thereof;  Valemtine  v.  Hall  (L.  J.  35,  Q.  B. 
121),  wheie  the  commission  issued  to  the  judges  of  a  foreign 
eoart,  omitting  the  name  of  one  of  them;  Butham  v.  Mean 
(6  W.  R.  597,  Ex.  T.  T.  1858),  as  to  the  place  where,  and  the 
tinie  when,  a  commission  was  to  be  executed;  Hodges  v.  Cobb 
(i*.  R.  2  Q.  B.  652),  as  to  validity  of  depositions  taken  according 
to  the  commission,  but  not  accordinpp  to  the  directions  conuined 
to  the  judged  order  for  the  commission ;  Whyte  v.  Hallett  ( L.  J. 
28,  Ex.  208);  and  Grill  v.  General  Iron  Screw  Collier  Compomy 
(L.  R.  1  C.  P.  600),  as  to  practice,  irregularity  and  waiver; 
jtdmme  v.  Corfield  (L.  J.  28,  Ex.  31),  where  it  was  held  no  an- 
fsper  to  an  application  for  a  commission  to  examine  witnesses 
abroad,  that  the  opposite  party  deposed  that  there  were  in  this 
cottiUiy  persons  and  documents,  accessible  to  the  applicant, 
which  would  supply  him  with  any  information  he  could  obtain 
from  the  witnesses  he  proposed  to  examine; — and  that  after 
a  judge  had  exercised  bis  discretion  on  such  an  application, 
the  court  would  not  disturb  his  decision  unless  it  were  manifestly 
wroi^:  Barry  v.  Barclay  (15  C.  B.  N.  S.  849),  where  the  court 
required  the  applicant  to  state  what  he  expected  the  witnesses  to 
prove. 

See  R.  6.,  H.  T.  1858,  r.  33.  post. 

Tbe  rale  or  order  will  not  be  made  absolute  in  the  first  in- 
atuiee,  even  after  notice  of  intended  application,  and  where  the 
witoMs  is  at  tbe  point  of  death  ( Thomas  v.  Stutterkeim,  5  W.  R. 
«,  a  B.,  M.  T.  1856). 

The  application  should  be  made  on  the  affidavit  of  the  party 
applying  {FiseUr  v.  Hdhn,  13  C.  B.,  N.  S.  659 ;  L.  J.  32,  C  P. 
209);  it  may  be  made  by  the  plaintiff  before  an  appearance  is 
entered  (/iL) 


•  Sm  JSTiZ?  V.  Gltn  (26  L.  T.  62  and  107,  Ex.  If.  T.  1856);  and  WinOk  ▼. 
:a»ir(L.J.29,Ex.«45). 
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Com.  With  respect  to  costs,  the  Stat.  1  Will.  4,  c  22,  s.  9,  enacts 

1  wm.  4,  **  that  the  costs  of  every  riile  or  order  to  be  made  for  the  ezami- 
«.  S3,  f.  9.  nation  of  witnesses  under  any  commission  or  otherwise  by  Tirtoe 
of  this  act,  and  of  the  proceedings  thereupon  shall "  (excent  in 
the  case  of  writs  or  commissions  to  judges,  &c.,  in  India  and  the 
colonies,  in  the  case  of  actions  in  the  common  law  courts  of  this 
country,  which  are  left  to  the  discretion  of  the  court),  **  be  costs 
in  the  cause,  unless  otherwise  directed,  either  by  the  judge 
making  such  rule  or  order,  or  by  the  judge  before  whom  tlie 
cause  may  be  tried,  or  by  the  court"  As  to  what  costs  will  be 
allowed  under  this  section,  see  Bemrfortt  Duke  of,  v.  Lard  Atk- 
hwmham  (13  C  B.,  N.  S.  598;  L.  J.  92,  C.  P.  97) ;  Ridley  v. 
Sutton  (1  H.  &  C.  741) ;  and  Leeoeq  t.  S.  E.  Railw<^  Campaxy 
(7  B.  &  S.  415) ;  and  as  to  the  applicant  being  required  to  give 
security  for  cosU,  see  Fitcher  v.  Hahn  (13  C.  B.  N.  S.  659).  See 
also  8.  57  (post,  p.  263),  and  Gray  on  Costs,  p.  363. 
SeeL  10.  With  regard  to  the  admissibility  of  such  depositions  in  eri- 

dence,  it  is  provided  by  the  Sut  1  Will.  4,  c.  22,  s.  10,  **  that  no 
examination  or  deposition  to  be  taken  by  virtue  of  thu  act  shall 
be  read  in  evidence  at  any  trial  without  the  consent  of  the  party 
against  whom  the  same  may  be  offered,  unless  it  shall  appear  to 
the  satisfaction  of  the  judge,*  that  the  exaroinant  or  deponent  is 
beyond  the  jurisdiction  of  the  court,  or  dead,  or  unable  from 
permanent  sickness  f  or  other  permanent  in6rmity  to  attend  the 
trial ;  in  all  or  any  of  which  cases  the  examinations  and  depo- 
sitions certi6ed  under  the  hand  of  the  commissioners,  master, 
prothonotary,  or  other  person  taking  the  same,  shall  and  may, 
without  proof  of  the  signature  to  such  certificate,  be  received 
and  read  in  evidence  saving  all  just  exceptions."  This  section 
is  practically  incorporated  in  S.-55  {pott,  p.  262). 

As  to  obtaining  the  attendance  of  witnesses  residing  in  Ire- 
land or  Scotland,  see  17  &  18  Vict  c.  34,  Appendix,  pott. 

As  to  enforcing  the  attendance  of  witnesses  before  commis- 
sioners, under  commissions  issued  out  of  her  majesty's  courts  in 
other  parts  of  her  dominions,  see  6  &  7  Vict  c  82,  ss.  5,  6,  and 
7  (Appendix,  pott);  R,  v.  Jleramder  (8  Jur.  380,  E.  T.  1844, 
Bail  C.) ;  and  A.  v.  Jemnell  (2  D.  &  L.  21 ). 

As  to  a  mandamus  issuing  to  a  colonial  court  commanding 
them  to  take  evidence,  see  Brunton  v.  Hardy  (10  W.  R.  562,  Ex. 
E.  T.  1862) ;  and  Famworth  v.  Hyde  (10  C.  B.  N.  S.  719). 


Examination  op  Unwilling  Witnesses. 

Examination      48.  Any  party  to  any  civil  action  or  other  civil  pro- 

who^ftwss    ceeding  in  any  of  the  Superior  Courts,  requiring  the 

iSida^t"     affidavit  of  a  person  who  refuses  to  make  an  affidavit, 

may  apply  by  summons  for  an  order  to  such  person  to 

appear  and  be  examined  upon  oath}  before  a  judge  or 


*  The  conrt  will  not  interfere  with  the  ditcretion  of  the  judge  exercised 
under  this  section,  unless  he  has  been  minled  br  (Use  evidence  (iten^'br^ 
Duie  qf  v.  OomAov,  L.  R.  1  C.  P.  699).  It  would  appear  that  the  affidavit 
of  the  witness's  ordinary  medical  attendant  is  safflclent  evidence  {Id  ) 

t  "  Permanent  sickness  "  means  such  as  to  preclude  th«hope  of  tlie  depo- 
nent attending  the*  trial  within  a  reasonable  time  {Jd,) 

t  Or  upon  aSrmatlon,  see  s.  10  (p.  SS9),  ante. 
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master,  to  whom  it  maj  be  most  conrenient  to  refer 
SQch  examination,  as  to  the  matters  concerning  which 
lie  has  refused  to  make  an  affidavit ;  and  a  judge  maj, 
if  he  think  fit,  make  such  order  for  the  attencUmce  of 
soch  person  before  the  person  therein  appointed  to 
take  such  examination,  for  the  purpose  of  bein?  ex- 
amined as  aforesaid,  and  for  the  production  of  anj 
writings  or  documents  to  be  mentioned  in  such  order, 
and  may  therein  impose  such  terms  as  to  such  exami- 
nation, and  the  costs  of  the  application  and  proceedings 
thereon,  as  he  shall  think  just. 
See  note  to  s.  46  {ante,  p.  245). 

49.  Such  order  shall  be  proceeded  upon  in  like  Proceedinfp 
maoner  as  an  order  made  under  the  hereinbefore-men-  Jo^Jj^^a. 
tioned  act  passed  in  the  first  year  of  the  reign  of  his  tion. 

hue  Majesty  King  William  the  Fourth,  and  the  exa- 
mination thereon  shall  be  conducted,  and  the  deposi- 
tions taken  down  and  returned,  as  nearly  as  may  be, 
in  the  mode  now  used  on  viva  voce  examinations 
nnder  the  said  act  of  parliament 
See  die  note  to  i.  47  (ante,  pp.  246^248). 

Discovert. 

50.  Upon  the  application  of  either  party  to  any  DitooTeryof 
cause  or  other  civil  proceeding  in  any  of  the  Superior  <io«nn»en"- 
Coiffts,  upon  an  affidavit  by  such  party*  of  his  belief 

that  any  document,'!'  to  the  production  of  which  he  is 
entitled  for  the  purpose  of  discovery  or  otherwise,  is 
in  the  possession  or  power  of  the  opposite  party,  it 
shall  be  law^l  for  the  court  or  judge  to  order  that  the 
party  against  whom  such  application  is  made,}  or  if 
SQch  parW  is  a  body  corporate,  that  some  officer  to  be 
named  of  such  body  corporate,  shall  answer  on  affi- 
dayit,  stating  what  documents  he  or  they  has  or  have 
in  his  or  their  possession  or  power  relating  to  the 


*  An  aOdarit  by  the  attorney  for  a  |»arty  abroad,  baa  been  held  not  to 
tttbtfiUMnti'ainmentiBerKJ^Md  v.  Clark,  II  Bxch.  711;  Chritlophenon 
T.IflOliytt,  15  C.  B.,  N.  S.  809;  L.  J.  83,  C.  P.  121).  If,  however,  the  party 
■ccklag  dteeoveiy  it  a  corporation  aggregate  the  affidavit  mav  be  made  by 
iMr  attorney,  a>  they  wonld  otherwise  be  deprived  of  the  beneflt  of  the 
tKtton  {Kmg^ford  v.  O,  W,  Raihaa^  Company,  16  C.  B.,  N.  S.  761 ;  L.  J.  ZZ, 
C  P.  M7,  explaining  Christopher  v.  LoUwga,  nbi  ntpra). 

t  The  aAdarit  mutt  thow  the  poatettion  of  tome  document  to  the  pro- 
teetioB  of  which  the  applicant  is  entitled  {.Boam  v.  LouiSt  L.  R.  1  C.  P. 

t  Where  the  defendant  obtabied  an  order  of  Wflles,  J.,  for  discovery 
■ader  thit  section,  on  its  appearing  tliat  the  plaiotilT  was  in  Australia,  and 
thit  his  wife  was  carrying  on  the  action  t^^  his  authority,  Williams,  J., 
vaiisd  tlie  order  by  allowing  the  affidavit  of  the  wife  and  attorney  to  be  sub- 
titiiied  for  that  of  the  pUtntiff  {Burnett  v.  Hooper,  1  F.  ft  F.  412,  467). 
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matters  in  dispute,  or  what  be  knows  as  to  the  cnstodj 
they  or  any  of  them  are  in,  and  whether  he  or  they 
objects  or  object  (and  if  so,  on  what  grounds)  to  the 
production  of  such  as  are  in  his  or  their  possession  or 
power;  and,  upon  such  affidavit  being  made,  the  court 
or  judge  may  make  such  further  order  thereon  as  shall 
be  just. 

It  it  estential  to  distinguish  between  the  right  to  dUeovery,  and 
the  narrower  right  to  intpecHon,  This  section  provides  primarUj 
lor  the  former  t  and  is  in  aid  of  the  14  &  15  Vict.  c.  99,  s.  6  (see 
oof^i  p.  252),  which  enlarged  the  old  common  law  right  to  the 
latter.  It  would  thence  seem  that  an  order  for  dUcwery  should 
only  be  made  where  there  is  reasonable  ground  to  suppose  that 
the  discovery^  if  ordered,  may  be  followed  by  inspection  under  the 
former  act,  or  by  << further  order"  under  the  concluding  pro- 
visions of  this  section  (but  see  Farshavf  ▼.  Lewi*,  10  Excfa.  712) ; 
and  thus  the  right  to  dieeovtry  under  this  section  ma^  be  con- 
sidered as  something  narrower  than  that  recognized  in  equity, 
where  a  defendant  may  be  compelled  to  discover,  in  a  general 
way,  his  intended  defence  (see  Mitford's  Pleadings  in  Chancery; 
Wigraro  on  Discovery;  Attorney-  General  v.  Corporation  of  Lomdon, 
12  Beav.  8 ;  Hunt  y.Elmee,  27  Beav.  62;  L.  J.  28,  Ch.  680,  and 
I  there  cited;  Gomm,  dem,  v.  Parrott,  ten,,  JS  C.  B.,  N.  S. 47). 


In^peetimat 

%kUB. 


In  order  to  make  a  successful  application  under  this  section, 
three  leading  points  roust  be  attended  to. 

1.  The  document  must  be  in  the  '*  possession  or  power  of  the 
opposite  party,"  and  this  must  be  shown  with  reasonable  cer- 
tainty {Hewett  V.  Webb,  2  Jur.,  N.  S.  1189,  Q.  B^  M.  T.  1856; 
Bray  v.  Finch,  1  H.  &  N.  568 ;  Thompeon  v.  Hobson,  2  H.  &  N. 
412;  Houghton  v.  London  and  County  Aieuramce  Company,  17 
C.  B.  N.  S.  80 ;  and  Evans  v.  LouU,  L.  R.  1  C.  P.  656). 

2.  It  must  relate  to  **  the  matters  in  dispute." 

8.  It  must  be  a  document  **  to  the  production  of  which  the  ap- 
plicant is  entitled  for  the  purpose  of  discovery  or  otherwise.** 

This  is  to  be  so  construed,  as  to  limit  the  right  to  ditemfery  by 
that  to  inspection,  as  above  pointed  out. 

It  had  lonff  been  the  practice  of  the  courts,  in  the  exercise  of 
their  equitable  jurisdiction,  to  grant  inspection  of  any  instrument 
on  which  the  plaintiff  sought  to  charge  the  defendant  as  a  partj 
to  such  instrument  {Rateliffe  v.  Bleoiby,  S  Bing.  148),  when  only 
one  part  of  the  instrument  had  been  executed,  and  the  party 
holding  it,  was  consequently  trustee  for  both  {Blogg  v.  Kent,  6 

Bing.  614;  Devonoge  v.  Bouverie,  8  Bing.  1;   Doe  d.  ▼. 

Slight,  1  Dowl.  168  ;  Doe  d.  Morris  v.  Roe,  1  M.  &  W.  207) ;  to 
where  a  counterpart  had  been  lost  {Street  v.  Brown,  6  Taunu 
802) ;  so  of  letters,  where  no  copies  had  been  kept,  and  wher« 
the  action  was  based  upon  the  letters  {Price  v.  Harrison,  8  C.  B., 
N.  S.  617;  L.  J.  29,  C.  P.  SS5;  Stone  v.  Strange,  S  H.  &  C. 
541  ;  L.  J.  84,  Ex.  72);  see  also  Woodcock  t,  fForthington  (2  Y. 
&  J.  4) ;  Neale  v.  Swind  (2  Cr.  &  J.  278) ;  Travis  v.  CoUms  (2 
Cr.  &  J.  625;.  The  holder  must  have  been  a  party,  or  identical 
with  a  party,  to  the  action  {Doe  d.  Morris  v.  Roe,  1  M.  &  W.  207  X 
He  must  have  been  in  a  position  to  be  regarded  as  a  trustee  for 
the  party  requiring  inspection  {Ratei\fe  v.  Bleasby,  ubi 
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Cstkt  ▼.  Aoffty  9  Binji^.  723) :  thus  an  agent  has  been  comp^ed 
to  grant  inspection  of  books  to  his  principal  {JongM  ▼.  Palmer^  4 
Dowl.  446);  and  even  to  give  copies  also  of  alleged  private 
Bemoranda,  which  were  made  by  him  in  the  course  of  his  em- 
ployiBent  (  5f «Aop  rf  mnekesier  y,  B&wker,  29  Beav.  479);  but 
discovery  will  not  be  ordered  of  books  which  are  clearly  the 
private  property  of  the  agent  ( Colyer  v.  Colyer,  L.  J.  30,  Ch.  408  )i 
an  atUMrney  has  been  obliged  to  grant  inspection  of  a  case  to  his 
client  (Anum  v.  Detegai,  4  DowL  374) ;  a  member  of  a  provisional 
eomnuttee  to  grant  inspection  of  the  subscriber's  agreement  to 
ui  allottee  (Steadman  v.  Jrden,  15  M.  &  W.  587) ;  a  company 
ning  an  alleged  shareholder  for  calls,  to  grant  inspection  to 
him  of  the  registry  of  shares,  allotment  and  agenda  books  in 
the  possession  of  the  company  (Lancashire  Cotton  Spinnwg  Com- 
pm^  V.  Greatorex,  14  L.  T.  N.  8.  290.  Ex.  E.  T.  1866) ;  a  railway 
company  to  grant  inspection  of  all  their  minutes  relating  to 
die  employment  of  a  servant,  in  an  action  by  him  for  wrongrful 
dismissal  {HiU  v.  The  G.  W.  Railway  Companyy  10  C  B.,  N.  S. 
148) ;  the  trustees  under  a  composition  deed,  framed  under  s.  192 
oi  die  Bankruptcy  Act,  1861,  to  grant  inspection  to  a  creditor  of 
die  assents  to  the  deed  {Andrew  v.  Pell,  L.  R.  2  C.  P.  251);  a 
shipowner  suing  an  underwriter,  to  grant  inspection  of  doou- 
meota  in  any  way  relating  to  the  subject-matter  of  the  policy 
soed  on  (Rainer  v.  Ritson,  6  B.  &  S.  888  ;  L.  J.  35,  Q.  B.  59) ; 
see  Kellcck  v.  Home  and  Colonial  Insurance  Society  (12  Jur.  N.  S. 
653.  Ex.  T.  T.  1866),  as  to  what  inspection  the  underwriter  is 
bound  to  grant  in  such  an  action. 

As  to  what  inspection  a  railway  company  will  be  ordered  to 
grant  in  an  action  against  them  for  negligence  causing  death,  see      ^ 
Baker  v.  L.  4  S.   W.  Railway  Company  (2  Weekly  Notes,  1867,    .^       ^ 
^ 285,  Q.  B.  M.  T. ;  pos<,  p.  254).  ^(-^    '" 

Where  a  judge  has  made  an  order  for  inspection,  the  courts 
vt  very  reluctant  to  interfere  with  the  discretion  he  has  exer-' 
cised  {Lancashire   Cotton  Spinning   Company  v.   Oreatorex,   ubi 

The  party  requiring  inspection  must  have  been  a  party,  or  he 
most  have  made  tide  under  a  party,  to  the  instrument  (Smith  v. 
IFtnter,  3  M.  &  W.  309 ;  Lawrence  v.  Hooker,  5  Bing.  6 ;  Cocks  v. 
JKscft,  9  Bing.  723) ;  and  a  cause  or  proceeding  must  have  been 
commenced  {In  re  Burton  and  The  SaddUr^s  Company,  L.  J.  31, 
Q.B.  62). 

inspection  was  granted  to  enable  a  party  to  frame  his  pleading, 
or  to  support  his  action  or  defence,  as  the  case  might  be,  though 
the  document  was  not  declared  upon  (Steadman  v.  Arden,  ubi 
npro);  but  it  was  not  granted  for  other  purposes. 

It  has  been  refused  when  sought  for  as  a  foundation  for  a  plea 
in  abatement  (Beale  v.  Bird,  2  D.  &  R.  419);  also  where  the 
objeet  was  to  discover  alleged  forgeries  ( Chetwind  v.  Mamell,  I 
B.  ft  P.  271  ;  Hildyard  v.  Smith,  1  Bing.  451 ).  But  see  fVolnmr 
r.De9ereux{9  DowL  672),  where  Tindal,  C.  J.,  takes  it  for  granted 
that  a  suggestion  of  forgery,  or  an  allegation  that  the  instrument 
had  been  dealt  with  since  it  was  executed,  or  the  party  swearing 
that  be  had  no  recollection  of  having  made  a  note,  would  be 
groond  for  an  inspection.  It  has  been  decided  that  an  allegation 
that  the  plaintiff  procured  bills  by  fraud,  is  no  ground  for  an 
appUcadon  {Thre^all  v.  Webster,  1  Bing.  161).  Inspection  baa 
been  refused  when  asked  with  a  view  to  the  discussion  of  a  rule 
lor  a  new  trial  {I food  v.  Morewood,  9  Dowl.  44  ;*  and  see  Pratt  v. 
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OoHP$U,  9  C.  Bn  N.  S.  706);  and  inspection  of  a  paitnerriiip 
deed,  which  the  plaintiff  had  refused  to  execute,  was  refused  to 
him,  in  a  suit  brou^t  by  him  for  breach  of  the  agreement  to  take 
him  into  partnership ;  as  he  was  no  par^^  to  the  deed  {Rmielifk 
▼.  Bieatbff,  S  Bing.  148).  So  inspection  of  letters  re-deliyered  by 
the  defendant  to  the  plaintiff,  and  which  he  alleged  contained  a 
release  of  his  promise,  was  refused;  the  plaintiff  not  being  a 
trustee  {Goodlif  ▼.  FmlUr,  14  M.  &  W.  4).  Inspection  will  be 
refused  where  the  object  is  to  enforce  penalties  (see  cases  on 
forfeiture  i^fra,  and  Ckmmeey  y.  TahourHen,  2  Atk.  892;  Bullock 
▼.  Riekardtom,  11  Vet.  878;  and  Pritehett  ▼.  Smart,  7  C.  B.  629). 
Where  title  to  land  came  into  question  in  an  action  of  trespass, 
inspection  was  refused  {Piekming  ▼.  Nby««,  1  B.  &  C.  262).  But 
a  aefendant  in  ejectment,  brought  upon  a  forfeiture,  has  been 
allowed  inspection  of  the  leases  under  which  he  claimed  ( Doe 
d.  Child  ▼.  Roe,  1  E.  ft  B.  279).  A  plaintiff  in  ejectment, 
brought  upon  a  forfeiture  strictly  so  called,  would  be  refused  in- 
spection ;  though  otherwise  he  would  seem  entitled  to  it,  e,  g.^ 
in  the  case  of  a  conditional  limitation  oyer  of  the  estate  (see 
Wigram  on  Discovery,  184 ;  Bottler  v.  AUington,  8  Atk.  468 ;  and 
Jltomey-General  ▼.  Dupleeeit,  2  Ves.  sen.  286 ;  see  also  Rieeard 
V.  Incloemre  Commissioners,  4  B.  8r  B.  829;  L.  J.  24,  Q.  B.  40; 
Cotter  w. Baring,  2  C.  L.  R.  811,  C.  P.  T.  T.  1854;  and  Pye  t. 
Bmlterfield,  5  B.  &  8.  829;  L.  J.  84,  Q.  B.  17,  decided  under 
a.5l,po#<,  p.  267). 

If  the  document  is  not  under  the  control  of  the  party,  an  order 
will  not  be  made  (Liddell  y.  Norton,  Kay,  Appendix,  zi.;  L.  J. 

28,  Ch.  169);  but  the  lien  of  the  party's  attorney  is  no  answer 
to  an  application  for  inspection  {Ley  y.  Barlow,  I  Exch.  800 ;  see 
also  Ex  parte  Shaw,  Jacob,  272 ;  Rodiek  y.  Gandell,  10  Beav. 
270);  and  where  the  person  entitled  to  the  lien  is  willing  to 
allow  inspection,  the  party  cannot  resist  an  order,  as  the  priyuege 
of  lien  can  only  be  taken  advantage  of  by  the  person  entitled 
to  it. 

It  appears  that  the  abolition  of  profert  and  oyer,  and  the  nature 
of  the  substituted  proceeding,  render  the  judges  more  liberal  in 
the  exercise  of  this  equitable  jurisdiction,  eyen  if  they  do  not 
incidentally  enlarge  it  (see  per  Lord  Campbell  in  Doe  d.  Child r. 
Roe,  1  E.  &  B.  279 ;  and  per  Willes,  J.,  in  The  Penarth  Harbour,  4%. 
Company  y.  Cardif  Waterworks  Compamy,  7  C.  B.,  N.  S.  816  ;  L.  J. 

29,  C.  P.  280). 

The  principles  of  the  common  law  as  to  inspection  haye  been 
enlarged  by  the  14  &  15  Vict.  c.  99,  s.  6,  and  by  particular 
statutes. 

Innsction  The  14  &  15  Vict  c  99^  s.  6,  enacts  "  that  wheneyer  any  action 

^rl^  ^M^  ^^  ^  other  legal  proceeding  shall  henceforth  be  pending  in  any  of 
t.  6.  ^  the  superior  courts  of  Common  Law  at  Westminster  or  Dublin, 

or  the  Court  of  Common  Pleas  for  the  county  palatine  at  Lan- 
caster,  or  the  Court  of  Pleas  for  the  county  of  Durham,  such  Court 
and  each  of  the  Judges  thereof  may  respectively,  on  application 
made  for  such  purpose  by  either  of  the  litigants,  compel  the 
opposite  party  to  allow  the  party  making  the  application  to  In- 
spect all  documents  in  Che  custody  or  under  the  control  of  such 
opposite  party  relating  to  such  action  or  other  legal  proceeding, 
and,  if  necessary,  to  tiuce  examined  copies  of  the  same,  or  to  pro- 
cure the  same  to  be  duly  stamped,  in  aJl  fases  in  which,  previous 


DISCOVERT.  253 

to  the  pasnnff  of  tbit  act,  a  discovery  might  have  been  obtained 
by  iDIng  a  bill,  or  by  any  other  proceeding  in  a  Court  of  Equity 
at  the  inetanoe  of  the  party  so  making  application  as  aforesaid  to 
the  said  Court  or  Judge." 

Very  many  cases  have  been  decided  upon  this  section,  the  most 
iaponant  of  which  still  is.  Hunt  ▼.  Hgwitt  (7  Exch.  286 :  L.  J. 
21,  Ex.  210).  The  power  given  to  the  courts  by  this  enactment, 
ii  to  allow  not  a  discovery,  but  an  inspection  of  the  documents  in 
the  custody  of  the  opposite  party,  with  certain  restrictions  or 
hmitations.  Firstly,  there  must  be  a  suit  or  other  proceeding 
pending;  secondly,  the  documents  must  relate  to  such  action, 
nit  or  other  proceeding,  that  is  to  say,  they  must  be  materially 
relevant  thereto  {Maintll  v.  Feenty,  2  Johns.  Ac  H.  820);  and 
thirdly,  the  cases  in  which  inspection  is  to  be  granted,  must  be 
iBcfa  as  those  where  inspection  could  be  obtained  upon  a  bill 
for  discovery  in  Chancery  ( Htmt  v.  Htwiii,  uH  supra ;  Gomsi, 
dnn  V.  Parrott,  Um^  3  C.  B.,  N.  S.  47).  A  party  is  not  entitled 
to  search  the  other  party's  papers  with  a  view  of  finding  out 
loiBe  invalidity  in  the  case  put  forward  by  him  (ShadweU  v. 
OatfwffU,  6  C.  B.,  N.  S.  679 ;  L.  J.  28,  C.  P.  SI  5) ;  nor  for  the 
purpose  of  enabling  him  to  rebut  the  anticipated  case  of  the  other 
party  {Hrnnt  v.  HewHt^  ubi  supra ;  Wright  v.  Morrey,  1 1  Exch. 
209;  L.  J.  24,  Ex-  259;  and  Rieeard  v.  Inelosure  Commisskmers, 
4  E.  &  B.  829  ;  L.  J.  24,  Q.  B.  49  :  and  compare  BHtish  Empire 
Ctmpauy  v.  Somes,  at  Law,  5  W.  R.  489.  Q  B.  E.  T.  1857,  with 
S,Cin  Chancery,  8  K.  ft  J.  488;  6  W.  R.  818;  Shadwell  v. 
Shadmettf  ubi  supra  i  and  Lsmdou  Oas  Light  Company  v.  Chelsea 
i^esbry),  6  C.  B..  N.  S.  411 ;  L.  J.  28,  C.  P.  276  :  Jones  v.  Hcr- 
gnems,  L.  J.  29,  Ex.  868 ;  and  as  to  the  time  of  application,  see 
also  cases  n^a).  He  can  inspect  those  papers,  and  those  only, 
that  may  directly  or  "indirectly"  {Daniel  v.  Bond,  9  C.  B. 
N.  S.  716),  support  the  case  on  which  he  himself  relies  ( Rayner  ▼. 
JWmten,  2  L.  M.  ft  P.  605  ;  L.  J.  21,  a  B.  68 ;  Galsworthy  v. 
Sennan,  2  L.  M.  ft  P.  608 ;  L.  J.  21,  a  B.  70;  Scott  v.  fValker, 
2  E.  &  B.  555  :  Collins  v.  Yates,  L.  J.  27.  Ex.  150  [libel]  ;  Rey- 
mldssmv.Morfou,  86  L.  T.  462,  d  B.  T.  T.  1860;  Coleman  v. 
TVuMa,  L  J.  28,  Ex.  5) :  but  the  right  to  such  inspection,  when 
ao  &r  established,  is  not  affected  by  the  consideration  that  the 
documents  also  go  lo  make  out  the  case  of  the  party  who  holds 
then  {Costtr  v.  Barings  2  C.  L.  R.  811,  C.  P.  T.  T.  1854 ;  London 
GosUgki  Company  v.  Chelsea  Vestry,  ubi  supra).  Inspection  has 
heeo  ivfiised  where  sought  for  the  purpose  of  procuring  evidence 
in  another  action  (  Temperley  v.  fVillett,  6  E.  &  B.  880) ;  of  dis. 
coreriog  the  insolvency  of  a  company  (in  which  defendant  was 
a  BMDiwr),  so  as  to  support  a  plea  of  justification  in  an  action  of 
Mmation  (Met,  Saloon  Owmibus  Company  v.  Hawkins,  4  H.  &  N. 
146). 

In  an  action  by  a  consignee  of  goods  against  shipowners  for 
dsBiage  sustained  in  consequence  of  the  unseaworthiness  of  the 
drip,  the  Court  made  an  order  for  the  plaintiff  to  inspect  and  take 
eopics  of  cenain  surveys  made  on  tne  ship  in  a  foreign  port,  a 
feneral  average  sUtement,  the  shipwright's  bill  for  repairs  done 
to  the  ship,  the  captain's  protest,  and  the  log-book,  as  being 
docnmenla  proximately  connected  with  the  matter  in  issue  (Daniel 
V.  Bond,  9  C.  B.,  N.  8.  716).  As  to  inspection  in  an  action  on  a 
policy  oif  marine  insurance,  see  ante,  p.  251.  In  an  action  for  title-  ■ 
deeds:  plea,  that  the  title-deeds  belonged  to  P.,  deceased,  under 
I  the  plaintiff  claimed,  and  P.,  being  indebted  to  N.,  agreed        ' 
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with  N.  that  N.  should  hold  them  at  a  security  hy  way  of  eqaitaUe 
mortffage ;  and  that  N.  so  held  them,  the  debt  remaining  unpaid ; 
and  that  N.  died,  and  appointed  defendant  his  executrix.  In  an* 
swer  to  interrogatories,  the  defendant  admitted  that  she  had  in  her 
possession  a  memorandum  that  the  deeds  should  remain  in  ^e 
possession  of  N.  until  repayment  of  the  money:  held,  that  the 
plaintiff  was  entitled  to  an  inspection  of  the  memorandum ;  and 
also  to  have  particulars  of  the  lien  relied  upon  by  the  defendant 
(OtotM  ▼.  Mekton,  3  E.  &  £.  602  ;  L.  J.  SO,  Q.  B.  126).  In  an 
action  for  breach  of  promise  of  marriage,  the  defendant  was 
allowed  inspection  of  the  letters  he  had  written  to  the  plaintiff 
{SUme  ▼.  Strange,  8  U.  Ac  C.  541,  L.  J.34-,  Ex.  72  ;  Chute  ▼.  Blem- 
nerkoMiet,  16  Ir.  C.  L.  R.  App.  ix.  C.  P.)  In  an  action  under 
Lord  Campbell's  Act  against  a  railway  company  for  the  negli- 
gence of  their  servants  causing  death,  the  defendants  pleaded  an 
accord  and  satisfaction  by  payment  of  a  sum  of  money  to  the 
deceased ;  the  Court  of  Queen's  Bench  upheld  a  judge's  order, 
goring  the  plaintiffs  liberty  to  inspect  the  reports  made  to  the 
company  by  a  medical  man  and  by  a  clerk  respectiTely,  who 
had  been  sent  by  the  company  to  visit  the  deceased  in  rela- 
'-  tion  to  the  accident  {Baker  v.  L.  8^  S.  W,  Railway  Compamy,  2 
Weekly  Notes,  1867,  n.  286,  Q.  B.  M.  T. ;  16  W.  R.  126). 

In  an  action  of  libel  conuined  in  various  letters  the  defendant 
was  allowed  to  take  fae^nmile  copies  of  the  letters  <*  by  photo- 
graph or  otherwise  "  ( Daney  v.  Pemberton,  11  C.  B.  N.  S.  628). 

See  also  cases  cited  (ante,  pp.  260,  261). 

It  is  impossible  to  lay  down  any  general  rules  as  to  when 
inspection  will  be  granted,  '*  the  whole  question  appears  to  be  in 
a  state  of  darkness  and  confusion  "  (per  Dr.  Lushington,  The 
Macgregor  Laird ,  L.  R.  1  Ad.  8c  Ecc.  807) ;  all  that  can  be  said 
is  that  the  court  or  judge  when  they  have  the  whole  fiicts  of  the 
case  before  them,  will  use  their  discretion  in  allowing  or  refusing 
inspection. 

As  to  inspection  of  copyhold  rolls  by  a  tenant,  see  R.  G.  H.  T. 
1868,  r.  81,  post,  and  note. 

The  principal  cases  in  equity,  on  the  subject  of  discovery  and 
inspection,  in  addition  to  others  already  cited,  are  Smith  v.  Duke 
qf  Beat/ort  (1  Hare,  607  ;  1  Phillips,  209);  Bolton  v.  Corpomtkm 
^Liverpool  (1  M.&  K.  88;  8  Sim.  487).  See  also  iSAor^T.  Mereier 
(3  Mac.  &  G.  206);  Hunt  v.  Elfnes  (27  Beav.  62;  L.  J.  28, 
Ch.  680);  Adams  v.  Lioyd  (3  H.  &  N.  361);  Liud  ▼.  leie  rf 
Wight  Ferry  Company  (8  W.  R.  640,  V.  C.  W.  T.  T.  1860) ;  Qmhs 
V.  Ratcliff  (9  W.  R.  ^S,  V.  C.  S.  M.  T.  1860)  ;  and  Merteme  ▼. 
Httigh  ( 1  John,  786) ;  CUnch  v.  Financial  CorporaUon  (L.  R.  2  Eq. 
271);  Hopkinson  v.  Lord  Burghley{L.  R.  2  Ch.447>.  Aeourtof 
equity  will,  in  a  proper  case,  make  an  order  for  the  inspection  by 
a  shareholder  or  a  contributory  of  the  books  of  a  banxing  com- 
pany in  liquidation,  in  spite  of  a  secrecy  clause  in  the  deed  of 
settlement  {In  re  Birmingham  Banking  Company,  15  L.  T.  N.  S. 
203,  M.  T.  1866,  M.  R.) 
AjidavU  on  The  old  mode  of  obtaining  inspection  ought  to  be  adopted* 

vMeh  to  with  such  alterations  as  the  nature  of  the  case  requires.*     When 

«ppl¥'  an  inspection  is  opposed,  an  aftidavit  is  necessary  as  to  all  the 

disputed  facts ;  and  if  all  are  disputed,  the  aflSdavit  ought  to  state 


•  See  St  to  applying  for  inspection,  before  declaration,  Jones  ▼.  Ht 
(L.J.  29,  £z.  Mo). 
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m  flsfficient  a  etBe,  io  all  reapects,  to  entitle  the  party  to  intpect, 
u  woald  have  been  necessary  to  obtain  that  inspection  which 
the  court  had  before  and  still  has  power  to  grant  at  common  law 
{Ptpperw.  CkambtrsJ  Exch.226;  L.  J.21,  Ex.  81).  The  affidavit 
ouf bt  not  only  to  show  that  an  action  is  pending,  but  ought  also 
to  state  not  a  mere  suggestion,  but  circumstances  sufficient  to 
latisiy  the  court  or  judge,  that  there  are  in  the  possession,  or 
onder  the  control,  of  the  opposite  party,  ceruin  documents,  and 
that  these  are  relevant  to  such  action,  and  to  the  case  of  the  party 
seeking  to  inspect  them  (Hunt  ▼.  Hewitt,  7  Exch.  226).  A  party 
is  not  entitled,  by  alleging  that  his  opponent  has  documents  in 
his  possession,  to  call  on  him  to  answer  by  affidavit,  whether  he 
hss  any  such  documents  in  his  possession  relating  to  the  matters 
in  question,  and,  if  any,  to  specify  what  they  are  {Rayner  v. 
^OkMM,  2  L.  M.  &  P.  605;  and  Galsworthy  v.  Norman,  Id. 
608). 

The  affidavit  must  state  such  facts  as  would  enable  the  appli- 
cant, by  a  bill  of  discovery,  to  obtain  inspection  of  the  documents. 
The  right  of  the  plaintiff  (in  equity)  is  limited,  firstly,  to  a  dis- 
covery confined  to  a  question  in  the  cause ;  secondly,  to  such 
naterial  documents  as  relate  to  the  proof  of  the  plaintiff's  case 
on  the  trial.  It  does  not  extend  to  the  discovery  of  the  manner 
in  which  the  defendant's  (in  equity)  case  is  to  be  established,  or 
to  evidence  which  relates  exclusively  to  his  case.  The  party 
applying  must  show,  firstly,  what  is  the  nature  of  the  suit,  and 
of  the  question  to^be  tried  in  it ;  and  he  should  aliK)  depose  to  his 
having  just  ground  to  maintain  or  defend  it ;  and,  secondly,  the 
sffidavit  ought  to  state  with  sufficient  distinctness  the  reason  of 
the  application,  and  the  nature  of  the  documents,  in  order  that  it 
may  appear  to  the  court  or  judge  that  the  documents  are  asked 
fcr,  in  order  to  enable  the  party  applying  to  support  his  own 
esse,  and  not  merely  to  find  a  flaw  in  the  case  of  his  opponent ; 
and  also  that  the  opponent 'may  admit  or  deny  the  possession  of 
diem  {HmU  v.  Hewitt,  ubi  supra). 

Inspection  has  been  ordered  of  books  kept  at  a  private  lunatic 
isyloDB  under  8  &  9  Vict.  c.  100  (Hill  v.  Philip,  7  Exch.  232 ; 
Bmk  V.  SiUwell,  4  H.  &  N.  468). 

At  to  inspection  of  property  under  C.  L.  P.  A.  1854,  see  s.  58, 
(pott,  p|i.  26S,  264). 

As  to  inspection  under  15  k  16  Vict  c.  83,  s.  42  (Patents),  see   IntpeeHon 
Jmet  V.  Lee  (L.  J.  25,  Ex.  241) ;  Patent  Type  Founding  Company   ^Jer  other 
V.  Walter  (John.  727 )i  where  refused  at  law  (Patent  Type  Found-   '^*"'" 
mg  Company  v.  Lloyd,  5  H.  &  N.  192;   L.J.  29,  Ex.  207);  see 
also  Jmies  v.  Kelsey  (L.  J.  22,  Q.  B.  84) ;  Shaw  v.  Bank  qfEng- 
tsMf  (L.  J.  22,  Ex.  26  and  210)  ;  Holland  v.  Fox (3  E.  &  B.  977  ; 
L.  J.  23,  Q.  B.  21 1  and  537) ;  and  Vidi  v.  Smith  (3  E.  &  B.  969 ; 
L.  J.  23,  Q.  B.  342). 

There  are  also  provisions  for  inspection  contained  in  statutes 
regnlatinff  companies  and  other  puolic  bodies,  which  see  pro  re 
s^  ;  and,  among  other  cases,  Reg,  v.  Mariquita,  ^c.  Mining  Com- 
pony  (1  B.  &  E.  289  ;  L.  J.  28,  Q.  B.  67)  ;  Meader  v.  Isle  of  Wight 
Perry  Company  (9  W.  R.  750,  Ex.  T.  T.  1861). 

As  to  inspection  of  public  documents,  parochial  and  corporation 
books  and  court  rolls,  see  Chitty's  Practice,  12th  ed.  pt  5,  c.  xv.; 
and  as  to  the  latter,  see  also  R.  G.  H.  T.  1853,  r.  31,  post.  As 
to  cranting  a  mandamus  at  the  suit  of  a  member  of  a  corporation 
to  inspect  the  minutes  of  the  Court  of  Assistants,  when  no  actual 
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•Dit,  but  only  a  specific  dispute,  was  pending  \  nee  In  re  BurUm 
and  n*  SaddUrs*  Companif  (L.  J.  31,  Q.  B.  62). 


PraeHM.  Upon  an  order  for  inspection  of  documents,  a  place  for  in- 

spection should  be  named.  If  in  an  action,  the  order  may  be 
made  before  issue  joined  {Rogers  ▼.  Turner^  L.  J.  21,  Ex.  8) ; 
and  even  before  plea  (For«Aav  ▼.  LetvUf  10  Ezcb.  712).  Under 
the  common  order  in  Chancery  for  inspection  by  **  agent,*'  it  was 
held  by  Stuart,  V*  C,  that  an  accountant  might  be  employed 
{Draper  v.  Manchester  Railway  Company ^  L.  J.  30,  Ch.  95)  ;  but 
see  same  case  on  appeal  {Id.  236).  An  accountant  may  be 
included  in  a  special  order  {Bonnardet  ▼.  Taylor,  1  John.  &  H. 
383).  As  to  inspection  by  an  expert,  e,  g.,  of  plans  by  a  sur- 
veyor, see  Sufonsea  Vale  Railway  Company  v.  Bndd  (L.  R.  2  Eq. 
274). 

In  an  action  against  a  joint-stock  company,  the  court  or  judge 
may  order  one  of  the  late  directors  (the  company  having  ceased 
to  carry  on  business)  to  give  the  plaintiff  inspection  of  documents, 
which  are  not  denied  by  such  director  to  be  in  his  possession, 
or  under  his  control  {Lacharme  v.  The  Quartz  Rock  Maripoea  Gold 
Mining  Company,  1  H.  &  C.  131 ;  L.  J.  31,  Ex.  335,  508). 

As  to  answer  by  a  corporation,  see  Ranger  v.  The  O.  fF,  A. 
Company  (4  De  G.  &  J.  74;  L.  J.  28,  Ch.  741);  also  The 
Attorney^  General  v.  The  Mystery  qf  Mercers  (9  W.  R.  83,  W.  V.  C. 
M.  T.  1860);  Clinch  ▼.  Financial  Corporation  (L.  R.  2  Eq.  271). 

The  opposite  party,  upon  an  application  for  inspection^  may 
answer  the  affidavit  by  swearing  that  he  has  no  such  documents, 
or  that  they  relate  exclusively  to  his  own  case,  or  that  he  is  for 
sufficient  reason  privileged  from  producing  them  {Hitt  v.  Philips 
7  Exch.  232  ;  Pnlchett  v.  Smart,  7  C.  B.  629  ;  Short  v.  Mercier, 
3  Mac.  ik  G.  205  ;  and  other  cases  cited  supra) ;  or  he  maysubmit 
to  show  parts  covering  the  remainder,  on  an  affidavit  that  the 
part  concealed  does  not  in  any  way  relate  to  the  other  party's  case 
(Hunt  V.Hewitt,  7  Exch.  226;  Bull  w.  Clarke,  15  C.  B.  N.  S. 
851).  The  court  is  not  bound  by  the  denial  of  the  party  from 
whom  inspection  is  sought,  that  the  documents  relate  to  the  case 
of  his  adversary ;  but  if  the  court  can  collect  from  all  the 
materials  before  them,  that  the  documents  do  not  go  to  establisb 
the  case  of  the  applicant,  they  will  refuse  inspection  {Chartered 
Bank  of  India,  8fc.  v.  Rich,  4  B.  &  S.  78  ;  L.  J.  32,  Q.  B.  800). 
See  also  Felkin  v.  Lord  Herbert  (L.  J.  30,  1  Ch.  798),  as  to  auffi- 
ciency  of  answer  to  discovery.  Semble,  that  privilege  firom 
inspection  is  not  necessarily  a  sufficient  answer  to  an  application 
for  discovery  {Forshaw  v.  Lewis,  10  Exch.  712) ;  sed  qmeere. 

Where  a  clergyman  employed  persons  to  act  for  him  as  brokers 
in  dealings  of  a  stock-jobbing  kind,  and  in  a  suit  for  an  account 
sought  a  discovery  of  the  dealings  between  them ;  it  was  held, 
that  they  could  not  protect  themselves  by  allegfing  that  the  dis- 
covery would  subject  them  to  the  penalties  imposed  bv57  Geo.  3, 
c  40,  on  persons  acting  as  brokers  in  the  city  of  London  without 
a  licence,  it  not  being  stated  that  the  plaintiff  was  aware  of  the 
defendante  not  being  qualified  {Robinson  v.  Kitchen,  8  D.  G^ 
Mac.  &G.  88). 

As  to  confidential  communications,  see  Colman  ▼.  Tmewtam  C3 
H.  &  N.  871),  where,  upon  a  plea  of  fraud,  inspection  was 
ordered  of  correspondence  between  plaintiffs  and  their  agents. 
See  also  fVolley  v.  Pole,  P.  O.  (14   C.  B.,  N.  S.  538;  L.  J.  32, 
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C  P.  26S);  Chartered  Bank  rf  India,  4«.  v.  Rich  («N  tupra); 
and  Lee^r.Hmmmertem  {10  L.  T.N.  S.780;  V.  C.K.T.T.  1864). 
CommuiiicatioDS  between  attorney  and  client,  though  passing 
through  m  lay  agent  of  the  client  reasonably  employed  in  that 
behalf  haTe  been  held  to  be  privileged  (ffo^pfr  v.  Gumrn,  2  John, 
ft  H.  602);  so  are  the  opinions  of  counsel  {Jenkunt  ▼.  BuMhbf, 
L.  R.  2  Eq.  547:  Underwood  v.  Secretary  rf  Stale  Jor  India^  L.J. 
35,  Ch.  645,  V.  C.  W.  &  L.  J.  J. ;  see  WaUham  v.  Stainton  2  H. 
ft  M.  1  i  and  Niehd  v.  Jones,  2  H.  &  M.  588);  so  are  the  reports 
of  an  accountant  employed  by  the  defendant's  solicitor  ( Waltham 
V.  SitdmUmt  ubi  iupra). 

The  cosu  of  itupeetion  are  generally  ordered  to  be  paid  by  the 
party  applying,  and  the  costs  of  the  applieation  to  be  costs  in  the 
cause ;  but  as  there  is  no  general  ruk  upon  the  subject  {Stilweli 
T.  Jbieft,  4  H.  ft  N.  468),  Uie  order  should  provide  for  the  costs 
(Smiihr.  G.  IP.  A.  Company,  6  E.  ft  B.  405 ;  L.  J.  25,  Q.  B.  279)  ; 
otherwise  none  can  be  recovered.  As  to  allowing  the  costs  of 
an  expert,  see  Churton  v.  Frewen  (2  Weekly  Notes,  1867,  p.  101 ; 
16L.T.,N.  S.  171,M.V.C). 

Intebbooatories. 

51.  In  all  causes*  in  anj  of  the  Superior  Courts,  bj  Power  to  <ie. 
order  of  the  court  or  a  judge,-  the  plaintiff  may,  with  iU«i^^ 
the  declaration,  and  the  defendant  may,  with  the  plea,  *orie«  to  op- 
or  either  of  them  by  leavef  of  the  court  or  a  judge,  ^*"    ^*"'^' 
may,  at  any  other  time,  deliver  to  the  opposite  party 
or  his  attorney  (provided  such  party,  if  not  a  body 
corporate,  would  be  liable  to  be  called  and  examined 
as  a  witness   upon   such  matter)   interrogatories  in 
writing  upon  any  matter  as  to  which  discovery  may 
be  sought,  and  require  such  party,  or,  in  the  case  of  a 
body  corporate,  any  of  the  oflScers  of  such  body  cor- 
porate,{  ¥rithin  ten  days  to  answer  the  questions  in 
writing  by  affidavit,  to  be  sworn  and  filed  in.  the  ordi- 
nary way ;  and  any  party  or  officer  omitting,  without 
just  cause,  sufficiently  to  janswer  all  questions  as  to 
which  a  discovery  may  be  sought  within  the  above 
time,  or  such  extended  time  as  the  court  or  a  judge 

*  Intenogatofics  may  b«  delWered  hi  tnterplesder  lunes,  under  1  ft  3 
irSL4,ci${WkUer,  IToMi,  IS  C.  B.,  N.  S.  267 ;  L.  J.Sl.C.  P.  SSI). 

t  This  is  very  obtcoiely  flrsmed :  in  practice,  leave  It  invariably  required, 
vbacberthe  loterrogatiiriet  be  delivered  with  the  declaration,  or  with  the 
Ilea, or  **  at  any  other  time."  Compare  ».  62  {postt  p.  261).  The  time  of  the 
apptteatioii  it  aot  so  material  as  itt  other  circumstance* ;  but,  ordinarily, 
the  apptteatlon  Ibr  leave  U»  deliver  interrogatories  should  not  be  made  until 
after  litBe  Joined,  when  the  court  or  judge  is  better  able  to  form  an  opinion 
aetstbeir  relevancy  and  propriety:  see /ofMS  ▼. /Vott  (6  H.  ft  N.  697;  L.J. 
SO,  Ex  16$);  diorris  v.  Parr  (6  B.  ft  S.  208;  L.  J.  M,  Q.  B.  95).  See  also 
/mm  r.Bamet  (17  C.  b.  596).  When  the  application  is  made  at  such 
**«Cke*tfane,''tbe  affidavit  in  support  may  be  required  to  diseloM  merits 
IJtette  V.  Semmfng,  10  £zch.  478,  Med  queere;  see  Jameew.  Bamth  «M 
Mrra). 

I  This  has  been  held  to  extend  to  the  public  officer  of  a  Joint-stock  bank 
mdcr  7  Geo.  4,  e.  M  {itKemm,  P.  0.  t.  Rati,  4  H.  ft  N.  788 ;  L.  J.  28,  Ex. 
SSts  eee  alio  Maaom  ▼.  Wpthe,  Clerk  to  Middle  Level  Commiitionen,  S  F. 
ft  F.  IM). 
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shftll  allow,  shall  be  deemed  to  have  committed  a  con- 
tempt of  the  court,  and  shall  be  liable  to  be  proceeded 
against  accordingly. 

It  appears  upon  the  construction  of  this  section — eoapHnf 
together  the  liabilitv  **  to  be  examined  as  a  witness  upon  sacb 
matter,"  with  the  ngbt  to  interrogate  "  upon  any  matter  aa  to 
which  discovery  may  be  sought*' — that  such  interrogatories  are 
not  within  the  meaning  of  this  section : — 

1.  As  seek  exclusively  fdr  the  case  of  the  other  side  (Carem  ▼• 
Dovw,  5  E.  &  B.  709  ;  Wkately  v.  Crawford,  5  E.  ft  B.  709 ; 
Edwarde  ▼.  Wakefield,  6  E.  &  B.  463;  Hortm  ▼.  Bott,  2  H.  &  N. 
249  (ejectment);  Moor  ▼.  RoberU,  2  C.  B.,  N.  S.  671  ;  L.  J.  26, 
C.  P.  247 ;  Adame  y,  Lloyd,  S  H.  &  N.  861 ;  Londam  GaeHgki 
Company  v.  Chelsea  Vestry,  6  C.  B.,  N.  S.  411  ;  L.  J.  28,  C.  P. 
275  ;  Smpson  ▼.  Swdtk,  L.  R.  2  C.  P.  293) ;  and  see  a  diatinctioD 
well  taken  in  Thol  v.  Leash  {\0  Exch. 704). 

2.  As  are  of  a  merely  fishing  character  {Moor  ▼.  Roberto^  «M 
mpra:  Alter  y,  WiWson,  7  W.  R.  265,  Ex.  U.T.  1869  {  PeppkUi 
y.  Smith,  3  H.  &  C.  129 ;  L.  J.  33,  Ex.  82). 

3.  As  are  not  reasonably  relevant  to  the  issue  {Rohson  y.  Cooko, 
2  H.  &  N.  766).  In  an  action  for  breach  of  contract  whereby  the 
plaintiflTs  patent  became  void,  and  the  defendant  had  paid  oKNieT 
into  court,  interrogatories  as  to  the  amount  of  damage  incoired 
by  the  plaintiff  were  refused  as  irrelevant  {Jourdain  v.  Palmer,  L. 
R.  1  Ex.  102);  but  in  an  action  of  tort,  for  pirating  copjrright, 
the  defendant  was  allowed  to  interrogate  the  plainaff  as  to  the 
amount  of  damage  he  had  sustained  ao  as  to  guide  the  defendant 
as  to  the  amount  he  might  iairly  pay  into  court  ( Wright  v.  Good" 
lake,  3  H.  &  C.  640 ;  L.  J.  34,  Ex.  82).  In  an  action  for  injury 
caused  by  negligence,  the  defendant  was  not  allowed  to  interro- 
gate the  plaintiff  as  to  the  amount  and  circumstances  of  the  in- 
jury ( Peppiatt  V.  Smith,  ubi  supra).  But  the  rule  laid  down  in  the 
last  case  does  not  appear  to  be  generally  acted  on. 

4.  As  are  unnecessary,  or  useless  {Bird  v.  Malzy,  1  C.  B.,  N. 
S.308). 

6.  As  seek  to  establish  a  forfeiture  strictly  so  called  {May  ▼• 

Hawkins,  11  Exch.  210 ;  L.  J.  24,  Ex.  309 ;  Morton  y.  Bott^  ubi 

supra,  distinguishing  Flitcrqft  v.  Fletcher,  L.  J.  26,  Ex.  94;  Fpr 

V.  Butterfield,  6  B.  &  S.  829;  L.  J.  34,  a  B.  17);  and  see 

V'  '-   UniUd  States  rf  America  v.  McRae  (L.  R.  4  Eq.  327). 

6.  As  seek  to  contradict  a  written  instrument  {Moor  v.  Roberts^ 
ubi  supra), 

7.  As  are  privileged  upon  grounds  of  public  interest  (see  prin- 
ciple explained  in  BeaUon  v.  Skene,  8  W.  R.  644,  Ex.  T.  T. 
1860). 

^^^*V^^^'  But  interrogatories  may  be  admissible : — 

SS^'  1«  The  answers  to  which  may  expose  other  persons  to  actions 

^^'  {Tetleyje.  Easton,  18  C.  B.  643 ;  L.  J.  26,  C.  P.  293). 

2.  The  answers  to  which  may  expose  the  party  interrogated  to 
penalties  {Osbom  v.  London  Dock  Company,  10  Exch.  698;  U  J. 
24,  Ex.  140 ;  Bickford  v.  Darcy,  L.  R.  1  Ex.  364,  explaining 
fioiirer  V.  Lane,  3  H.  &  C.  644;  L.  J.  34,  Ex.  67) ;  although  the 
party  interrogated  may  except  upon  his  answer  to  the  objection- 
able questions  (see  Scott  v.  Miller,  I  John.  220;  ^.  C  L.  J.  28, 
Ch.  684;  Bartlett  v.  Lewis,  12  C.  B.,  N.  a  249;  L.  J.  81,  C.  P. 
230);  but  see  TupUng  v.  Ward  (6  H.  &  N.  749 ;  L.  J.  30,  Ex. 
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222)«  See,  ftntfaer,  the  aathorities  cited  in  note  to  seotioo  26 
(eilt,p.2S4). 

t.  Where  a  defeodant  in  ejectment  seeks  to  discover  the  cha- 
iBcterin  which  the  plaintiff  claims,  and  the  pedigree  upon  which 
ke  relies  {PHierqft  «.  Ptetektr,  L.  J.  25,  Ex.  94).  But  the  Court 
of  ComoMni  Pleas  has  since  refused  to  allow  such  interrogatories 
inlcss  the  defendant  can  show  from  eircumsunces  that  he  is 
viioOy  vnacquainted  with  the  plaintiff's  title  {Stoate  v.  Rtw^  14 
C  B.,  N.  S.  209  ;  L.  J.  32,  C.  P.  160 ;  Pem-tm  ▼.  T^tmtr,  16  C. 
B^  N.  S.  167 :  L.  J.  S3,  C.  P.  224 ;  Bl^ih  v.  L* Estrange^  3V.Sc 
F.  154;  and  see  IngUbtf  ▼.  Shqflo,  33  Beav.  31). 

The  Court  of  Exche<]uer  has  refused  in  general  to  extend  the 
priadple  acted  upon  in  FHtcroft  v.  Fletcher  {ubi  supra),  to  other 
ictioos  {fhney  v.  Forweod^  L.  R.  1  Ex.  6). 

The  Court  of  Queen's  Bench  allowed  a  plaintiff  in  ejectment 
to  Hrterrogate  the  defendant  as  to  whether  he  were  the  real  de- 
feodaat,  wad  if  not,  as  to  who  was  the  real  defendant  {Sketchiep 
T.  Comilg,  1 1  W.  R.  573,  E.  T.  1863). 

4.  That  seek  secondary  evidence  of  lost  written  documents 
{Woherhampton  Waterworks  Companjf  v.  Hawksford,  5  C.  B.,  N.  S. 
703;  h,J,  28,  C.  P.  198);  hut  it  should  be  observed  that  the 
SBsweis  to  these  interrogatories  were  not  to  be  used  at  the  trial 
soless  the  loss  of  the  documents  in  question  was  proved,  so  as  to 
allow  of  secondary  evidence  being  given. 

5.  That  inquire  into  confidential  communications  that  the 
psity  interrogated  would  not  be  privileged  from  disclosing  upon 
oral  examination  ( Thol  ▼.  Leask,  10  Exch.  704 ;  Colman  v.  Tmi" 
Ms,3H.&N.87l). 

See  extent  of  privileged  communications  in  the  case  of  an  at- 
torney discussed  by  Romilly,  M.  &.  in  Ford^,  Tennant  (32  Beav. 

•0'/. 

5.  That  seek  to  disprove  the  bona  fides  of  a  primft  facie  de- 
firaoe  (Bayiey  T.  Grigiihs,  1  H.  3e  C.429  ;  L.  J.  31,  Ex.  477) ;  or 
to  show  that  th«  defendant  has  acted  fraudulently  (  BHght  v.  Good' 
s¥sf  18  C.  B.,  N.  S.  757). 

The  courts  have  a  general  discretion  in  the  matter  of  allowing 
iotemigatories  (  Tupling  v.  Ward,  uhi  supra  ;  Stem  v.  Sevastopulo^ 
14C.  B.,  N.  S.  738  ;  L.  J.  32,  C.  P.  268,  per  Erie.  C.  J.) :  thus,  in 
an  sction  of  slander,  the  plaintiff  was  not  allowed  to  interrogate 
the  defendant  (Stern  v.  Sevastopulo,  ubi  supra),  but  where  other- 
vise  the  plaintiff  would  have  been  without  redress  they  were 
allowed  (Atkinson  y,  Fosbrooke,  L.  B.  1  Q.  B.  628) ;  but  they  have 
heeo  allowed  in  actions  for  malicious  prosecution  (Zychlinski  v. 
Ma/tby,  10  C.  B.,  N.  S.  838  ;  Stewart  v.  Smith,  L.  R.  2  C.  P.  293). 
Ai  to  what  interrogatories  may  be  delivered  to  an  executor  who 
l»ai  pleaded  jpinve  administracit ;  see  Feck  v.  Nolan  (14  Ir.  C.  L. 
R.  App.  xxxii.  Ex.).  The  courts  will  be  guided  in  their  dis- 
cretion by  the  principles  on  which  Courts  of  Equity  allow  dis- 
covery, but  with  the  necessary  modifications  required  by  the  dif- 
^nence  of  subject-matter  (F/tfcrq^i(  v.  Fletcher,  Blyth  v.  V  Estrange, 
»M  snpras  Edwards  v.  Wak^ld,  6  E.  &  B.  463;  Norton  v.  Bolt^ 
2  H.  ft  N.  24d  ;  L.  J.  26,  Ex.  267  :  Adams  v.  Lloyd,  3  H.  &  N. 
^1 :  L.  J.  27,  Ex.  499 ;  Pye  v.  Buiterjield,  5  B.  8c  S.  829 ; 
Bmskhu  v.  Carr  and  Parsons  v.  Carr,  L.  R.  1  Q.  B.  89 ;  Jourdain 
V.  Palmer,  L.  R.  1  Ex.  102 ;  Bickford  v.  Darcy,  L.  R.  1  Ex.  354). 

8ee  fbrther  upon  this  subject  the  note  to  s.  50  {ante^  pp.  250 — 
^}»  Wigrasn  on  Discovery  and  Petberam  on  Interrogatories. 
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Praetke.  loterrogatoriet  may  be  deliYered  by  the  defendant  to  the  plain- 

tiff, although  the  plaintiff  is  a  foreigner  and  out  of  the  jurisdiction 
of  the  court  (Poht  ▼.  Young,  L.  J.  2^.  Q.  R  23,  B.  C.  per- 
Erie.  J.). 

It  has  been  said  {ZariJI  y.  Thorntim,  L  J.  26,  Ex.  214),  that 
the  forms  of  interrogatories,  and  the  particular  interrogatories  to 
be  allowed,  might  be  setited  at  chambers  ;  but  see  contra,  Robmn 
▼.  Cookt  (2  H.  ft  N.  766) :  TnpUng  ▼.  Ward  (6  H.  fir  N.  749) ; 
and  PkUlipt  ▼.  Uwin  (L.  J.  S4  Ex.  87). 

As  to  affidavit  in  support  of  application  to  deliver  interro- 
gatories, see  s.  52  ( ityra) ;  as  to  proceedings  upon  order,  see 
ss.  58—^6  {pott,  pp.  261—263) ;  and  as  to  costs,  see  s.  57  {poH, 
p.  263). 

As  to  obtaining  an  attachment  for  refusal  to  answer  interroga- 
tories, see  s.  54,  n.  {po$t,  p.  262). 

It  may  .be  gathered  from  the  above  cases,  that  the  common 
practice  is  to  give  leave  to  deliver  not  interrogatories  generally, 
out  certain  particular  and  approved  interrogatories;  and  that 
thus  the  judges  have  to  determine  not  merely  that  the  circum- 
stances of  die  case  are  such  as  to  render  the  administration 
of  interrogatories  generally  proper  but  also  that  the  particular 
interrogatories  proposed  are  themselves  severally  proper.  This 
double  proceeding,  if  carefully  applied,  would  necessarily  take 
up  much  of  the  valuable  time  of  the  judge  at  chambers ;  but,  in 
practice,  substantial  injustice  to  the  suitor,  who  seeks  to  interro- 
gate his  opponent,  is  the  more  common  evil ;  as  it  is  oftentimes 
next  to  impossible  for  a  judge  to  make  himself  acquainted,  upon 
an  interlocutory  application  made  amid  the  hurry  and  confusion 
of  his  chambers,  with  the  bearing  of  particular  questions  on  the 
perhaps  complicated  matters  in  dispute  in  such  actions,  as  those 
^nerally  are,  in  which  parties  are  advised  to  have  recourse  to 
interrogatories ;  and  it  is  even,  when  not  difficult,  still  very  in- 
expedient, in  many  cases,  to  parade  before  one's  opponent,  who 
probably  will  have  to  fhime  the  answers,  the  hoped-for  results 
of  questions,  which  are  only  sought  to  be  put  when  other  means 
of  evidence  have  failed.  It  would  seem  better  that,  when  the 
judge  has  ascertained  that  the  circumstances  of  the  action  show 
that  the  delivery  of  some  interrogatories  is  a  reasonable  pro- 
ceeding, he  should  leave  it  to  the  party  interrogating  to  put  at 
his  own  costs  such  que^ons  as  may  be  advised  ;  and  to  the  party 
interrogated  to  except  at  his  risk  (s.  53,  jwit,  p.  261 )  to  such  ques* 
tions  as  he  is  advised  not  to  answer.  This  practice  would  be 
more  convenient  and  useful  in  practice,  more  congruous  with 
that  in  conHmili  catu  in  Chancery,  more  consistent  with  the  terms 
of  the  whole  enactment  (including  s.  53),  and  even  more  con- 
formable with  the  terms  of  the  ordinary  judge's  order  made 
under  it ;  and  it  would,  moreover,  seem  to  be  countenanced  by 
Otbom  V.  London  Dock  Company  (10  Exch.  698);  Chester  w.  WwU 
ley  (18  C.  B.  239) ;  and  James  v.  Barnes  (17  C.  B.  596). 

With  respect  to  the  mode  of  proving  at  the  trial  the  answers 
made  to  interrogatories,  it  should  be  observed  that  Martin,  B.  held, 
at  ffiti  Prius,  that  an  office  copy  of  an  affidavit  filed  in  the  cause, 
was  not  admissible  in  evidence  against  the  par^r  who  made  it ; 
that  the  original  affidavit  must  be  produced  and  the  party's  hand- 
writing thereto  proved  {Barnes  v.  Parker,  15  L.  T.,  N.  S.  218, 
M.T.  1866).    Sedqu4Bre. 

Affidavits  b7       S2.  The  application  for  such  order  shall  be  made 
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upon  an  affidavit  of  the  party  proposing  to  interrogate,  p*^  p^^** 
and  4iLs  attorney  or  agent,*  or,  in  the  case  of  a  body  i^rogata, 
corporate,  of  their  attorney  or  agent,  stating  that  the  JJ^'  **" 
deponents  or  deponent  believe  or  believes  that  the 
party  proposing  to  interrogate,  whether  plaintiff  or 
defendant,  will  derive  material  benefit  in  the  cause 
from  the  discovery  which  he  seeks,  that  there  is  a  good 
cause  of  action  or  defence  upon  the  merits,f  and  if  the 
application  be  made  on  the  part  of  the  defendant,  that 
the  discovery  is  not  sought  for  the  purpose  of  delay ; 
provided  that,  where  it  shall  happen  from  unavoidable 
circumstances,  that  the  plaintiff  or  defendant  cannot 
join  in  such  affidavit,  the  court  or  judge  may,  if  they 
or  he  think  fit,  upon  affidavits  of  such  circumstances 
by  which  the  par^  is  prevented  from  so  joining  there- 
in, allow  and  order  that  the  interrogatories  may  be 
delivered  without  such  affidavit.} 

53.  In  case  of  omission,  without  just  cause,  to  an-  oniez- 
8wer  sufficiently  such  written  interrogatories,  it  shall  ^Si^hen 
be  lawful  for  the  court  or  a  judge,  at  their  or  his  dis-  tobeaUowed. 
cretion,  to  direct  an  oral  examination  of  the  interro- 
gated party,  as  to  such  points  as  they  or  he  may  direct 
befcH^  a  judge  or  master ;  and  the  court  or  judge  may 
by  such  rule  or  order,  or  any  subsequent  rule  or  order, 
command  the  attendance  of  such  party  or  parties  before 
the  person  appointed  to  take  such  examination,  for  the 
purpose  of  being  orally  examined  as  aforesaid,  or  the 
production  of  any  writings  or  other  documents  to  be 
mentioned  in  such  rule  or  order,  and  may  impose 
herein  such  terms  as  to  such  examination,  and  the 
costs  of  the  application,  and  of  the  proceedings  there- 
on, and  otherwise,  as  to  such  court  or  judge  shall  seem 
just 

At  to  what  constitutes  "just  cause/'  see  notes  to  ss.  50,  51 
(oKc,  pp.  250—260);  &nd  Turk  7.  Syne  {L.J,  27,  Ex.  54);  Geary 
T.  BuxUm  (L.  J.  29,  Ex.  280). 

The  answers  should  follow  the  order  of  the  interroffatoriea,  and 
answer,  or  assign  reasons  for  not  answering  each  interrogatory 
specifically  {Chester  ▼.  Wortley^  18  C.  B.  239).  As  the  answer 
must  be  made  by  affidavit,  the  requirements  of  R.  G.,  M.  V. 
1854,  r.  2,  poet,  must  be  complied  with.    See  as  to  sufficiency  of 


*  Where  a  psrty  snet  in  person  the  affldarit  of  the  attorney  or  asent  wtU 
to  tepemed  with  {OiOade  ▼.  N.  E.  RaUvay  Company,  12  C.  B.,  N.  S.  850). 

t  Tfaia  appUee  to  plaintlflk,  as  well  ae  defendants  (Mctyr.  ffawhns,  11 
Badu  310) :  as  to  ditdoeiny  merits,  see  jrortim  ▼.  Bemming  (lOEzoh.  478) ; 
Cnome*  t.  jrorrtam  (5  E.  ft  B.  984) ;  and  better,  contra,  Jame$  r.  Bame$  (17 
C.  B.  5M;  &  C.  L.  J.  S5,  C.  P.  182). 

t  This  latter  proviso  renders  nnneoessary  the  application  to  the  present 
seetkm  of  the  faiterpretation  put  upon  s.  61  in  itsiwan  ▼.  BoU  (4  H.  ft  M. 
798;  L.  J.  28,  Ex.  S81 ;  OfKe,  p.  257,  n.). 
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antwen  about  documents,  Jdawu  ▼.  Ltoffd  (8ILftN.851;  I* 
J.  27,  Ex.  i99).  It  has  been  held  that  a  party  interroga^  la 
not  bound  to  set  out  the  contents,  or  copies  of  documents  ad- 
mitted by  his  answer  to  be  in  his  possession ;  but  that  application 
for  such  purpose  must  be  made  under  s.  50  {ante,  p*  249;  Scott 
V.  Zygomata,  4  B.  &  B.  488  ;  L.  J.  24,  a  B.  129);  *9i  qiutre. 

The  application  for  an  order  under  this  section  diould  be  mada 
promptly  {Ckett^r  ▼.  fVortUyt  ubi  npra). 

The  rule  is  nisi  only  in  the  first  instance  {Turk  v.  SjfM,  M 
supra. 

See  also  Swift  ▼.  Nun  (L.  J.  26,  Ex.  365). 

Applications  under  this  section  should  be  made  at  chamben 
in  the  first  instance  (Bender  ▼•  Ztmmerman,  L.  J.  29,  Ex.  244 1 
Oeadtuu  V.  Kirkmam,  2  L.  T.,  N.  S.  251,  Ex.  £.  T.  I860). 


Proceedings 
upon  such 
rule  or  order. 


/'  k 


54.  Such  rule  or  order  shall  have  the  same  force 
and  effect,  and  may  be  proceeded  upon  in  like  manner, 
as  an  order  made  under  the  said  hereinbefore-men* 
tioned  act  passed  in  the  first  year  of  the*  reign  of  his 
late  Majes^  King  William  the  Fourth. 

See  note  to  s.  47  (ante,  pp.  246,  247). 

Not  duly  answering  interrogatories  is  already  a  contempt  of 
court  under  sect.  51  (antst  p.  257) ;  and  the  use  of  this  section  ia 
in  expediting  and  facilitating  process. 

A  rule  for  attachment  under  this  section,  was  refused  whert 
the  attorney  of  a  foreigner  had  been  served  with  interrogatories^ 
and  default  was  made  in  answering  them ;  but  it  did  not  appear 
that  the  foreigner  personally  knew  of  the  order,  or  was  within 
the  jurisdiction  (VonHoffv,  Hoerster,L,J,  27.  Ex.  299;  see  also 
IVindie  v.  Lane,  L.  J.  29,  Ex.  245 ;  Cttrrofi  ▼.  Etpkinsteme,  4  W.  R, 
50.  Q.  B..  M.T.  1855  ;  HiU  ▼.  Gleuj  26  L.  T.  62.  107.  Ex.  M.  T. 
1855;  and  Seq/ield  (Lord)  v.  Pratt,  5  L.  T.,  N.  S.  674;  Q.  B^ 
H.  T.  1862. 

In  an  action  by  a  bank  during  liquidation,  the  defendant  had 
obtained  leave  to  interrogate  certain  directors  of  the  bank  and  a 
stay  of  proceedings  till  the  interrogatories  were  answered  ;  it  was 
held  that  the  official  liquidator,  althouffh  not  a  party  to  the  record 
was  entitled  to  an  attachment  against  uie  directors  on  their  refusal 
to  answer  (Madrid  Bank,  Limited  ▼.  Bayley,  L.  R.  2  Q.  B.  ZT^ 


Depoiitloiu 
upon  such 
examina- 
tlona  to  be 
returned  to 
maater*! 


EXAMINATXON  OP  WITNESSES  UNDER  THIS  ACT, 

55.  Whenever,  hy  virtue  of  this  act,  an  examination 
of  any  witness  or  witnesses  has  been  taken  before  a 
judge  of  one  of  the  said  Superior  Courts,  or  before  a 
master,  the  depositions  taken  down  by  such  examiner 
shall  be  returned  to  and  kept  in  the  master's  office  of 
the  court  in  which  the  proceedings  are  pending ;  and 
office  copies  of  such  depositions  may  be  given  ou^  and 
the  depositions  may  be  otherwise  used,  in  Ae  same 
manner  as  in  the  case  of  depositions  taken  under  the 
hereinbefore-mentioned    act  passed  in  the  first  j^ar 
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of  tbe  reign  of  his  late  Majestj  King  William  the  i  wiii.  i, 
Fourth.  «•  22. 

See  note  to  k  47  (ante,  p.  248). 
See  R.  G.,  H.  T.  1853,  r.  83,  pott 

56.  It  shall  be  lawful  for  every  judge  or  master  ^**"*^ 
luuned  in  any  such  rule  or  order  as  aforesaid  for  taking  lE^^iSre. 
examinations  under  this  act,  and  he  is  hereby  required  JJJi^*^ 
to  make,  if  need  be,  a  special  report  to  the  court  in 

which  such  proceedings  are  pending,  touching  such 
examination,  and  the  conduct  or  absence  of  any  wit- 
ness or  other  person  thereon  or  relating  thereto ;  and 
the  court  is  hereby  authorized  to  institute  such  pro- 
eeedings  and  make  such  order  and  orders  upon  such 
report  as  justice  may  require,  and  as  may  be  instituted 
and  made  in  any  case  of  contempt  of  the  court. 

57.  The  costs  of  every  application  for  any  rule  or  Cofttofmie 
order  to  be  made  for  the  examination  of  witnesses  by  J!J,n^be*to' 
virtue  of  this  act,  and  of  the  rule  or  order  and  pro-  the  diicre- 
ceedings  thereon,  shall  be  in  the  discretion  of  the  court  ^Sitf  ^* 
or  judge  by  whom  such  rule  or  order  is  made. 

Tliis  and  the  preceding  section  follow  tbe  language  of  the 
8taL  1  Will.  4,  C.22,  as.  8,  9) ;  see  note  to  s.  47  (ante,  p.  247). 

If  the  order  does  not  provide  for  costs,  none  can  be  bad  ;  see 
M/A  V.  G,  W,  R,  Company  <6  E.  k  B.  405 :  L  J. 25,  d  B.  279); 
aod  StUwea  t.  Ruck  (4  H.  &  N.  468);  whence  it  would  seem 
that  this  section  applies  to  proceedings  under  section  51  (ant§, 

Inspection  of  Premises  aitd  Chattelb, 

58.  Either  party  shall  be  at  liberty  to  apply  to  the  Jj'jJJlJJ* 
eourt  or  a  judge  for  a  rule  or  order  for  the  inspection  parUMor 
by  the  jury,  or  by  himself,  or  by  his  witnesses,  of  any  ^^^«••••• 
real  or  personal  property,  the  inspection  of  which  may 

be  mat^ial  to  the  proper  determination  of  the  question 
in  dispute ;  and  it  shall  be  lawful  for  the  court  or  a 
judge,  if  they  or  he  think  fit,  to  make  such  rule  or 
order  upon  such  terms  as  to  costs  and  otherwise  as 
such  court  or  judge  may  direct :  provided  always,  that 
nothing  herein  contained  shall  affect  the  provisions  of 
"The  Common  Law  Procedure  Act,  1852,"  or  any 
previous  aet,  as  to  obtaining  a  view  by  a  jury :  pro- 
vided also,  that  all  rules  and  regulations  now  in  force 
and  i^plicable  to  the  proceedings  by  view  under  the 
aid  last-mentioned  act  shall  be  held  to  i^ply  to  pro* 
ceediogs  for  inspection  by  a  jury  under  the  provisions 
of  this  act,  or  as  near  thereto  as  may  be. 

By  tbe  C.  L.  P.  A.  1852.  s.  114  (ante,  p.  100),  tbe  forreer  writ  of 
new  was  aboUsbed,  and  a  new  proceeduig  sabstitnted^ 


264 


THE  COMMON  LAW  PROCEDURE  ACT,  1854. 


vMder 
Act. 


The  remofal  of  obttnictions  to  inspection,  may  be  ordered  as 
incident  thereto  (Bennett  ▼.  Griffiths,  3  E.  &  E.  467  ;  L.  J.  SO, 
Q.  B.  98);  see  also  IFhUe  ▼.  Storep  (48  L.  T.  91,  Ex.  T.  T. 
1867). 

See  also  an  order  for  inspection  of  real  proper^r  made  in  Chan- 
cery by  Stuart,  V.  C,  and  revised  by  the  Lords  Justices  in  Enmor 
▼.  BarmeU  (8  W.  R.  800;  S.  C.  on  appeal,  1  De  G.  F.  &  J.  529). 

A  somewhat  similar  power  to  grant  inspection  was  conferred  on 
the  Courts  of  Common  Law  by  the  Patent  Law  Amendment  Act, 
1852,  s.  42.  Under  that  statute  it  has  been  held  that  an  applica- 
tion to  inspect  the  defendant's  machinery  may  be  made  before 
the  delivery  of  the  declaration,  in  an  action  for  infringement  of 
the  plaintiff's  patent ;  bat  such  inspection  will  not  be  granted  as 
of  course,  or  without  the  party  applying  for  it  showing  that  the 
inipection  is  material  for  the  purposes  of  the  action  {Awiits  ▼• 
Ktlsey,  L.  J.  22,  Q.  B.  84,  Bail  Court,  Crompton,  J.).  In  an 
action  for  the  infringement  of  a  ^^atent,  the  court  would  not, 
under  the  above  section  of  the  Patent  Law  Amendment  Act, 
1852,  grant  an  order  for  an  inspection  of  a  machine  in  a  second 
action,  after  a  first  action  in  which  inspection  by  the  plaintiff  and 
two  scientific  witnesses  had  been  had  k  Shaw  v.  Bunk  of  Engltotd^ 
L.  J.  22,  Ex.  210).  The  affidavit  in  support  should  stleast  allege 
that  there  is  such  a  machine,  and  that  the  plaintiff  has  reason  to 
believe  it  an  infringement  of  jiis  patent ;  and  it  has  been  held 
not  to  be  sufficient  to  allege  tSoerely  '*  that  the  machine  used  by 
the  defendant  is  the  same  for  which  the  plaintiff  has  obtained  a 
patent"  {.Shaw  v.  Bank  qf  England,  L.  J.  22,  Ex.  26). 

In  an  action  for  infringement  of  a  patent  relating  to  type ;  in- 
spection snd  delivery  for  the  purpose  of  analysis,  of  a  portion  of 
the  type  used  by  the  defendant,  has  been  ordered  in  Chancery 
{Patent  Type  Founding  Company  v.  Walter,  John.  727)  after  it  had 
been  refused  at  law  \Patent  Type  Founding  Company  v.  Lloyd^  5 
H.  &  N.  192).  See  Hotland  v.*  Fo*  (8  E.  6c  B.  977  ;  L.  J.  28,  Q. 
B.  211,  857);  Ktdi  v.  Smiih  (8  E.  8r  B.  969 .  L.  J.  28,  a  B. 
842) ;  and  Meadows  v.  Kirkman  (L.  J.  29,  Ex.  205)w 


Rule  or 
order  for 
•ummoning 
Jufy. 


59.  The  several  courts,  or  any  judge  thereof^  may 
make  all  such  rules  or  orders  upon  the  sheriff  or  other 
person  as  may  be  necessaiy  to  procure  the  attendance 
of  a  special  or  common  jury  for  the  trial  of  any  cause 
or  matter  depending  in  such  courts,  at  such  time  and 
place,  and  in  such  manner,  as  they  or  he  may  think 
fit. 


ExMnination 
of  Jadgment 
debtor  m  to 
debts  dne  to 


Attachment  op  Debts. 

60.  It  shall  be  lawful  for  any  creditor  who  has  ob- 
tained a  judgment  in  anpr  of  the  Superior  Courts  to 
appl^  to  Uie  court  or  a  judge  for  a  rule  or  order  that 
the  jpdgment  debtor  should  be  orally  examined  as  to 
any  and  what  debts  are  owing  to  him  before  a  master 
of  the  court,  or  such  other  person  as  the  court  or  judge 
shall  appoint ;  and  the  court  or  judge  may  make  such 
rule  or  order  for  the  examination  of  such  judgment 
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debtor,  and  for  the  production  of  any  books  or  docu- 
ments, and  the  examination  shall  be  conducted  in  the 
same  manner  as  in  the  case  of  an  oral  examination  of 
AD  opposite  party  before  a  master  under  this  act. 

ThesCTTice  of  the  rule  or  order  should  either  be  personal,  or  be 
bnogfat  to  the  knowledge  of  the  judgment  debtor  {Moion  ▼.  Mug* 
geridge,  18  C.  B.  642). 

At  to  the  oral  examination,  see  s.  58  (ante,  p.  261). 

See  as  to  cases  in  which  the  judge  may  refuse  to  interfere,  upon 
die  ground  that  the  remedy  would  be  worthless  or  Yexatious,  C. 
LP.A.1860,  8.28,pa««. 

Ai  to  atttchment  for  disobedience  to  an  order  made  under  this 
nction,  seeilj/;  ▼.  Glen  (26  L.  T.  62, 107,  Ex.  M.  T.  1855). 

61.  It  shall  be  lawful  for  a  judge,  upon  the  ex  parte  Judge  may 
ipplication  of  such  judgment  creditor,  either  before  or  SchDMot  of 
afler  sach  oral  examination,  and  upon  affidavit  by  debt». 
lumadf  or  his  attorney  stating  that  judgment  has  been 
recoyered,  and  that  it  is  still  unsatisfied,*  and  to  what 
tmoant,  and  that  any  other  person  is  indebted  to  the 
judgment  debtor,  and  is  within  the  jurisdiction,  to 
order  that  all  debts  owine  or  accruing  from  such  third 
person  (hereinafter  callea  the  gai-nishee)  to  the  judg- 
ment debtor  shall  be  attached  to  answer  the  judgment 
debt ;  and  by  the  same  or  any  subsequent  order  it  may 
be  ordered  that  the  garnishee  shall  appear  before  the 
judge  or  a  master  of  the  court,  as  such  judge  shall 
appoint,  to  show  cause  why  he  should  not  pay  the 
jodgment  creditor  the  debt  due  ft'om  him  to  the  judg- 
ment debtor,  or  so  much  thereof  as  may  be  sufficient 
to  aa^fy  the  judgment  debt. 

SmUt,  the  order  for  attachment  under  the  earlier  part  of  this 
Mction  may  be  sustained,  although  the  court  discharge  an  order 
ht  p^ftntnt  to  the  execution  creditor  {Sparks  ir,  Younge,  8  Ir. 
Com.  Law  Rep.  2«il,  Ex.,  where  the  cases  are  collected  and  dis- 
enssed  by  Pigott,  C.  B.). 

A  party  to  an  interpleader  issue,  who  has  obtained  an  order  for 
hit  eosts,  is  a  judgment  creditor  within  this  section  (Hartley  y« 
Skmwell,  1  B.  &  S.  1 ;  L.  J.  30,  a  B.  223). 

Ad  executor  of  a  judgment  creditor,  who  has  not  made  bim- 


*  A  judgment  debt  cannot  be  taid  to  be  uniatitfled  within  the  meaning  of 
tkli  teetion,  when  tbe  judgment  debtor  haa  been  taken  in  ezeoution  under 
•  eo.  a.  (  JamnMe  ▼.  Parker,  6  H.  &  N.  4S1 ;  L.  J.  30,  Ex.  237) ;  and  where 
fte  alaiatiffhas  sued  in  a  county  court  the  Judgment  debtor  on  his  Judgment 
k  tke  sapertor  court,  and  has  obtained  an  order  for  payment  by  instal- 
■eati,  some  of  which  have  been  paid,  the  court  will  not  make  an  atUch- 
wat  eider  under  this  section  {Jonei  r,  Jemter.  L.  J.  26,  Ex.  319);  but  a 
JaifBient  creditor  is  not  prevented  ttom  obtainbg  an  order  for  attaching  a 
irttdue  to  his  debtor,  by  reason  of  the  garnishee  having  been  taken  and 
iCBMiBing  in  execution  for  that  debt  by  the  first  Judgment  debtor  {Marpkt 
T.  Jifartfey,  HartUft,  Shamdl,  1  B.  ft  8. 1 ;  L.  J.  80,  O.  B.  223). 

D,  N 
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lalf  a  party  to  the  judgmeot,  cannot  proceed  onder  thia  aactioa 
(Binfnard  v.  Simmons^  6  E.  &  B,  69 ;  L.  J.  24,0.  B.  2^). 

As  a  general  rule,  where  a  judp^eni  deht  remains  unsatiafied, 
if  the  execution  debtor  could  maintain  against  the  intended  gar- 
nishee an  action  to  recover  the  debt,  which  the  execution  oreditar 
seeks  to  atuch,  an  atuchment  order  may  be  obtained  under  this 
section,  provided  the  execution  creditor  could  sue  out  a  writ  af 
jf.ya.  against  the  execution  debtor  (Jonet  ▼.  Jtmntr^  U  J.  25,  Ex, 
319}  per  BramweU.  B.,  and  MUUr  ▼.  ifymv,  1  E.  &  £.  107$ ;  S.  C, 
sub  nam.  Miller  v.  Wytm,  L.  J.  28.  Q.  B.  324). 

DOti  oMack-        The  following  are  instances  of  debts  held  to  be  attachable: — 
«Me.  A  debt  of  unascertained  amount  (id  cerium,  &c.)  {Dtmiel  t. 

McCarthy,  7  Ir.  Com.  Law  Rep.  261,  Q.  B.). 

A  debt  due  to  one  or  more  of  several  Joint  judgment  debtors 
{Miller  v.  Mynn,  ubi  supra), 

A  debt  due,  but  not  payable  until  a  future  time  (Spm^H  ▼. 
Youmge,  8  Ir.  Com.  Law  B^ep.  251,  Ex.:  the  judgment  in  thia 
case  merits  attentioo). 

The  proceeds  of  an  execution  in  the  hands  of  the  sheriff 
{Murray  v.  Simpson,  8  Ir.  Com.  Law  Rep.  App.  xlv.  Ex.). 

Rent  due  in  the  hands  of  a  tenant  {Mitchell  t.  Lee,  L.  R.  2» 
Q.  B.  239). 

Funds  in  the  handa  ofr  the  official  manager  of  a  company  hi 
course  of  being  wound  up,  may  be  attadied  by  a  judgssent  cre- 
ditor of  the  company  {Et  parte  Turner,  Re  iVarwiek  amd  Weir* 
tester  Railway  Company,  2  De  O.  &  J.  854 ;  L.  J.  30,  Ch.  93) ;  but 
see  De  Winton  ▼.  Brecon,  Mayor,  tfc.  (28  Beav.  200),  as  to  the 
consequences  of  obtaining  under  a  garnishee  order,  but  withoat 
leave  of  the  Court  of  Chancery,  payment  by  a  receiver  of  monies 
which  ha  had  been  directed  by  the  Court  of  Chauoery  to  pay 
over  to  the  judgment  debtor. 

A  debt  due  to  the  estate  of  a  deceased,  is  attachable  upon  a. 
judgment  against  his  executor  quSt  executor  {Burton  v.  RobertSt 
tf  H.  &  N.  93;  L.  J.  29,  Ex.  484);  and  payment  may  be  en- 
forced  notwithsunding  a  decree  fbr  administration  made  anbae- 
quent  to  the  order  for  atUchment  (Fowler  i.Roberte,  2  Giff.  SSft). 

It  would  seem  that  the  pension,  as  distinguished  from  half  pay, 
of  a  retired  Indian  officer  ia  liable  to  be  attached  {Deui  ▼•  DmU^ 
L.  R.  1  P.  &  D.  366). 

Deb^  not  The  following  debts,  or  rather  alleged  debta,  have  been  held 

otteehaMe,        not  to  be  attachable  under  this  section : — 

A  bond  of  indemnity  against  costs,  given  by  a  third  person  to 
the  judgment  debtor  (upon  a  nonsuit),  to  induce  him  to  brine 
^e  action  against  the  judgment  creditor  {Johnson  v.  Diammsd,  11 
Ex.  73  ;  L.  J.  24,  Ex.  217,  scLfa,), 

Debts  bonA  fide  assigned  by  the  judgment  debtor  before  judg- 
ment (HiVfcA  V.  Coates,  18  C.  B.  757);  or  before  the  order  for 
atuchment  ( Wise  v.  Birkenshaw,  L.  J.  29,  Ex.  240 ;  and  aee,  aa 
to  foreign  attachments  out  of  the  Mayor's  Court,  Weheter  ▼. 
Webster,  81  Beav.  393 ;  L.  J.  31,  Clu  655). 

Monev  paid  into  court  in  an  action  brought  by  the  jndgment 
debtor,  but  wherein  judgment  has  not  been  obtained  {Jones  ▼. 
Brown,  29  L.  T.  79,  C.  P.  E.  T.  1857). 

Money  in  the  hands  el  a  receiver  under  the  Court  of  Cbaiw 
eery  {Jmes  v.  Birkenhead  Doeke,  SO  Beav.  332;  and  see  Or 
Winton  v.  Brecon,  Mayor,  4'c.,  ubi  supra). 

Superannuation  allowance  payable,  under  a  mere  reaolution  of 
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tbe  bottd  of  direenvn,  to  a  clerk  of  the  Bait  India  Conpany> 
oader  dS  Geo*  Z,  e.  199,  a.  9a  (Jntut  ▼.  Ea»i  India  Compmy,  17 
C.  B.  351),  upon  the  ground  of  its  being  informally  granted,  and 
lieaee  a  mere  gratuity.    See  Dent  v.  3ent  (ii6i  supra\ 

A  debt  doe  to  judgment  debtora,  who,  by  act  of  parliament^ 
«trt  bound  to  pay  their  creditori,  pari  passu  {KewaeU  ^  WtiU 
mmttr  Impnvwment  Commistimerti  11  Exch.  349.) 

A  debt  doe  to  the  wife  of  the  judgment  debtor,  upon  a  ape* 
ci«lty  gtinen  to  her  dum  tola  (DingUy  ▼.  Rcbhtson^  L.  J.  36,  Ex. 
«). 

A  verdict,  before  judgment,  in  an  action  tor  breach  of  con» 
tract,  far  unliquidatod  damages  ( Jonet  ▼.  Tkampson^  1  E.  £^  fi. 

A  verdict,  before  judgment,  in  an  action  upon  a  policy  of 
■Mrioe  insoranee,  where  atrtached  qud  verdict  {Drtster  v.  /osei, 
«  C  B.,  N.  S.  429 ;  L.  J.  28,  C.  P.  281). 

A  dividend  payable  in  bankruptcy  (Boys  v.  SRmptont  8  Ir. 
Con.  Law  Rep.  523,  Ex. ;  Gilmour  v.  Simpson^  lb,  App.  xxxviii., 
&.;  Damom  v.  Malle^,  L.  R.  Ir.  1  Ex  207). 

The  mere  probabihty  of  money  becoming  due,  aa  in  the  east 
of  accruing  aaiary,  ia  not  attaehable  an  an  accruing-  debt» 

62.  Serrice  of  an  order  tliat«debts  doe  or  accruing  Order  for  at- 
to  the  judgment  debtor  shall  be  attached,  or  notica  wSdlSSt.? 
thereof  to  the  garnishee,  in  such  manner  as  the  judge  ^ 
aball  direct,  shall  bind  such  debts  in  his  hands.  / 

i/€^     ^<  ' 

From  the  time  of  service,  the  order  binds  the  attached  debta 
ia  tbe  hamb  of  the  gamiafaee,  but  subject  to  the  operation  of  the 
BaakraptLaw  Gonaolidatioa  Act;  1849,  a.  184;  and,  therefore, 
if  the  judgment  debtinr  becomea  baakmpt  before  the  debt  ia  ac- 
toaliy  paid  under  die  order,  the  debt  pasaea  to  his  asaigneea  and 
tbe  tttachment  fails  ( Holmet  v.  Tuitim,  5  E.  &  B.  65  ;  and  see 
f^ntr  v.  Jones,  1  H.  &  N.  878 ;  Tilbury  v.  Browne  L.  i.  80, 
Q.  B.  46).  Aa  to  the  effect  of  the  judgment  debtor  making  an 
MBCnment  for  the  benefit  of  his  creffimrs,  see  Wood'  v.  Dunn 
(i.  R.  1  Q.  B.  77 ;  revereed  in  Ex.  Ch.,  L.  R.  2  Qi  B.  78). 

An  attachment  overridea  the  gtntrai  lien  of  an  attorney,  oo 
istbcr  his  right  to  the  equitabJe  interference  of  the  court  {Hougk 
V.  JBdePordf,  1  H.  &  N.  171 ;  see  also  Feritu  t.  Wyld^  4  Drew.  427  ; 
L  J.  28,  Ch.  561 ;  and  The  Olive,  1  Sw.  Adm.  Rep.  423) ;  but 
viiere  a  judgment  creditor  received  from  a  garnishee  the  amount 
of  Ua  claim,  before  an  order  for  payment,  and  mth  noHee  of  tbe* 
pertkul^  lien  (or  rather  equitable  right)  of  the  attorney  of  the 
jodgment  debtor  for  his  costs  in  the  action,  he  was  compelled  to 
R&nd  to  the  attorney  (Eisdell  ▼.  Coningham,  L.  J.  28,  Ex.  218 ; 
tte  also  Synpson  Y.ProtherOf  L.  J.  27,  Ch.  671  ).*  See  aa  to  pro- 
"  1  — • 

*  By  the  23  ft  S4  Tict.  c.  127»  •.  28,  it  is  enacted  that,  "  io  every  csm  in 
^kh  aa  altonej  or  solicitor  tball  be  employed  to  prosecute  or  defend  any 
wtt,nitter  or  proceeding  in  any  court  or  Justice,  it  shall  be  lawftil  for  the 
Mvt  R  Judge  before  vbom  any  such  suit,  matter  or  proceeding  has  been 
^atdt  V  iball  be  depending,  to  declare  such  attorney  or  solieitor  entitled  to 
s  ehaifi  upon  the  property  recovered  or  preserved,  and  upon  such  deelarac 
y**  bring  made,  such  attorney  or  solicitor  shall  have  a  charge  upon  and. 
yb»«t.  and  a  right  to  payment  out  of  the  property,  of  whatsoever  nature, 
^Pwv  w  kind  the  same  may  be,  which  shall  have  been  recovered  or  pre- 
•wvcd  through  the  instrumentality  of  anv  such  attorney  or  solicitor,  for  the 
tusdeotts,  charges  and  expenses  of  or  m  reference  to  such  suit,  matter  or 
"^^"^'^l  and  it  sluJl  be  lawful  for  such  court  or  Judge  to  nuike  such 
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tection  of  penons  baving  a  lien  or  charge  upon  the  debt  attached 
in  the  handa  of  the  gamiahee,  C.  L.  P.  A.  1860,  aa.  29— SI, 
pott. 

It  teems  doubtful  whether  notice  of  a  prior  attachment  out  of 
the  Mayor's  Court,  London,  interferea  with  the  operation  of  an 
order  under  this  section ;  it  certainly  does  not  when  such  notice 
is  senred  out  of  the  limits  of  the  city  {Newman  ▼.  Rook,  4  C.  B. 
N.  8.  484) ;  and  it  has  been  held  {Redhtad  ▼.  Wilton,  20  Beav. 
621 ;  better  L.  J.  80,  Ch.  677),  that  a  foreign  attachment  out  of 
the  Mayor's  Court  creates  no  priority  in  the  administration  of 
aaaets  in  Chancery. 

The  order  served  should  be  strictly  regular  {Cooper  t.  BUapm, 
L.  J.  27,  Ex.  446). 

63.  If  the  garnishee  does  not  forthwith  pay  into 
court  the  amount  due  ^m  him  to  the  judgment  debtor, 
or  an  amount  equal  to  the  judgment  debt,  and  does  not 
dispute  the  debt  due  or  claimed  to  be  due  from  him  to 
the  judgment  debtor,  or  if  he  does  not  appear  upon 
summons,  then  the  jud^e  may  order  execution  to  issue, 
and  it  may  be  sued  forth  accordingly,  without  any 
previous  writ  or  process,  to  levy  the  amount  due  from 
such  garnishee  towards  satisfaction  of  the  judgment 
debt. 

See  forms  of  jf .  /a.  in  R.  G.,  M.  V.  1854,  Sched.  22  and  28, 
poet, 

A  composition  deed  executed  by  a  garnishee  under  a.  192  of 
the  Bankruptcy  Act,  1861,  is  a  bar  to  an  execution  issued  against 
him  under  this  section,  to  the  same  extent  that  it  is  a  bar  to  an 
execution  on  a  judgment  {Kent  ▼•  TomkUuon,  L.  R.  2  C.  P.  502). 


Judge  may  64.  If  the  garnishee  disputes  his  liability,  the  judge, 
ment  credftor  instead  of  m&ing  an  order  that  execution  shall  issue, 
to  tue  gar-  m^y  order  that  the  j  udgment  creditor  shall  be  at  liberty 
to  proceed  against  the  garnishee  by  writ,  calling  upon 
him  to  show  cause  why  there  should  not  be  execution 
against  him  for  the  alleged  debt,  or  for  the  amount 
due  to  the  judgment  debtor,  if  less  than  judgment 
debt,  and  for  costs  of  suit ;  and  the  proceedings  upon 


order  or  orders  for  taxation  of  and  tot  raiting  and  payment  of  sndi  coats, 
charges  and  expense*  out  of  the  said  property,  as  to  such  court  or  Judge 
shallappear  Just  and  proper :  and  all  conveyances  and  acts  done  to  defeat, 
or  which  shall  operate  to  defeat,  such  cliarge  or  right,  shall,  unieas  made  to 
9ibonAJide  purchaser  for  Talue  without  notice,  he  absolutely  Toid  and  of  bo 
effect  as  against  such  charge  or  right :  prorided  always,  that  no  such  order 
shall  be  made  by  any  such  court  or  judge  in  any  case  in  which  the  right  to 
recover  payment  of  such  costs,  duurges  and  expenses  is  twrred  by  oay 
statute  of  limitations." 

The  court  will  make  an  order  under  this  section  even  though  the  estate  of 
the  client,  who  had  died,  was  being  administered  in  chancery  ( WUmm  w« 
^  /  1  Hood^  S  H.  ft  C.  148 ;  L.  J.  83  Ex.  804).  The  section  has  been  held  to  apply 
/U  '40  the  Court  of  Admiralty  {The  PhO^a^,  L.  R.  I  Ad  ft  Ecc.  809;  Tk*  ^MT. 
Dmiit,  17  L.T.  N.  S.  151,  M.T.  1867i!%n  this  latter  case  Dr.  Phillimoreh% 
that  a  garnishee  order  attaching  an  amount  decreed  to  be  paid,  did  not  over- 
ride the  lien  given  by  this  section  to  the  attorney. 

See  also  R.  O.,  H.  T.  1868,  r.  88,  poet. 


ATTACHMENT  OF  DEBTS.  269 

BDch  writ  shall  be  the  same,  as  nearly  as  may  be,  as 
Bpon  a  writ  of  revivor  issued  under  "  The  Common 
Law  Procedure  Act,  1852.'* 

Hie  dispute  must  be  substantial  (Newman  v.  Rook,  4  C.  B., 
N.  S.  434),  and  bond  Jld$  ( Wise  ▼.  Birkenshaw,  L.  J.  29,  Ex. 
240). 

A  writ  was  refused  in  Riehardton  ▼.  Qreaoee  (10  W.  R.  45,  Ex. 
M.  T.  1861);  where  an  action  for  the  same  cause  was  already 
pendipg  between  the  judgment  debtor  and  the  garnishee,  and  no 
eoDanon  was  shown. 

The  costs  of  proceeding  by  writ  under  this  shstion  abide  the 
erent,  and  no  onler  is  necessary  under  s.  67  {poet^  p.  270) ;  John- 
iM  ▼.  Diamond  (1 1  Exch.  431). 

If  the  judgment  creditor  declines  to  proceed  by  writ,  the  at- 
ttefameot  may  be  discharged,  and  the  judgment  creditor  be 
ordered  to  pay  the  costs  (  Wintle  t.  tfilUams,  3  H.  &  N.  288);  but 
the  court  will,  unless  quite  satisfied  that  the  debt  is  not  liable  to 
attachment,  allow  the  judgment  creditor  to  proceed  by  writ  (Sey^ 
maur  ▼.  Corporaium  qf  Brecon,  L.  J.  29,  Ex.  243). 

See  forms  of  proceedings,  R.  O.,  M.  V.  1854,  sched.  24 — 31, 

65.  Pajment  made  hj  or  execution  levied  upon  the  OamUhee 
garnishee  under  any  such  proceeding  as  aforesaid  shall  *^*"^"««<*- 
be  a  valid  discharge  to  him  as  against  the  judgment 

debtor  to  the  amount  paid  or  levied,  although  such 
proceeding  may  be  set  aside  or  the  judgment  reversed. 

Stmbie,  that  payment  by  the  garnishee  to  the  judgment  cre- 
ditor, upon  notice  of  attachment,  is  no  discharge  of  the  debt  due 
from  the  garnishee  to  the  judgment  debtor ;  but  there  must  be  a 
jodge's  order  for  payment  {Turner  v,  Jones,  1  H.  &  N.  878 ;  see 
also  Loekwood  y.  Nash,  18  C.  B.  536). 

As  to  payment  under  a  garnishee  order  where  the  defendant 
has  become  bankrupt  or  executed  a  composition  deed,  see  s.  62, 
]|.(aitfe,|k266). 

A  garnishee  order  cannot  be  reviewed  in  the  Court  of  Admi- 
nlty;  and  therefore  the  payment,  under  a  garnishee  order,  of 
costs  pronounced  due  to  a  successful  party  by  decree  of  the  Court 
of  Admiralty,  is  satisfaction  of  the  decree  {The  Olive,  1  Sw.  Adm. 
Bep.423). 

It  has  been  held  in  Ireland,  where  a  judgment  creditor  had 
obtained  a  charging  order,  attaching  the  dividends  on  stock  in  the 
books  of  the  Bank  of  Ireland,  which  order  had  been  duly  served 
upon  the  Bank,  that  the  Bank  was  responsible  for  the  payment 
Of  such  dividends  to  another  judgment  creditor,  who,  subse- 
foently  to  the  date  of  such  charging  order,  had  obtained  in 
another  Court,  not  only  another  charging  order  attaching,  but 
abo  ao  absolute  order  for  the  payment  of  such  dividends  (Sala- 
»tn  ▼.  Donovan,  10  Ir.  Com.  Law  Rep.,  App.  xiii.  Q  B.). 

See  at  to  rights  of  persons  claiming  a  hen  or  charge  upon  the 
debt  attached  in  the  hands  of  the  garnishee,  C.  L.  P.  A.  1860, 
«.  29-31.  pofl. 

See  fonn  of  a  plea  of  attachment  in  Bullen  and  Leake's  Pre* 
eedeots  of  Pleadings,  2nd  edit.,  p.  428. 

66.  In  each  of  the  Superior  Courts  there  shall  be  Attachment 
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book  to  be     kepi  at  the  master'e  office -a^ebt  AttMhaieiit  ikook,  uA 
^S^^o^    in  0a<^  l>ook  entries  ahftU  be  DMde  of  (he  ftttedMDent 
oMh  conn,     and  proceedings  thereon,  with  namee,  dates  and  state- 
ments of  the  amount  recovered^  and  otherwise ;  and 
the  node  of  keeping  such  book  shall  be  the  same  in 
all  the  courts ;  and  copies  of  any  entries  made  therein 
may  be  taken  by  any  person,  upon  application  to  anj 
master. 
Co«ts  of  ap.        67.  The  costs  of  any  application  for  an  attadunent 
plication.       ^  ^^  under  this  act,  and  of  any  proceedings  arising 
from  or  incidental  to  such  application,  shall  be  ia  the 
discretion  of  the  court  or  a  judge. 

See  WmtU  y.  mUiaau,  3  H.  Ir  N.  288,  cited  a.  64,  d.  (mmie, 
p.  269). 
The  «8uil  form  of  a  ganiafaee  order  oontaiat  no  direocioo  as 

to  OOBtS. 

Makdamus. 
AeUon  for  68.  The  plaintiff  in  any  action  in  any  of  the  Supe- 

toMiforMtbo  ^^^  Courts,  except  replevin  and  ejectment,  may  in- 
performance  dorsc  Upon  the  Writ  and  copy  to  be  served  a  notice  Uiat 
of  dutie*.  |.jjg  plaintiff  intends  to  claim  a  writ  of  mandamus,  and 
the  ph&intiff  may  thereupon  claim  m  the  declaration, 
either  together  with  any  other  demand  which  may 
now  be  enforced  in  such  action,  or  separately,  a  writ 
of  mandamus  conmianding  the  defendant  to  fulfil  any 
duty  in  the  fulfilment  of  which  the  plaintiff  is  per- 
sonally interested. 

The  **  duty  "  that  a  defendant  may,  under  this  seetira,  be  •com- 
manded  to  fulfil,  muft  be  one  of  a  |>ublic,  or  ^uasi  public  natmre ; 
as  weU  as  one  in  which  the  plaintiff  has  a  personal  interest; 
and  therefore  a  numdamut  will  not  lie  to  compel  the  performanoa 
of  a  mere  personal  contract  (Bentom  w.  PmU,  6  E.  ft  B.  278) ;  but 
it  has  been  held  to  lie  at  the  suit  of  the  administrator  of  a  de- 
ceased shareholder  in  a  company  incorporated  by  rojral  diarter, 
to  compel  registration  of  his  title  (Narrit  ▼.  IritkLtrnd  Compmmp^ 
8  E. &  B.  612,  where  Benson  v.  Paul  is  somewhat  explained); 
also  at  the  suit  of  a  shareholder  in  a  joint  stock  company  against 
the  company  to  compel  them  to  restore  his  name  on  the  reciater, 
the  company  hsving  allowed  a  transfer  of  his  shares  by  a  rorgwl 
transfer  deed  {Swan  ▼.  North  Britith  Jutiralmsian  CoMpowy,  7  H. 
ft  N.  608 ;  L.  J.  81,  Ex.  425 ;  and  in  Ex.  Ch.,  2  H.  ft  C  176  ; 
L.  J.  82,  Ex.  278). 

A  daim  for  a  wumdawmt  has  been  sustained  under  tiiis  section, 
at  the  suit  of  an  architect,  employed  by  improTement  commis. 
sioners,  to  compel  the  levying  a  rate  to  defray  the  amount  of  his 
charges,  collaterally  ascertained  in  die  same  suit  by  the  Terdict 
of  a  jury  ( tV4Krd  v.  Loumdet,  ]  E.  ft  E.  944);  L.  J.  28.  Q.  B.  266, 
and  affirmed  in  error,  1  E.  ft  E.  956;  L.  J.  29,Q.  B.  40;  ace 
also  ITorikkigton  v.  Huiton,  L.  R.  1  Q.  B.63  ;  L.  J.  86,  Q.  B.  61, 
and  cases  therein  cited ;  alao  by  a  landowner  who  has  had  notice 
from  a  railway  company  that  they  require  to  take  his  land,  under 


MAin>Ainrd.  271 

AeeoBpaJfloryeUmieaofdie  Lands  Ciaatet  Aet,  184f,  to  compel 
Ae  company  to  issue  their  warrant  to  the  sheriff  to  suramon  a  jory 
to  assess  the  value  of  the  land  {Fotkerby  ▼.  Metrop,  Railway  (km- 
jMSf,  L  R.  2  C.  P.  188). 

nie  sctioB  may  be  maintained  even  though  no  actual  damage 
itts  been  sustained  {Id,) 

Bot  the  courts  will  use  thehr  discretion  as  to  allowinjir  the  writ 
to  go,  even  though  the  plaintiff  has  a  good  cause  of  action  in  re- 
•peet  of  the  platntifi^s  breach  of  duty  {NiehoU  ▼.  AlUn^  I  Bw  ft  8. 
916 ;  and  in  Ex.  Cb.,  1  B.  &  S.  934 ;  L.  J.  31,  Q.  B.  283). 

An  action  of  wutndamus  under  this  act,  like  the  prerogative 
writ  of  mandamus,  is  not  applicable  where  there  is  any  other 
remedy  at  law.  Thus  it  is  not  maintainable  against  the  clerk 
to  commissioners  under  a  local  act,  for  work,  &Cn  done  for  them, 
where  it  is  not  alleged,  and  it  does  not  appear,  that  they  became 
iodebted  as  such  commissioners,  or  became  otherwise  than  per- 
•onally  indebted  ;  or  that  the  work,  &c.,  was  in  execution  of  the 
bcal  act,  or  that  they  would  have  power  to  levy  rates  for  pay- 
ment, or  that  there  is  any  charge  on  the  rates.  And  even  if 
inch  an  action  is  maintainable  in  such  a  case,  it  is  barred  by  the 
Statute  of  Limitations,  when  six  years  have  elapsed  since  they 
became  indebted  {Bush  v.  Beoinm,  1  U.  &  C.  500  ;  L.  J.,  32  Ex. 
M). 

Under  section  35  of  the  Companies  Act,  1862  (25  &  26  Vict   Ccmpmia 
c  89),  a  person  who  is  aggrieved  by  bis  name  being,  without  ^^^^* 
nficient  cause,  omitted  from,  or  inserted  in  the  register  of  a    ' 
company  under  that  act,  may  avoid  the  delay  and  expense  of  a 
mandamus,  by  a  summary  application  under   that  section    to 
either  of  the  superior  courts  of  law  or  equity,  or  to  a  judge  in 
dmmbers,  and  the  court  may  thereupon  order  the  rectification 
of  the  register;  the  section  gives  power  to  the  court  (if  one  of 
common  law)  if  they  think  proper,  to  direct  an  issue  to  be  tried 
m  which  any  question  of  law  may  be  raised  and  error  or  an  ap- 
peal, in  the  manner  directed  by  the  C  L.  P.  A.  1854  (onre,  p. 
240),  may  be  brought  thereon.    The  Companies  Act,  1867  (30   OompamiM 
k  Si  Vict.  &  131)  s.  26,  enacts  that  the  transferor  of  shares  A<i,\9e>l, 
may,  under  the  above  section,  apply  to  have  the  name  of  the  ''  ^' 
transferee  entered  on  the  register  in  like  manner  as  if  the  appli- 
cation was  made  by  the  transferee.    On  the  construction  of  the 
above  sections,  see  Ward  and  Henry* »  Case  (L.  R.  2  Ch.  431). 

69.  The  declaration  in  Buch  action  shall  set  forth  Declaration 
safficient  grounds  upon  which  such  claim  is  founded,  JS^dKntuJ 
nd  shall  set  forth  that  the  plaintiff  is  personally  in- 
terested therein,  and  that  he  sustains  or  maj  sustain 

damage  by  the  non-performance  of  such  duty,  and  that 
performance  thereof  has  been  demanded  by  him,  and 
reftised  or  neglected.  * 

The  specific  amount  of  a  debt  sought  to  be  recovered  by  mon- 
rfwisi  need  not  be  ascertained  upon  the  declaration  ( Ward  v. 
Lmndta,  1  B.  &  £.  940,  956). 

70.  The  pleadings  and  other  proceedings  in  any  ac-  ProceedinRt 
tkm  in  which  a  writ  of  mandamus  is  claimed  shall  be  fJ!>^Mdi^ 
the  same  in  all  respects,  as  nearlj  as  may  be,  and  costs  mot 
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Jadfraent 
and  ex«ea- 
tion. 


Form  of 

peremptory 

writ. 


shall  be  recoverable  hj  either  party,  as  in  an  ordinarj 
action  for  the  recovery  of  damages. 

At  to  the  applicability  of  the  Statute  of  Limiutions  by  way  of 
plea,  tee  Ward  v.  LowutUt  (1  E.  &  E.  940,  956);  and  Bmah  t. 
BBowmil  H.  &  €.500). 

At  to  cottt,  tee  C.  L.  P.  A.  1860,  t.  32,  potL 

71.  In  case  judgment  shall  be  given  to  the  plaintiff 
that  a  mandamus  do  issue,  it  shall  be  lawful  for  the 
court  in  which  such  judgment  is  given,  if  it  shall  see 
fit,  besides  issuing  execution  in  the  ordinary  way  for 
the  costs  and  damages,  also  to  issue  a  peremptory  writ 
of  mandamus  to  the  defendant,  commanding  him  forth- 
with to  perform  the  duty  to  be  enforced. 

See  for  forma  of  judgment,  R.  O.,  M.  V.  1854,  tched.  82,  poti. 

72.  The  writ  need  not  recite  the  declaration  or  othef 
proceedings,  or  the  matter  therein  stated,  but  shall 
simply  command  the  performance  of  the  duty,  and  in 
other  respects  shall  be  in  the  form  of  an  ordinary  writ 
of  execution,  except  that  it  shall  be  directed  to  the 
party  and  not  to  the  sheriff,  and  may  be  issued  in  term 
or  vacation,  and  returnable  forthwith ;  and  no  return 
thereto,  except  that  of  compliance,  shall  be  allowed, 
but  time  to  return  it  may,  upon  sufficient  grounds,  be 
allowed  by  the  court  or  a  judge,  either  with  or  without 
terms. 

See  at  to  coats,  C  L.  P.  A.  1860,  s.  82,  potL 


'Effect  of 
writ  of  man- 
damus, and 
proceedings 
to  enforce  it. 


Theeonrt 
may  order 
tlie  act  to  be 
done  at  the 
expense  of 
the  de- 
fendant. 


73.  The  writ  of  mandamus  so  issued  as  aforesaid 
shall  have  the  same  force  and  effect  as  a  peremptory 
writ  of  mandamus  issued  out  of  the  Court  of  Queen's 
Bench,  and,  in  case  of  disobedience,  may  be  enforced 
by  attachment. 

See  C.  L.  P.  A.  1860,  a.  88,  po9t. 

74.  The  court  may,  upon  application  by  the  plain- 
tiff, besides  or  instead  of  proceeding  against  the  dis- 
obedient party  by  attachment,  direct  that  the  act  re- 
quired to  be  done  may  be  done  by  the  plaintifl^  or 
some  other  person  appointed  by  the  court,  at  the 
expense  of  die  defendant ;  and  upon  the  act  being 
done,  the  amount  of  such  expense  may  be  ascer- 
tained by  the  court,  either  by  writ  of  inquiry  or  re- 
ference to  a  master,  as  the  court  or  a  judge  may- 
order;  and  the  court  may  order  payment  of  the 
amount  of  such  expenses  and  costs,  and  enforce  pay- 
ment thereof  by  execution* 
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See  for  form  of  writ  of  inquiry,  R.  6.«  M.  V.  1854,  Bcbed.  83| 

Pbebogatiye  Mandamus. 

75.  Nothing  herein  contained  shall  take  away  the  PrerogatiTe 
jurisdiction  of  the  Court  of  Queen's  Bench  to  grant  Jamas  pw?' 
writs  of  mandamus ;  nor  shall  any  writ  of  mandamus  •^^^^^ 
ufiued  out  of  that  court  be  invalid  bj  reason  of  the 

right  of  the  prosecutor  to  proceed  by  action  for  man* 
dunus  under  this  act. 

See,  as  to  prerogative  mandamus,  Comer's  Crown  Prac;  and 
Tapping  on  Mandamus. 

76.  Upon  application  by  motion  for  any  writ  of  PTooMdingB 
mandamus  in  the  Court  of  Queen's  Bench,  the  rule  f?!^^^^ 
may  m  all  cases  be  absolute  m  the  first  instance,  if  the  numdamus 
court  shall  think  fit ;  and  the  writ  may  bear  teste  on  »«**•"'•<*• 
the  day  of  its  issuing,  and  may  be  made  returnable 
forthwith,  whether  in  term  or  in  vacation,  but  time 

may  be  allowed  to  return  it,  by  the  court  or  a  judge, 
either  with  or  without  terms. 

77.  The  provisions  of  "  The  Common  Law  Proce-  Proceedings 
dare  Act,  1852,"  and  of  this  act,  so  far  as  they  are  [^^"JJ^Jf 
applicable,  shall  apply  to  the  pleadings  and  proceed-  maodamui. 
ings  upon  a  prerogative  writ  of  mandamus  issued  by 

the  Court  of  Queen's  Bench. 

This  section  removed  the  doubt  which  had  arisen,  whether  the 
enactmeDts  as  to  pleading  of  the  C.  L.  P.  A.  1852,  ante,  applied  to 
proceedings  in  mandamus  (Reg.  v.  Saddlers*  Company,  cited  ante, 
P.M). 

Specific  Delivekt  op  Chattels. 

78.  The  court  or  a  judge  shall  have  power,  if  they  SpedHc  do- 
or he  see  fit  so  to  do,  upon  the  application  of  the  "hSteil! 
plaintiff  in  any  action  for  the  detention  of  any  chattel, 

to  order  that  execution  shall  issue  for  the  return  of 
the  chattel  detained,  without  giving  the  defendant  the 
option  of  retaining  such  chattel  upon  paying  the  value 
uaessed,  and  that  if  the  said  chattel  cannot  be  found, 
and  unless  the  court  or  a  judge  should  otherwise  order, 
the  sheriff  shall  distrain  the  defendant  by  all  his  lands 
>Qd  chattels  in  the  said  sheriff's  bailiwick,  till  the  de- 
fiendant  render  such  chattel,  or,  at  the  option  of  the 
plamti£^  that  he  cause  to  be  made  of  the  defendant's 
goods  the  assessed  value  of  such  chattel:  provided  that 
the  plwntiff  shall,  either  by  the  same  or  a  separate 
^t  of  execution,  be  entitled  to  have  made  of  the 
v5 
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defendant'e  goods,  the  damago,  coeta  and  interests  in 
Buch  action. 

Courts  of  equity  have,  from  a  very  early  period,  compelled  tbe 
return  of  specific  chattels.  This  jurisdiction  seems  formerly  to 
have  been  confined  in  its  exercise  to  cases  where  the  chattels 
were  of  peculiar  value  to  the  owner,  as,  for  instance,  heir-looms, 
jewellery,  articles  of  curiosity  or  antiquity,  family  pictures  (I^Mejf 
T.  PMey,  1  Vem.  27S ;  Duk«  tf  Somerset  ▼.  Ceokeom,  8  P.  Wms. 
189  ;  SmviUe  v.  Tonered,  1  Ves.  101 ;  Fells  v.  Read,  3  Yes.  71),  or 
title  deeds  {Br4fum  ▼.  Broum,  1  Dick.  62 ;  PapUUon  v.  yoiee,  2  P. 
Wms.  478 ;  Ford  ▼.  Peering,  1  Ves.  72 ;  Duncombe  v.  Mayer,  8 
Ves.  320 ;  Jackson  ▼.  Butler,  2  Atk.  306) ;  or  the  certificate  of  the 
registry  of  a  ship  {Oibsom  ▼.  Imgo,  6  Hare,  125).  More  reoeody 
it  has  been  laid  down  that  the  right  to  be  protected  in  the  use  or 
beneficial  enjoyment  of  property  tfi  specie,  is  not  confined  to 
artides  poeseasing  aey  peculiar  or  intrinsic  value,  if  there  be 
any  fiduciary  relation  between  the  parties  ( IVood  t.  Rowelife,  3 
Hare,  304 ;  and  see  Linigen  v.  Simpson,  I  S.  &  S.  600). 

The  Court  of  Chancery  interferes  in  cases  of  detention  of  chat- 
tels, because  in  the  action  of  trover,  damages  only  were  recovered ; 
while  in  detinue,  tbe  defendant  had  it  formerly  in  his  power.  If  he 
chose,  to  retain  the  article  upon  payment  of  the  value  as  assessed 
by  the  jury.  The  damages  recovered  in  either  action,  although 
equal  to  the  intrinsic  value  of  the  article  detained,  might  be  wholly 
incommensurate  with  that  placed  upon  it  by  the  owner,  so  that 
damages  might  not  be  anything  like  adequate  compensation  to 
him  for  the  kiss.  "  The  Pusey  Horn,  the  Patera  of  the  Duke  of 
Somerset"  (observes  Lord  Loughborough),  **  were  things  of  that 
sort  of  value  that  a  jury  might  not  give  twopence  beyond  their 
weight."  *  *  In  all  cases  where  the  object  of  the  suit  is  not  sua* 
ceptible  of  compensation  by  damages,  it  would  be  strange  if  the 
law  of  this  country  did  not  afford  any  remedy.  It  would  be  a 
great  injustice  if  an  indi? idual  cannot  have  his  property,  with- 
out being  liable  to  have  only  the  value  at  which  it  is  estimated 
by  people  who  have  not  his  feelings  upon  it  {^Fells  v.  Read,  3 
Ves.  71). 

But  where  a  money  value  ad  hoc  has  been  put  upon  the  chattel 
by  the  plaintiff,  the  court  will  not  enforce  a  specific  delivery 
(  Bowling  V.  Be^emann,  2  Johns,  k  H.  544). 

The  Courts  of  Common  Law  have  now,  under  this  section, 
after  judgment  in  an  action  of  detinue,  the  same  jurisdictioo  to 
compel  the  return  of  a  chattel  as  the  Coiut  of  Chancery,  bat 
the  latter  Court  may  enforce  its  decrees  by  attachment,  while 
the  Courts  of  Common  Law  can  only  enforce  restitution,  under 
this  section,  by  distringas. 

The  assessment  of  the  value  of  the  chattel  detained  is,  by  the 
terms  of  this  section,  a  condition  precedent  to  the  exercise  of  the 
jurisdiction  conferred  upon  the  court;  and  therefore,  where  at 
the  trial  of  an  action  of  detinue  for  a  lease,  deposited  as  security 
for  150L,  the  parties  agreed  that  the  jury  should  be  discharged 
from  finding  the  value  of  the  lease,  and  the  judge  made  an  order 
on  the  defendant  to  deliver  up  the  lease,  the  court  resdnded 
that  order ;  and  quare  whether,  if  the  value  had  been  assessed, 
the  court  could  have  ordered  the  lease  to  be  delivered  up,  on  pay- 
ment  of  the  150/.  (Chilton  v.  Carrington,  15  C.  B.  730;  L.  J.  24^ 
C.  P.  78). 

Money  may  now,  fry  leave  rf  the  court  or  a  Jmdge,  be  paid  into 
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eoDrt  io  dnhme  (C.  L.  P.  A.  I860,  t.  25,  poit) ;  such  leave  will 
probtbly  DOC  be  granted  where  the  plaintiff  seeks  a  specific  retti- 
tntion  under  this  section,  and  the  defendant  is  not  absolutely 
imable  to  make  it 

See  also,  as  to  the  specific  delivery  of  groods  sold,  **  The  Mer- 
cantile Law  Amendment  Act,  1856."  s.  2,  poiU 

See  forms  of  wriu  of  execution,  R.  O.,  M.  V.  1854,  scheds.  84» 
35. 


Injunction. 

79.  In  all  cases  of  breach  of  contract  or  other  in-  a»imofwrit 
jury,  where  the  party  injured  is  entitled  to  maintain  uon?**°*" 
and  has  brought  an  action,  he  maj,  in  like  case  and 
manner  as  hereinbefore  provided widi  respect  toman- 
damns,  claim  a  writ  of  injunction  against  the  repeti- 
tion or  continuance  of  such  breach  of  contract  or  other 
iDJurj,  or  the  committal  of  any  breach  of  contract  or 
iojarj  of  a  like  kind,  arising  out  of  the  same  contract, 
or  relating  to  the  same  property  or  right;  and  he  may 
also  in  the  same  action  include  a  claim  for  damages  or 
other  redress. 

In  order  to  entitle  a  party  to  claim  a  writ  of  injunction  under 
tUs  section,  three  circumstances  must  combine : —  * 

1.  There  most  be  a  breach  of  contract  or  other  injury. 

1  It  must  be  such  a  breach  or  injury  as  entitles  the  party  in- 
jured to  maintain  an  action. 

t.  Such  action  must  have  been  commenced. 

It  would  be  to  enter  upon  too  wide  a  field,  to  discuss  the 
various  cases  in  which  the  writ  of  injunction  may  be  claimed. 
Its  ON,  however,  will  be  found  chiefly  in  the  following  classes 
of  cases:  actions  by  reversioners  for  waste,  such  as  cutting 
timber;  actions  for  breaches  of  covenant,  including,  of  course, 
the  Tsrious  claims  on  farming  and  other  leases ;  actions  for  in- 
fringement of  prescriptive  rights  and  easements,  as  ways,  com- 
mon, water,  watercourses,  and  lights ;  actions  for  nuisances  of 
wious  kinds ;  and  actions  for  infringement  of  letters  patent  and 
eopyrighta.  See  Mayall  v.  Higbey  (1  H.  &  C.  148 ;  L.  J.  31,  Ex. 
)29),  where  the  defendant  was  restrained  from  continuing  to 
make  and  sell  reduced  copies  of  photographs. 

A  positive  act,  such  as  the  pulling  down  a  wall  that  obstructs 
light,  may  well  be  within  the  scope  of  an  ii^unction  (Jessel  v. 
CftapJM,  2  Jur.,  N.  S.  981,  Ex.  T.  T.  1856;  and  see  Lmnley  v. 
r«giMr,  1  De  G.  M.  &  G.  601 ;  L.  J.  21,  Ch.  898). 

The  granting  of  an  injunction  is  not  of  right,  upon  mere  proof 
of  the  invasion  of  a  legal  right ;  but  the  circumstances  of  the 
ease  will  be  taken  into  consideration  {Jessel  v.  ChoftUn,  tiM 
npra);  for  example,  in  a  case  where  an  injunction  was  "sought  for 
the  removal  of  a  wall  erected  in  breach  of  a  covenant  in  a  lease, 
tod  it  appeared  that  the  wall  was  erected  by  an  under  tenant, 
and  that  the  injunction  if  granted  could  not  be  obeyed,  the  writ 
«is  refused  (Z.  4*  S.  W,  Railway  Company  v.  Webb,  15  C.  B^ 
N.  S.  450) ;  where  a  carrier  had,  in  a  previous  action,  recovered 
i  a  railway  company,  under  the  equality  clauses  in  their 
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Amendment 
Act,  18M. 


■ct,  the  evcen  of  cbargvt  paid  by  him  on  packed  parcels  aeot  by 
their  line,  the  Court  of  Exchequer  refused  to  grant  an  injunc- 
tion to  restrain  the  company  from  continuing  to  impose  exces- 
sive charges  on  like  parcels  {Sutton  ▼.  S,  E.  RaHway  C&wipany, 
L.  R.  1  Ex.  32) ;  and  where  a  plaintiff  sought  at  once  Uqoi- 
dated  damages  for  breach  of  contract,  as  well  as  an  injunction, 
the  latter  was  refused  (Cames  v.  Sitbettt  7  U.  &  N.  778 ;  L.  J. 
80.  Ex.  348). 

Upon  motion  and  affidavit  of  a  plaintiff,  stating  that,  anlen 
the  Court  granted  the  writ  of  injunction  praved  for,  he  would  sus- 
tain considerable  loss  before  the  action  could  be  tried,  the  Court 
of  Queen's  Bench  in  Ireland  granted  the  writ,  upon  the  terms 
that  the  plaintiff  would  speed  the  action  ;  and,  if  the  jury  fband 
for  the  defendant,  would,  if  the  Court  so  ordered,  pay  to  the  de- 
fendant any  sum  which  the  jury  should  award  to  him  as  compen- 
sation for  die  damages  sustained  by  reason  of  the  interference  of 
the  Court  in  granting  the  writ  {Longfield  v.  Caihman,  11  Ir.  Com. 
Law  Rep.,  App.  xxiii.,  Q.  B.). 

As  to  cosU,  see  C.  L.  P.  A.  1860,  s.  32,  potL 

As  to  enforcing  an  injunction  against  a  corporadon,  see  C.  L. 
P.  A.  1860,  s.33,pM^ 

In  respect  of  patents,  the  <*  Patent  Law  Amendment  Act, 
1852"  (15  &  16  Vict.  c.  83,  s.  42),  has  provided  that  "in  any 
action  in  any  of  her  majesty's  superior  courts  of  record  at  West- 
minster *  *  *  for  the  infringement  of  letters  patent,  it  shall 
be  lawful  for  the  court  in  which  such  action  is  pending,  if  the 
.  court  be  then  sitting,  or  if  the  court  be  not  situng,  then  for  a 
judge  of  such  court,  on  the  application  of  the  plaintiff  or  de- 
fendant respectively,  to  make  such  order  for  an  ii^unction,  in- 
spection, or  account,  and  to  give  such  direction  respecting  such 
action,  injunction,  inspection  and  account,  and  the  proceedings 
therein  respectively,  as  to  such  court  or  judge  may  seem  fit." 
(See  hereon  HoUand  v.  Fox,  3  E.  &  B.  977;  L.  J.  23,  Q.  B. 
211 ;  and  Fidi  v.  Smith,  8  E.  &  B.  769 ;  L.  J.  23,  a  B.  342| 
Elwood  V.  Chritty,  18  C.  B^  N.  S.  494 ;  L.  J.  34,  C.  P.  250> 

See  the  practice  in  Chancery  in  patent  cases,  explained  in 
Price*»  Candle  Company  v.  Bauwen't  Company  (4  Ray  &  J.  727). 
See  8.  82,  n.  {post,  p.  277). 

As  to  the  jurisdiction  of  the  Court  of  Common  Pleas,  under 
"  The  Railway  and  Canal  Traffic  Act,  1854  "( 17  &  18  Vict,  c  31» 
s.  3 ),  to  grant  injunctions  to  restrain  breaches  of  the  provisions 
of  that  act,  see  cases  cited  in  Chittjr's  Statutes,  3rd  eo.,  voL  ii., 
p.  68. 


Fonn  of  writ       80.  The  Writ  of  Bummons  in  such  action  shall  be  in 

Md'SJ""'**    *h^  same  form  as  the  writ  of  summons  in  any  personal 

j^ment      action ;  but  on  every  such  writ  and  copy  thereof  there 

*'^^'         shall  be  indorsed  a  notice  that  in  default  of  appearance 

the  plaintiff  may,  besides  proceeding  to  judgment  and 

executiop  for  damages  and  costs,  apply  for  and  obtain 

a^writ  of  injunction. 

For  form  of  indorsement  on  writ  of  summons  of  claim  of  in* 
junction,  see  R.  G.  M.  V.  1854,  ached  36,  post, 

Fonn  of  pro.      81.  The  proceedings  in  duch  action  shall  be  the 
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same,  as  nearly  as  may  be,  and  subject  to  the  like  con-  ^Jj^^J^J 
trol,  as  the  proceedings  in  an  action  to  obtain  a  man- 
damus under  the  provisions  hereinbefore  contained ; 
and  in  such  action  judgment  may  be  given  that  the 
writ  of  injunction  do  or  do  not  issue,  as  justice  may 
require  ;  and  in  case  of  disobedience,  such  writ  of 
injunction  may  be  enforced  by  attachment  by  the 
court,  or,  when  such  courts  shall  not  be  sitting,  by  a 
judge, 

A  demurrer  will  not  be  allowed  to  the  claim  of  a  writ  of  in-  f 

junction  in  a  declaration,  unless  the  declaration  clearly  shows 
that  the  remedy  is  inapplicable  ( Bilke  v.  L,  Chatham  and  Dover 
JUUwap  Company,  5  H.  &  C.  95  ;  L.  J.  83,  Ex.  306).  Nor  can 
the  claim  be  pleaded  to  {Booth  ▼.  Taylor,  L.  R.  1  Ex.  51). 

82.  It  shall  be  lawful  for  the  plaintiff  at  any  time  JjJJ^jf^^"^ 
after  the  commencement  of  the  action,  and  whether  Si'lJpp^ited**^ 
before  or  aRef  judgment,  to  apply  ex  parte  to  the  [jLJJjyjj,^ 
Suflrofa  Judge  for~a~writ  of  injunction  to  restrain  ^use. 
the  defendant  in  such  action  from  the  repetition  or 
continuance  of  the  wrongful  act  or  breach  of  contract 
complained  of,  or  the  committal  of  any  breach  of  con- 
tract or  injury  of  a  like  kind,  arising  out  of  the  same 
contract,  or  relating  to  the  same  property  or  right ; 
and  such  writ  may  be  granted  or  denied  by  the  court 
or  judge  upon  such  terms  as  to  the  duration  of  the 
writ,  keeping  an  account,  giving  security,  or  otherwise, 
as  to  such  court  or  judge  shall  seem  reasonable  and 
just,  and  in  case  of  disobedience,  such  writ  may  be 
enforced  by  attachment  by  the  court,  or,  when  such 
courts  shall  not  be  sitting,  by  a  judge  :  provided  al- 
ways, that  any  order  for  a  writ  of  injunction  made  by 
a  judge,  or  any  writ  issued  by  virtue  thereof,  may  be 
discharged  or  varied  or  set  aside  by  the  court,  on  ap- 
plication made  thereto  by  any  party  dissatisfied  with 
such  order. 

In  an  action  for  infringing  a  patent,  the  court  will  under  this 
Kction  grant  only  a  rule  nisi  in  the  first  instance  for  an  injunc- 
tion against  the  defendant ;  and  on  cause  being  shown  it  will 
give  such  directions  as  would  be  given  by  a  court  of  equity 
{GiUent  ▼.  Symes,  15  C.  P.  862;  L.  J.  24.  C.  P.  48). 

When  a  writ  of  injunction  has  been  granted  it  continues  to 
exist  till  it  is  discharged,  and  the  plaintiff  may  at  any  time  apply 
lor  an  attachment  in  case  of  disobedience  {De  la  Rue  v.  Fortescue, 
2  H.  &  N.  324  ;  L.  J.  26,  Ex.  339). 

This  section  does  not  apply  to  an  action  of  ejectment  (Bay Us 
y.Le  Gro$,  2  C.  B..  N.  S.  316 ;  L.  J.  26,  C.  P.  176). 

As  to  costs  see  De  la  Rue  t.  Fortescue  (ubi  supra). 
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83.  It  shall  be  lawful  for  the  defendant  or  plaintiff 
in  replevin  in  anj  cause  in  any  of  the  Superior  Courts 
in  which,  if  judgment  were  obtained,  he  would  be  en- 
titled to  relief  against  such  judgment  on  equitable 
grounds,  to  plead  the  facts  which  entitle  him  to  such 
relief  bj  way  of  defence,  and  the  said  courts  are 
hereby  empowered  to  receive  such  defence  by  way  of 
plea;  provided  that  such  plea  shall  begin  with  the 
words  **  for  defence  on  equitable  grounds,"  or  words  to 
the  like  effect. 

In  the  application  under  this  enactment  of  equitahle  principlea 
by  the  courts  of  law,  the  following  general  rule  has  been  laid 
down  and  steadily  adhered  to : — that  a  plea  can  only  be  supported 
at  law  on  equitable  grounds  where  an  absolute  and  uncondi- 
tional injunction  would  be  granted  in  equity ;  so  that,  where  the 
plea  is  followed  by  a  common  law  judgment,  complete  and  final 
justice  may  be  done  between  the  parties  (  AftnM  Royal  v,  Magnoff^ 
10  Exch.  489  ;  Phelpt  v.  Prothero,  16  C.  B.  370 ;  L.  J.  24,  C.  P. 
225 ;  Wodehouse  v.  Farebrotker,  5  E.  &  B.  277 ;  Wood  v.  Copper 
Miners  Company,  17  C.  B.  561 ;  Clark  v.  Laurie,  L.  J.  26,  £x. 
38  ;  Gee  v.  Smart,  8  E.  &  B.  318  ;  Drain  v,  Harvey,  17  C.  B.  257  : 
Flight  V.  Gray,  8  C.  B.,  N.  S.  320 ;  Scott  v.  LiitUdale,  8  £.  &  B. 
815;  L.  J.  27,  Q.  B.  201;  Hyde  v.  Graham,  1  H.  &  C.  593; 
IVakley  v.  Froggatt,  2  H.  &  C.  669  ;  L.  J.  38,  Ex.  5);  but  the 
courts  will  not  disallow  a  plea  where  the  question,  as  to  whether 
it  discloses  a  right  to  such  an  injunction  i^  reasonably  arguable, 
but  they  will  allow  it  to  be  determined  on  demurrer  ( EUioit  ▼. 
Mason,  L.  J.  26,  Ex.  175).  If  the  plea  be  pleaded  in  such  a 
form  that  it  is  calculated  to  embarrass  the  plaintiff  he  may  apply, 
under  C.  L.  P.  A.  1852,  s.  52  {ante,  p.  52),  to  have  it  struck 
out  or  amended. 

It  is  of  course  impossible  to  comprise  within  a  small  compact 
the  various  cases  in  which  courts  of  equity  administer  relief;  but 
some  examples  may  be  given  by  way  of  illustration  : — 

One  heaa  under  which  courts  of  equity  have  constandy  given 
relief  has  been  that  of  **  accident.**  At  law,  an  executor,  having 
once  received  assets  of  his  testator,  cannot  discharge  hioMelf 
under  a  plea  of  plene  administravit,  against  a  creditor  seeking 
satisfaction  out  of  the  testator's  assets,  either  on  the  score  of  in- 
evitable accident,  as  destruction  by  fire,  loss  by  robbery,  or  the 
like,  or  reasonable  confidence  disappointed,  or  loss  by  any  of  the 
various  means  which  afford  excuse  to  ordinary  agents  and  bailees, 
in  cases  of  loss  without  any  negligence  on  their  part  {per  Lord 
EUenborough,  Crosse  v.  Smith,  7  East,  258)  Thus  in  a  case 
where  an  executor  having  received  assets,  and  paid  them  over  to 
a  co-executor  for  the  purpose  of  satisfying  a  bond  creditor,  who 
had  demanded  payment  from  such  co-executor,  upon  the  latter 
applying  it  in  payment  of  his  own  simple  contract  debts,  it  was 
held  that  the  executor,  who  had  paid  him  the  money,  coqld  not 
discharge  himself  by  the  plea  of  plene  administravit  to  an  action 
by  the  bond  creditor.  In  equity,  however,  although  an  executor 
is  liable,  should  he  unnecessarily  pay  over  assets  to  his  co- 
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eneator,  whereby  ^ey  are  embezzled  or  lost  (Tomnsend  ▼. 
Barker,  1  Dick.  356 ;  Longford  v.  Oaseoignet  11  Vet.  333),  yet  if 
the  payment  were  in  discharge  of  a  necessary  duty,  as  for  the 
porpose  of  satisfjing  creditors  residing  at  a  distance  trom  the  exe* 
eatsr  remitting  such  assets,  he  would  not  be  liable  for  their  loss 
{Baem  v.  Bam,  5  Ves.  331 ;  Tudor's  Leading  Cases  in  Equity, 
2nd  ed,  yoI.  ii.  pp.  760—763 ).  Again,  in  equity,  an  executor  has 
been  held  not  liable  for  the  loss  of  assets  occasioned  by  fire  (Lady 
Crrfi  ▼.  Lyndsejf,  Freem.  Ch.  Rep.  I ),  or  robbery  (Holt  ▼.  HoU,  l 
Ch.  Ca.  191 ;  Jomu  y.  UwU,  2  Ves.  240).  In  these  cases  an  exe- 
cutor might  have  proceedings  against  him  at  law  restrained ;  he 
mtj  now  plead  in  bar  of  an  action  the  same  circumstances, 
which  would  have  entitled  him  to  this  relief  in  equity.  On  the 
other  hand,  the  plaintiff  may,  by  way  of  replication,  insist  upon 
any  of  those  ciivumstances,  which  in  equity  would  have  ren- 
dered the  executor  liable,  as,  for  instance,  that  a  transfer  of  assets 
to  a  co-executor  was  unnecessarily  made. 

The  courts  of  equity  also  give  relief  against  mistaket.  Al-  Jiiitate. 
though  relief  will  not  be  afforded  against  the  legal  consequences 
of  aoything  done  in  ignorance  of  the  law  (Manhall  v.  Collett, 
1  Y.  &  C.  Ex.  238;  Great  Western  Railway  Company  v.  Crippe, 
5  Hare,  91 ;  Drew,  on  Injunct.  62);  a  court  of  equity  will  flre- 
Qseotly  give  relief  against  the  legal  consequences  of  mistakes  of 
peL  Where,  for  instance,  a  person  executed  a  deed,  in  which 
he,  by  mistake,  covenanted  to  pay  a  sum  of  money  to  another, 
who  commeoced  an  action  against  him,  a  court  of  equity  granted 
in  bjoDctioo  to  restrain  the  action  (Ball  v.  Storie,  1  S.  &  8. 210, 
lee  ako  Drew,  on  Injunct.  62) ;  so  an  eouitable  replication  to  a 
plea  of  release  that  the  claim  was  included  in  the  release  by 
Biitake,  is  good  (LyaU  v.  Edwardi,  6  U.  &  N.  337 ;  L.  J.  31, 
Ex.  193). 

But  mistake  in  respect  of  a  written  contract,  can  rarely  be 
bnmght  within  the  general  rule  laid  down  above ;  as  the  contract 
would  in  equity  have  to  be  reformed  (Perez  v.  Oleaga,  11  Exch. 
M6  i  Teede  v,  Jokmon,  11  Exch.  840;  L.  J  25,  Ex.  110 ;  Drain  v. 
Hartey,  Seoii  v.  LUtledale,  8  E.  &  B.  815 ;  Solvency  Mutual 
Giurantie  Company  v.  Freeman,  7  H.  &  N  17  ;  L.  J.  81,  Ex.  197). 
But  where  there  is  no  occasion  to  reform  the  contract,  as  where  an 
agent  is  ivrongly  described  as  principal  (  Wake  v.  Harrop,  6  H.  &  N. 
768;  L.  J.  30,  Ex.  273;  and  t»  error,  1  H.  8c  C.  202;  L.  J.  31, 
Ex.451);  or  where  it  has  been  completely  executed  according 
to  the  intention  of  the  parties  (Steele  v.  Haddock,  10  Exch.  643  ; 
Uce  V.  /so^  1  H.  &  N.  245 ;  ForUy  ▼.  Barrett,  1  C.  B.,  N.  S. 
225);  or  where  the  full  performance  has* become  impracticable 
by  reason  of  the  default  of  the  plaintiff,  mistake  may  furnish 
ground  (at  equitable  answer  at  law  ( Borrowman  v.  Rossel,  16  C.  B., 
M.S.  58  ;  L.  J.  33,  C.  P.  111).  And  upon  this  ground.  Wood  v. 
IkMrrit  (II  Exdi.  493,  disapproved  of  in  Wheelion  v.  Hardisty, 
8  £.  &  B.  232 ;  L.  J.  26,  Q.  B.  265),  may  possibly  be  supported. 
See  alio  Lawrence  v.  Walmsley  (12  C.  B.,  N.  S.  799;  L  J.  31, 
C.  P.  143),  where  to  a  declaration  on  a  promissory,  note  the 
4efiendant  pleaded,  as  an  equitable  plea,  that  he  made  the  note 
joindy  with  E  ,  for  the  accommodation  of  E.,  and  as  his  surety ; 
that  at  the  time  of  making  the  note,  the  plaintiff,  having  notice 
of  the  premises,  agreed,  in  consideration  of  the  defendant's 
■iking  the  said  note  as  surety,  to  call  in  and  demand  payment 
of  the  said  note  from  E.  within  three  years;  that  a  memorandum 
of  the  agreement  was  to  be  indorsed  upon  the  note,  which,  by 
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mistake,  was  not  done ;  that  the  plaintiff  did  not  demand  payment 
of  E.  within  three  years,  whereby  he  lost  the  means  of  obtaining 
payment  from  E.,  who  bad  since  become  insolvent:  it  was  held, 
on  demurrer,  that  the  plea  was  good,  on  the  ground  that  the 
plaintiff  had  not  performed  the  condition  in  consideration  of 
wbicb  the  defendant  became  surety.  As  to  an  equitable  plea 
Stating  that  a  written  contract  binding  the  defendanta  persoiially 
at  law,  was  entered  into  by  him  as  agent  only,  and  on  the  under- 
standing that  he  should  not  be  personally  liable,  see  Burgoyne  t. 
Cotterell  (L.  J.  24,  Q.  B.  28);  and  Courtauld  ▼•  Satmdfr*  (16 
L.  T.,  N.  8. 662,  C.  P.  T.  T.  1867). 

Another  very  important  head  under  which  equity  gives  relief 
is  that  of  fraudt  both  actual  and  constructive.  There  are  many 
cases  where  a  court  of  law  does  not  take  cognizance  of  what  is 
considered  fraud  in  a  court  of  equity.  Where,  for  instance,  the 
owner  of  an  estate  stands  by  and  permita  another  person  to  ex- 
pend money  upon  it,  in  ignorance  of  the  owner's  title,  a  court  of 
equity  will  not  allow  him  to  proceed  to  take  advantage  of  bit 
legal  right,  by  ejecting,  without  compensation,  the  person  who 
has  made  such  expenditure  {Hunning  v.  Ferrers,  Gilb.  Eq.  Rep. 
456;  Stiles  v.  Cowper,  3  Atk.  83 ;  EarltfOrfwrd's  Case,  1  Ch.  Rep.  1 » 
Tudor's  L.  C.  in  Eq.  2nd.  ed.  vol.  iL  p.  504,  and  nota,  p.  518)1 
Where,  in  an  action  for  obstructing  lighta,  the  defendant  pleaded, 
by  way  of  equitable  plea,  that  the  obstruction  was  caused  by 
repairs  and  alterations  made  by  the  defendant  upon  his  own 
premises  with  the  assent  of  the  plaintiff,  a  replication  that  that 
assent  of  the  plaintiff  was  procured  by  the  false  representations 
of  the  defendant,  was  held  a  good  equitable  answer  to  a  good 
equitable  plea  {DatUs  v.  Marshall^  10  C.  B.,  N.  S.  697  ;  L.  J.  31» 

C.  P.6I). 
The  effect  of  fraud  is  necessarily  the  same  at  law  as  in  equity 

{ComUh  v.  Abitigton,  4  H.  &  N.  549;  L.  J.  28,  Ex.  262). 

Again,  when  a  party  has  conveyed  a  reversionary  or  expectant 
interest  for  an  inadequate  value,  be  may  set  aside  the  transaction 
in  a  court  of  equity,  if  he  can  show  that  undue  advantage  has 
been  taken  of  his  position  {Oowland  v.  De  Faria^  17  Ves.  20 ; 
Bawtree  v.  Watson,  8  My.  &  K.  339  ;  Edwards  v.  Browne,  2  Coll. 
100;  Dames  v.  Cooper,  5  My.  &  Cr.  270). 

In  these  cases,  in  equity,  the  onus  of  proving  the  adequacy  of 
the  price  lies  upon  the  person  dealing  with  the  reversioner  {Oow* 
land  v.  De  Faria,  ubi  supra).  Qatfre,  whether  it  will  be  so  at 
law  ?  Where,  however,  the  dealing  with  a  reversionary  interest 
is  in  the  nature  of  a  family  arranffement  {Tweddell  v.  Tweddefi, 
J.  &  R.  13 ;  Heron  v.  Heron,  2  Atk.  160 ;   Wallace  v.  Waliaee,  2 

D.  &  W.  452),  or  where  the  person  having  a  prior  interest  joins 
in  the  sale  ( fVood  v.  Abny,  3  Madd.  422 ;  Wardle  v.  Carter,  7 
Sim.  490),  and,  according  to  Lord  Brougham,  where  the  transac- 
tion was  known  to  the  father  of  the  reversioner,  or  the  person 
from  whom  the  spes  successionis  was  entertained  (King  y.  Hamlet, 
2  My.  &  K.  456),  or  if  the  transaction  had  been  so  acted  upon 
as  to  alter  the  situation  of  the  other  party  in  his  profierty  {Ib.sed 
vide  Sug.  V.  &  P.  316,  11th  ed.),  a  court  of  equity  will  not  afford 
relief;  and  where  a  sale  of  reversionary  or  expectant  interest  has 
taken  place  by  auction,  the  purchaser  is  presumed  to  have  g^ven 
an  adequate  price  for  it  {Shelly  v.  Nash,  8  Madd.  232),  unless  it 
appears  that  hy  the  conditions  of  sale,  or  mode  of  conducting  it, 
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tbe  interests  of  the  reYenioner  were  not  properly  attended  to 
{Pu  Y.  fTHgki,  6  Madd.  111).  .y  , 

Where  an  expectant  or  reYersioner  horrows  money  upon  a  post- 
obit  bond,  a  court  of  equity  will  set  it  aside  if  unreasonable,  or 
if  the  price  be  inadequate  ( Curwyn  y.  Miher,  3  P.  Wms.  298,  n. ; 
Peoeeck  y.  Evams,  16  Ves.  512;  and  see  White  &  Tudor's  L.  C. 
io  Eq.,  2nd  ed.  vol.  i.  p.  480). 

Upon  the  same  principle  equity  gives  relief,  against  proceed* 
iogs  St  law,  upon  instruments  obtained  by  undue  injiueneet  from 
persons  standing  in  some  fiduciary  relation  to  the  holder,  as  that 
of  trustee  and  cestui  que  trust,  guardian  and  ward,  or  any  other 
relation  in  which  dominion  may  be  exercised  by  one  person  over 
soother  (Huguenin  v.  Basely,  Tudor's  L.  C.  in  Eq.,  2nd  ed.  vol.  iu 
p.  462,  and  note;  Cooke  v.  Lamotte,  U  Beav.234 ;  Espe  v.  Lake^ 
10  Hare,  260;  and  see  Kay  v.  Smith,  21  Beav.  522). 

Misrepresentation  of  value,  unless  fraudulent,  is  not  ground  of 
defence,  either  at  law  or  in  equity,  to  an  action  upon  a  contract 
{(krsuek  v.  Cree,  8  C.  B.,  N.  S.  674 ;  L.  J.  29,  C.  P.  808).  To 
a  declaration  on  a  bill  against  acceptor,  the  court  refused  to  allow 
him  to  plead,  as  an  equitable  defence,  that  the  bill  was  accepted 
upon  a  distinct  promise  by  the  plaintiff,  that  if  the*  defendant 
would  pay  certain  discount,  the  plaintiff  would  renew,  from  time 
to  time,  until  the  defendant  was  of  ability  to  meet  the  bill ;  that 
the  defendent  had  always  kept  his  part  of  the  contract,  but  that 
the  plaintiff  had  refused  to  renew  upon  the  defendant's  application 
to  him  to  do  so ;  and  that  he  had  never  been  of  ability  to  pay  the 
bill  {Plight  Y.  Gray,  8  C.  B.  N.  S.,820).  To  a  set.  fa.  against  a 
•hsrebolder  in  a  railway  company,  an  equitable  plea  that  the 
defimdant  became  the  transferee  of  the  shares  upon  the  represen- 
tation of  the  plaintiff  that  he  should  incur  no  responsibility,  and 
that  he  had  never  derived  any  benefit  from  the  snares,  was  held 
bad  (Bt^/  T.  Bickards,  2  H.  &  N.  811 ;  L.  J.  26  Ex.  409). 

Relief  against  ybr^/ure«  of  estate  is  also  given  in  certain  cases  Forfeiture. 
inequity ;  see  Smith's  Manual  of  Equity  Jurisprudence,  and  22  & 
23  VicL  c  35  {post,  pp.  295,  296).  Thus  where  a  lessee  covenants 
to  do  or  not  to  do  certain  acts,  with  a  clause  of  re-entry  for  breach 
of  the  covenant,  and  then  commits  such  breach,  equity  will,  under 
lome  drcimistances,  relieve  against  the  strict  legal  consequences 
of  the  breach  of  the  obligation  by  the  party  bound.  So,  in  some 
cases,  when  the  thing  to  be  done,  the  not  doing  of  which  has 
worked  the  forfeiture  at  law,  can  be  specifically  done,  so  as  to  put 
tbe  party  bond  fide  and  entirely  la  statu  quo, — or  the  injury  can 
be  compensated  by  a  sum  certain,  or  by  damages  capable  of  being 
estimated  by  some  certain  rule  of  the  court,— then  equity  will 
rpljeve  (Drewry  on  Injunctions,  p.  88);  but  such  cases  do  not 
h\\  within  the  above-mentioned  general  rule ;  and  therefore,  and 
also  because  equitable  defences  are  not  pleadable  in  ejectment 
{NeoH  V.  Jvery,  16  C.  B.  828.  L.  J.  24,  C.  P.  207),  recourse  can 
only  be  had,  in  cases  of  forfeiture  for  non-payment  of  rent,  to  the 
provisions  of  the  C.  L.  P.  A.  1852,  ss.  210— 212  {ante,  pp.  161— 
166) ;  and  in  such  cases,  and  also  in  cases  of  forfeiture  through 
breach  of  covenant  to  insure,  to  the  C.  L.  P.  A.  1860,  s.  1, «/  seq.f 

With  regard  to  the  relation  of  principal  and  surety,  courts  of  Principal  and 
equity  frequently  give  relief  against  proceedings  at  law.     Where,  •vretff. 
for  instance,  parties  appear  on  the  rface  of  an  instrument  to  be 
ail  liaUe  as  principals,  yet  if  one  of  them  in  fact  joined  only  as 
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tortty,  he  may  pletd  th«t  he  was  only  a  surety ;  and  thus  have 
the  benefit  of  time  having  been  given  to  the  principal  debtor,  or 
trf"  any  other  di«chaige  of  the  sureties  ( Clapthcme  t.  AvM^cme, 
4  Ves.  160,  170;  CUmtom  v.  Hitoper,  1  Ves.  jini.  178;  t  Bro.  C.C. 
201 ;  and  now  at  law,  see  Potiey  t.  Harradhe,  7  B.  ft  B.  481  ; 
JiiU0t  T.  Mason,  L.  J.  26  Ex.  175;  Slrmg  v.  Potter,  17  C.  B. 
201;  Gordon  v.  Roe,  8  E.  &  B.  1605,  and  Taylor  v.  Burgess. 
6  H.  &  N.  1 ;  and  see  Watts  ▼.  Skuttleworth,  5  H.  &  N.  28^  ; 
L.  J.  29,  Ex.  229 ;  and  in  error,  7  H.  &  N.  388 ;  Rofntr  ▼. 
Tnssey,  L.  J.  28.  Ex.  182 ;  Groenough  ▼.  M'CUlland,  2  E.  &  E. 
424,  and  in  Exch.  L.  J.  80,  Q.  B.  18).  In  a  recent  case.  Lord 
Rom  illy,  M .  R.,  refused  relief  to  a  surety,  against  whom  judg- 
ment had  been  recovered  at  law,  on  the  ground  that  **  the  doc- 
trines relating  to  principal  and  surety  are  the  same  at  law  and 
in  equity,"  uid  the  surety  had  already  failed  at  law  {Cooper  ▼. 
Bomu,  L.  R.  4  Eq.  46). 

The  courts  of  law  have  no  power  of  interference  in  those  casea, 
where  a  person  has  a  merely  equitable  interest.  Where,  for  in. 
stance,  a  tenant  has  contracted  to  purchase  from  his  landlord  the 
property  of  which  he  is  in  the  occupation,  if  the  landlord  takea 
proceedings  in  ejectment,  the  tenant  must  still  resort  to  the 
Court  of  Chancery  for  his  injunction  to  stay  proceedings ;  and 
•ee  note  to  section  85  (post,  p.  284). 

Pleas  of  set-off,  upon  equitable  grounds,  are  not  allowed  unless 
sustainable  as  in  avoidance  of  circuity  of  action  ;  t.  «.,  when  the 
damages  recoverable  on  either  side  arise  out  of  the  same  matter, 
and  are  necessarily  equal  {Stimson  v.  Uall,  1  H.  &  N.  831 ;  Atter^ 
burvY.Jarvie,  2  H.  &  N.  114;  MinskuUY.  Oakes,  2  H.  &  N.798 ; 
L.  J.  27  Ex.  194 ;  Jackson  v.  Isaacs,  3  H.  &  N.  405)  ;  but  see  an 
instance  of  equitable  set-off  in  Marcon  v.  Bloxam  (11  Exch.  886X 
where  a  plea  of  adequate  realized  security  in  the  hands  of  the 
plaintiff,  was  allowed.  And  a  debt  due  to  a  third  person,  as  a 
trustee  thereof  for  the  defendant,  may  well  be  set-off  (CocArone  v. 
Oreen,  9  C.  B.  N.  S.  448  ;  L.  J.  80,  C.  P.  97). 

A  defendant  may  also  set  off,  by  way  of  equitable  defence, 
money  due  to  him  under  an  equitable  assignment  by  a  third 
person,  in  respect  of  equities  subsisting  between  the  plaintiff, 
and  the  defendant,  and  that  third  person  {Elkin  v.  Bttker, 
6  C.  B.  N.  S.  526  ;  L.  J.  31,  C.  P.  177). 

An  equitable  plea  to  an  action  for  a  debt  that  the  plaintiff  had 
before  suit  assigned  the  debt  for  good  considerations,  and  that 
the  assignee  had  given  the  defendant  notice  thereof,  and  required 
him  to  pay  the  money  to  the  assignee  is  good  (Jeffs  v.  Day,  L.  R. 
1  Q.  B.  372).  As  to  an  equiuble  replication,  on  similar  grounds, 
to  a  plea  of  set-off,  see  s.  85,  note,  and  cases  there  cited  {post, 
p.  284). 

As  to  the  principles  followed  in  courts  of  equity  in  allowing  a 
set-off,  see  Freeman  v.  Lomas  (9  Hare,  109 ;  L.  J.  20  Ch.  564) 
and  In  re  Commercial  Bank  Corporation,  S^c,{L.  R.  1  Ch.  588). 

To  a  declaration  upon  a  covenant  to  pay  money,  an  equitable 
plea  of  exoneration  through  the  plaintiff's  having  inherited  the 
estate  of  the  defendant's  deceased  wife  (which  was  the  primary 
fund  charged  with  the  debt)  was  allowed  (Gse  v.  Swuirt,  8  E.  &  B. 
818). 

To  an  action  for  a  debt  a  plea  that  the  plaintiff  had  proved 
the  debt  under  the  defendant's  bankruptcy  then  pending,  was 
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Md  Id  be  D*  mumtr  Qpcn  equitable  groaodi  (Spenar  t.  Dmmett, 
L.ft.1  Ex.  123). 

Deitmction  of  premises  by  fire,  is  no  equitable  defence  to  an 
tctioo  for  rent  {Left  ▼.  DemiU,  1  E.  &  £.  474 ;  L.  J.  28,  Q.  B. 
IM).    See  farther  the  cases  cited  (p.  278,  mpra). 

All  tbe  oases  inequity  are  collected  in  Drewry  on  Iqjunctiona. 

A  judgneot  in  equity  is  not  necessarily  a  defence  at  law 
{Helps  T.  Frothero,  16  C.  B.  370,  L.  J.  24,  C.  P.  225 ;  CUlku  ▼. 
Cm*,  L.  J.  27,  Ex.  14<S ;  and  see  /Votm  ▼.  AoMm,  L.  J.  26,  Ex. 
I8S).  Where  a  defendant  at  law  has  filed  a  bill  for  relief  in 
equity,  tie  is  not  allowed  to  plead  at  law  an  equitable  defence 
■pon  the  same  groumls  {SeMvmberger  v.  LUitr^  2  E.  &  E.  865 ; 
L.  J.  29,  Q.  B.  157) ;  and  it  has  been  held,  in  Chancery,  that  a 
defendant  at  law,  who  has  elected  t#  avail  himself  of  an  equitable 
defeore  there,  cannot  be  allowed  to  file  a  bill  in  Chancery  for  an 
iajanction  upon  tbe  same  grounds  {Terrell  v^Higgi^  1  De  G.  &  J. 
188;  L.  J.  26,  Cb.  837;  WU4  v.  HUlae,  L.  /.  28,  Ch.  170; 
Cmper  ▼.  Erms,  L.  R.  4  Eq.  45 ;  bat  see  Pn>thero  y.  Pheipt^ 
7  De  G.  M.  &  O.  722;  L.  J.  25,  Ch.  105,  LL.  Jl. ;  and  Waierlow 
V.  Asms,  L.  R.  2  Eq.  il4) ;  in  the  absence  of  an  equitable 
defence  aetuaihf  pkaded  at  law,  tbe  Court  of  Chancery  will  not 
withhold  its  ancient  protection  {Kingrford  v.  Swif\ford^  L.  J.  28, 
Ch. 413 ;  Gompertx  t.  PWsjr,  4  Drew.  448  ;  L.  J.  28,  Ch.  484). 

Leave  is  necessary  to  plead  an  equitable  defence,  together 
«ith  other  pleas,  to  the  same  cause  of  action  (C.  L.  P.  A.  1852, 
1.86,  amie,  p.  82);  but  otherwise  it  may  be  pleaded  without 
SDch  leave  (see  per  Channel!,  B.,  in  Mterbury  v.  Jarviej  L.  J. 
S6,  Ex.  182 ;  and  contra  per  Bramwell,  B.,  in  Hunter  v.  Gibbon*^ 
S  IL  Ac  N.  459 ;  L.  J.  26,  Ex.  4) ;  a  sde  plea  may  however  be 
itraek  out  under  C.  L.  P.  A.  1852,  a.  52  {ante,  p.  52),  or  a.  86 
(ywl,p.284). 

A  defendant  does  not  lose  his  defence  at  law  by  mistakingly 
entitling  his  idea  **  for  defence  on  equitable  grounds  "  (  Thome  v. 
Taknry,  L.  /.  27.  Ex.  407,  citing  fV/ey  v.  Barrett,  vbi  eupra), 
nd  a  plea  so  pleaded  may  be  sustainc^d  as  a  plea  at  law  if  it 
discloses  s  good  legal  defence  {Uifde  v.  Orakamj  1  U.  &  C. 
IIS) :  see  aUo  the  observations  of  Bramwell,  B.,  in  Wakley  v. 
#V«sgaf<  (2  H.  ft  C.  U9 ;  L.  J.  33,  Ex.  5.) 

84.  Abj  saeh  matter  which,  if  it  arose  before  or  Eqniubie 
doring  the  time  for  pleading,  would  be  an  answer  to  fud^JSni?*' 
the  action  by  way  of  plea,  may,  if  it  arise  after  the 

lapse  of  the  period  during  which  it  could  be  pleaded, 
be  set  up  bj  waj  of  audita  querela. 

See  as  to  oa^ff^  piereUi,  R.  G.  H.  T.  1853,  r.  79,  post, 

85.  The  plaintiff  may  reply,  in  answer  to  any  plea  Eqaiubie 
of  the  defendant^  facts  which  avoid  such  plea  upon  '«p**««*o"- 
equitable  grounds  ;   provided  that  such   replication 

dudl  hegin  with  the  words  ^'  for  replication  on  equit- 
able grounds,"  or  words  to  the  like  effect. 

An  equitable  plea  makes  the  subsequent  pleadings  equitable, 
although  they  are  not  so  pleaded,  and  the  replication  may  be 
supported  on  an/  ground  that  shows  an  answer  to  the  plea 
iSdmn  V.  Holpiake  Railway  Company,  L.  R.  1  Ex.  9,  per 
QMDDeQ,  B.). 
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At  t  legal  ri|[ht  mutt  be  alleged  in  the  dedaratioii,  aA 
equitable  replication,  if  inconsistent  with  that  legal  right,  would 
be  a  departure  from  it  and  a  variance,  and  therefore  bad  upon 
general  demurrer  (Gi(/(iv«r  ▼.  GulH^er,  1  H.  &  N.  174;  Hunttr 
▼.  OibboHM,  1  H.  &  N.  459 ;  ReU  y.  Scattith  EquilabU  C^wtpam^, 
2  H.  &  N.  19  ;  SchUmbergtr  ▼.  Luter,  2  E.  &  E.  855)  ;  and  so 
alio  where  a  plaintiffseeks  to  set  up  in  his  replication  some  equit. 
able  matter  inconsistent  with  the  declaration  (Thames  Iron 
fFarkt,  ^,  Company  v.  The  Royal  Mail  Steam  Ship  Compam$f^ 
13  C.  B.,  N.  S.  358 ;  L.  J.  81,  C.  P.  169):  and  where,  in  reply  to 
a  plea  of  infancy,  the  plaintiff,  in  an  action  on  contract,  sought 
to  set  up  fraudulent  concealment  or  misrepresentation  thereof, 
such  replication  was  held  bad,  as  a  departure  (Dc  Roo  ▼.  Fatter ^ 
12  C.  B.,  N.  S.  272 ;  BartUtt  v.  WelU,  1  B.  &  S.  886  ;  L.  J.  81, 
Q.  B.  57 ),  but  an  equiuble  replication  is  properly  pleadable  if 
it  is  consistent  with  the  legal  right  alleged  in  the  declaration,  as 
where  it  shows  that  it  is  inequiuble  for  the  defendant  to  set  up 
the  legal  defence  which  he  has  pleaded  {Lffall  v.  Bdwarde^ 
6  H.  fir  N.  337 ;  L.  J.  80,  Ex.  193) ;  or  where  it  is  confined  to  mn 
equitable  answer  to  an  equitable  plea,  it  is  properly  pleadable 
i&oper  V.  Cottrelk  L.  J.  26,  Q.  B.  7  ;  and  see  further  Wood^. 
Dwarrit,  11  Ex.  493  ;  and  VorUy  ?.  Barrett,  1  C.  B.,  N.  S.  225) ; 
and,  if  an  equitable  replication  is  pleaded  in  protection  of  an 
equitable  claim  advanced  under  a  legal  title,  against  a  defence 
available  only  as  against  such  legal  title,  as  in  the  case  of  an 
assignee  of  a  chose  in  action  suing  in  the  name  of  the  assignor, 
and  met  by  such  pleas  as  set-off  against,  or  payment  to,  or 
release  by,  the  assignor,  the  assignee  may  reply  equitably  that 
the  defendant  had  prior  notice  of  the  assignment  (see  hereon  De 
Pothonier  v.  De  Mattot,  E.  B.  &  E.  461  $  L.  J.  27,  Q.  B.  260; 
mUon  V.  Gabriel,  4  B.  &  S.  248 ;  Wateon  v.  Mid  Walee  R.  Com- 
pany, L.  R.  2  C.  P.  598 ;  and  see  Rawetorn  v.  Oandell,  15  M.  ft 
W.  804).  In  a  case  where  to  the  common  money  counts  the  de- 
fendant pleaded  that  be  had  with  the  plaintiflTs  consent  delivered 
a  promissory  note  on  account  of  the  aebt  to  C,  who  still  held  it* 
a  replication  on  equitable  grounds'  that  C.  at  the  time  of  the 
delivery  had  been  and  still  was  a  trustee  of  the  plaintiffs,  who 
were  alone  beneficially  interested  in  the  note  of  which  the  de- 
fendant had  notice,  and  that  the  note  was  overdue  and  unpaid* 
was  held  a  good  answer  to  the  plea  {National  Sanngs  Bank  A$eo» 
dation  v.  Tranah,  L.  R.  2  C.  P.  556). 

Fraudulent  concealment  of  a  cause  of  action  cannot  be  equit- 
ably replied  to  the  Statute  of  Limitations  {Imperial  Oat  Company 
V.  lAmdon  Oat  Company ,  10  Exch.  89 ;  Hunter  v.  Gibbont^  1  H.  & 
N.459). 

See  generally  note  to  s.  83  {ante,  pp.  278—283). 

Court  or  86.  Provided  always,  that  in  case  it  shall  appear  to 

itrfCSff      *^®  court,  or  any  judge  thereof,  that  any  such  equit- 

equiubie       able  plea  or  equitable  replication  cannot  be  dealt  with 

caSom'*'*  '  by  any  court  of  law  so  as  to  do  justice  between  the 

parties,  it  shall  be  lawful  for  such  court  or  judge  to 

order  tJie  same  to  be  sta-uck  out,  on  such  terms  as  to 

costs  and  otherwise  as  to  such  court  or  judge  may 

seem  reasonable. 

See  C.  L.  P.  A.  1852,  s.  52,  and  note  {anU,  p.  52). 
See  also  cases  cited  ante,  p.  278. 
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Actions  on  Lost  Instbuments. 

87.  In  case  of  any  action  founded  npon  a  bill  of  ex-  ^{^' *'*' 
change  or  other  negotiable  instrument,  it  shall  be  law-  menta.'  ^' 
fol  for  the  court  or  a  judge  to  order  that  the  loss  of 
such  instrument  shall  not  be  set  up,  provided  an  in- 
demnity is  given,  to  the  satisfaction  of  the  court  or 
judge,  or  a  master,  against  the  claims  of  any  other 
person  upon  such  n^otiable  instrument. 

The  I088  of  a  Degotiable  bill,  gi?eD  on  account  of  a  debt,  is  an 
answer  to  an  action  for  the  debt,  as  well  as  to  one  on  the  bill 
{Crowe  Y.  Clay,  9  Exch.  604) ;  aliter,  if  the  bill  or  note  is  not 
ntgttiabU  (  Wain  v.  Bailey,  10  A.  &  E.  606). 

The  defence  can  only  be  raised  under  a  plea  allegring  the  fact 
{Oumiley  v.  Grundy,  14  C.  B.  608).  Such  a  plea  may,  there- 
fore,  now  be  struck  out,  on  an  indemnity  being  given 

But  though  the  holder  of  a  lost  bill  was  in  such  case  without 
remedy  at  law,  the  Court  of  Chancery  was  in  the  habit  of  giving 
him  relief  on  his  indemnifying  the  person  liable  on  the  bill 
against  the  claims  of  all  other  persons  ( Terese  v.  Geray,  Finch, 
SOI ;  Walmtley  v.  Clnld,  1  Yes.  sen.  345).  This,  however,  was 
only  done  in  the  case  of  foreign  bills,  and  to  extend  the  remedy 
to  inland  bills,  the  stat.  9  &  10  Will.  3,  c.  17,  s.  3  was  passed  9iit10  wm.i 
(Wabngley  ▼.  ChUdy  ubi  tupra),  which  enacted  that  '*  in  case  any  <•  17, «.  S. 
neh*  inland  bill  or  bills  of  exchange  shall  happen  to  be  lost  or 
miscarried  within  the  time  before  limited  for  pa3rment  of  the 
nme,  then  the  drawer  of  the  said  bill  or  bills  is  and  shall  be 
obliged  to  give  another  bill  or  bills  of  the  same  tenor  with  those 
first  given,  the  person  or  persons  to  whom  they  are  and  shall  be 
10  delivered  giving  security,  if  demanded,  to  the  said  drawer,  to 
indemnify  him  against  all  persons  whatsoever,  in  case  the  said 
bin  or  bills  of  exchange  so  alledged  to  be  lost  or  miscarried,  shall 
be  found  again." 

To  obtain  the  benefit  of  this  statute,  it  was  still  necessary  to 
proceed  in  equity,  for  it  was  held  that  the  common  law  courts 
bad  no  jurisdiction,  because  they  were  not  able  to  enforce  the 
giving  of  a  new  bill  or  qualified  to  judge  of  the  sufficiency  of 
an  indemnity  (Daciee  v.  Dodd  ("in  Equity),  4  Price,  176;  S,  C. 
(at  Law),  4  Taunt  176 ;  ExparU  Greenway,  6  Yes.  812). 

As  to  the  jurisdiction  exercised  by  the  courts  of  equity  in  the 
case  of  lost  instruments,  see  Byles  on  Bills,  8th  ed.  pp.  853,  -^ 
354,  and  cases  there  cited.  y//  (    ' 

This  present  section  obviates  the  difficulty  raised  by  the  con- 
■tmction  put  on  the  former  statute. 

See  Coifiane  Stone  Quarry  Company  t.  Parker,  P.  0.  (16  W.  R. 
127,C,P.M.T.  1867  J. 


88.  The  Superior  Courts,  or  ant/ judge  thereof,  JurMkOon 
•My,  upon  summary  application  by  rule  or  order,  JJJ^^^ 
exercise  such  and  the  like  jurisdiction  as  may,  under 
the  provisions  of  an  act  of  parliament  made  and 
passed  in  the  fifty-third  year  of  the  reign  of  his 

*  *'  Such  **  Includes  all  inland  bflU  of  ozehange  of  the  sum  of  5/.  and  np- 
vards,  payable  at  a  certain  number  of  days  after  the  date  thereof  (sect.  1). 
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Rfpeakdhfi  Mojcity  King  George  the  Thirds  intUuUd  '^  An  Act 
i8<io.«!*M,  ^  limit  the  RespoDsibilitj  of  Sbipownera  in  certain 
i«>*  Cases,"  be  exercised  by  any  Court  of  Equity. 

"  The  Merchant  Shipping  Repeal  Act,  1854,"  received  the 
Roval  Assent  on  the  1  Uh  August,  1854  (the  day  before  this  act) ; 
and  it  repealed,  as  from  the  time  of  iu  passing,  the  53  Geo.  3, 
e.  159,  upon  which  the  above  section  was  to  operate  ! 

This  blunder  has  been  corrected  by  the  C.  L.  P.  A.  1 860,  a.  25, 
pott. 

rffiH*^  89.  Any  person  who  shall,  upon  any  examination 

'"'^  upon  oath  or  affirmation,  or  in  any  affidavit  in  pro- 

ceedings under  this  act,  wilfully  and  corruptly  giTe 
false  evidence,  or  wilfully  and  corruptly  swear  or 
affirm  anything  which  shall  be  &lse,  being  convicted 
thereof,  shall  be  liable  to  the  penalties  of  wilful  and 
corrupt  perjury. 

Exeentioii  to      90.  Writs  of  execution  to  ^il  bail  may  be  tested  and 

fix  ball.  11*  •       M. 

returnable  in  vacation.* 

This  section  supersedes  R.  G.  H.  T.  185S,  r.  74,  in  so  far  as  it 
relates  to  writs  of  co.  to.  to  fix  bail,  being  made  returnable  on  a 
day  certain  in  Urnu  The  writ  must  still  be  made  returnable  on 
a  day  certain.  Proceedings  to  outlawry  could  not  be  founded  on 
a  ea.  stu,  returnable  *<  immediately  after  the  execution  thereof'* 
( Levff  V.  HameTf  5  Ex.  518),  for  an  obvious  reason,  which  equally 
applies  to  a  writ  of  ca.  «a.  to  fix  bail. 

This  section  leaves  untouched  R.  G.  H.  T.  1853,  r.  75,  psaT, 
which  requires  that  a  writ  of  capiat  ad  taOsfaeititdum  to  fix  bail 
shall  have  eight  days  between  the  tttte  and  return,  and  must,  in 
London  or  Middlesex,  be  entered  four  dear  days  in  the  public 
book  at  the  sheriff's  office. 


SciRB  Facias  on  Judomsnt  op  Assets  in  Fuxmio. 
Scire  (kdas  91.  Proceedings  against  executors  upon  a  judgment 
oraMeST*^  of  assets  infuturo  may  be  had  and  taken  in  the  man- 
ner provided  by  "  The  Common  Law  Procedure  Act, 
1852,"  as  to  writs  of  revivor. 

This  section  seems  supplementary  to  C.  L.  P.  A.  1852,  a.  182 
(an/ep.  114). 

If,  on  a  plea  of  plene  adminittramtt  the  plaintiff  takes  judgment 
of  assets  quando  aeciderint,  and  assets  afterwards  come  into  the 
hands  of  the  executor,  the  plaintiff  must  sue  out  a  tctrt  faeiat 
against  the  executor,  before  he  can  have  execution  (2  Wma. 
Saund.  219,  n.  (2) ;  Smiths.  Tateham,  2  Exch.  203). 

If  upon  this  writ  of  tdUfa,,  assets  ace  found  for  part,  the  plain- 
tiff may  have  judgment  to  recover  so  much  immediately,  and  the 
residue  of  the  assets  in  fitturo  ( 1  Wms.  Saund.  838  b).  As  to 
what  must  be  stated  in  the  writ  of  tei.fa.  on  a  judgment  of  i 
in  fitturo,  see  2  Wms.  Saund.  218  a. 


*  This  provision  might  have  been  niefUlly  extended  to  writs  of  sabpoma, 
which  mnst  be  tested  in  term.  It  it  not  unosaal  for  a  writ  of  rabpoena  to 
be  tested  of  a  tenn  preceding  the  date  of  the  writ  of  snmmons. 
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See  gtaaenWj  as  to  practioe  on  writs  of  revi?or,  C.  L.  P.  A. 
m%  ss.  181—134,  and  notes  (ojito,  pp.  113—115). 

Death  of  Parties. 
92.  Where  an  action  would,  but  for  the  provisions  To  Aompei 
of  "The  Common  Law  Procedure  Act,  1852,"  have  wabloTn! 
abnted  bj  reason  of  the  death  of  either  party,  and  in  nentofac- 
which  the  proceedings  may  be  revived  and  continued  ©f  Swuh"^ 
under  that  act,  the  defendant  or  person  against  whom 
the  action  may  be  so  continued  may  apply  by  summons 
to  compel  the  plaintiff,  or  person  entitled  to  proceed 
with  the  action  in  the  room  of  the  plaintiff,  to  proceed 
according  to  the  provisions  of  the  said  act  within  such 
time  as  the  judge  shall  order;  and  in  de&ult  of  such 
proceeding,  the  defendant   or  other  person  against 
whom  the  action  may  be  so  continued  as  aforesaid 
shall  be  entitled  to  enter  a  suggestion  of  such  default, 
and  of  the  representative  character  of  the  person  by 
or  against  whom  the  action  may  be  proceeded  with,  as 
the  case  may  be,  and  to  have  judgment  for  the  costs 
of  the  action  and  suggestion  against  the  plainti£^  or 
against  the  person  entitled  to  proceed  in  his  room,  as 
the  case  may  be,  and  in  the  latter  case  to  be  levied  of 
the  goods  of  the  testator  or  intestate. 

TheC.  L.  P.  A.  1852,  contains  several  provisions  with  respect 
to  the  effect,  upon  the  proceedings  in  an  action,  of  the  death, 
Bsmage,  or  bankruptcy  of  any  of  the  parties.  These  enact, 
vents  (which  see  ante,  pp.  115—123),  were  all  in  favour  of  the 
phhtiff.  This  section  enables  dtJmdanU,  in  all  cases  of  a  change 
of  parties  by  death  or  otherwise,  to  bring  the  proceedings  to  a 
dose,  by  compelling  the  person  entitled  to  go  on  with  the  action 
to  proceed  therewith,  or  have  a  judgment  of  non  prgt.  signed 
ignnst  him. 

The  proceedings  under  this  section  are  to  be  by  summons  at 
diamben.* 

It  may  be  that  a  defendant  may  adopt  this  course  in  the  case 
of  the  death  of  the  husband,  in  an  action  brought  bv  a  man  and 
his  wife,  for  an  injury  done  to  the  wife,  where  the  husband  has 
sdded  claims  arising  to  him  in  his  own  ri^t,  under  C.  L.  P.  A. 
1  &52,  s.  40  (ante,  p.  47  ).  The  surviving  wife,  in  respect  of  daima 
vhieh  survive  to  her ;  the  legal  representative  of  the  husband  in 
rasped  of  his  rigbu  of  action ;  are  the  parties  to  be  called  upoa 
to  ptoeeed  with  the  action. 

In  case  of  the  death  of  one  or  more  of  several  plaintiffs,  or  of 
eae  or  more  of  several  defendants,  the  surviving  plaintiffs,  if  the 
cnse  of  action  survives  to  them,  are  the  parties  to  be  called 
opon  to  enter  a  suggestion  of  the  death  (C.  L.  P.  A.  1852,  a.  1S6, 
sate,  p.  116);  and  this,  if  the  death  happened  6^ore  issue  joined, 

*  See,  as  to  the  Juritdietkm  of  a  judge  and  of  a  master  at  cbamben, 
C.  L.  P.  A.  IWO,  t.  4,  n.  (pod,  pp.  297,  S98). 
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But  the  court  would  not  compel  the  claimant  to  give  Mcmritf 
for  the  cotts  of  the  second  ejectment  {Doe  d.  Selby  v.  Jletom^  1 
T.  R.  491  ),a8  may  now  be  done  under  this  section. 

As  to  the  common  law  jurisdiction  of  the  courts  in  staying 
proceedings  in  a  second  action,  where  the  costs  of  the  former  un- 
successful action  remain  unpaid,  in  other  cases  than  ejectment, 
see  Frowee  v.  LoxdaU  (3  B.  &  S.  896 ;  L.  J.  82,  Q.  B.  227). 


A$  to  writ*  94.  No  writ  of  execution  issued  before  the  twenty- 
uiuedbefore  fourth  daj  of  October,  one  thousand  eight  hundred 
1852^^******''  and  fifty-two,  if  unexecuted,  shall  remain  in  force  for 
more  than  six  calendar  months  after  the  twenty-fourth 
day  of  October,  one  thousand  eight  hundred  and  fifty- 
four,  unless  the  same  be  renewed  as  hereinafter  mai- 
tioned  ;  but  all  such  writs  may  be  renewed  from  time 
to  time  in  the  same  manner  as  writs  issued  after  the 
twenty-fourth  day  of  October,  one  thousand  eight 
hundred  and  fifty-two,  may  now  be  renewed  under  the 
"Common  Law  Procedure  Act,  1852,''  s.  124. 

See  ante,  p.  109. 


Court*  may 
appoint  ait- 
tinga. 


95.  The  Superior  Courts  may  appoint  and  hold  sit- 
tings either  in  banco,  or  for  the  trial  of  issues  in  fact 
by  judge  or  jury,  at  any  time  or  times,  whether  in  term 
or  vacation,  not  being  between  the  tenth  of  August 
and  the  twenty-fourth  of  October. 

This  section  extends  the  power  conferred  by  1  &  2  Vict.  c.  82, 
which  only  enabled  the  courts  to  hold  sittings  in  baneot  at  the 
times  appointed  for  holding  sittings  at  ntai  priue  in  London  and 
Middlesex,  for  the  purpose  of  disposing  of  business  then  pend- 
ing and  undecided ;  under  which  statute  it  was  held  that  die 
court  sitting  in  banco  had  no  power  to  enlarge  the  time  appointed 
for  sendinfl:  a  commission  to  a  foreign  countryi  or  to  alter  the 
period  within  which  an  award  was  to  be  made  (De  Rossi  v.  Poi- 
hill,  7  Scott,  836). 

This  enactment  would  seem  to  give  to  the  Superior  Courts 
jurisdiction  at  Nisi  Prius  in  Middlesex  and  London,  for  so  long 
a  time  as  they  may  see  fit  firom  time  to  time  to  appoint 


Amend- 
ment. 


Amendment. 

96.  It  shall  be  lawful  for  the  Superior  Courts  of 
common  law,  and  every  judge  thereof,  and  any  judge 
sitting  at  Nisi  Prius,  at  all  times  to  amend  all  defects 
and  errors  in  any  proceedings  under  the  provisions  of 
this  Act,  whether  there  is  anything  in  writing  to 
amend  by  or  not,  and  whether  the  defect  or  error  be 
that  of  the  party  applying  to  amend  or  not ;  and  all 
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soch  amendments  may  be  made  with  or  without  costs, 
uid  upon  such  terms,  as  to  the  court  or  judge  may 
seem  fit ;  and  all  such  amendments  as  may  be  neces- 
suy  for  the  purpose  of  detenmning  in  the  existing 
rait  the  real  question  in  controversy  between  the  par- 
ties flhall  be  so  made,  if  duly  applied  for. 

This  lection  is  in  the  same  words  as  C.  L.  P.  A.  1852,  s.  222* 
(a9ie,  p.  175) ;  except  that  it  is  limited  **  to  proceedings  under 
tlie  pro?isions  of  this  act;"  and  that  the  words  ** if  duly  applied 
M"  have  been  added. 


Gbnsrax  Rules. 

97.  It  shall  be  lawful  for  the  judges  of  the  said  OtoenUmiM  -^ 
coarts,  or  any  eight  or  more  of  them,  of  whom  the  ^J^^^* 
chiefs  of  each  of  the  said  courts  shall  be  three^  from  JMg«»t. 

time  to  time  to  make  all  such  general  rules  and  orders 
for  the  effectual  execution  of  this  Act,  and  of  the  in- 
tention and  object  hereof,  and  for  fixing  the  costs  to* 
be  allowed  ibr  and  in  respect  of  the  matters  herein 
contained,  and  the  performance  thereof,  as  in  their 
jodgment  shall  be  necessary  or  proper,  and  for  that 
purpose  to  meet  from  time  to  time  as  occasion  may 
reqnire:  Provided  that  nothing  herein  contained  shall 
be  coDstrued  to  restrain  the  authority  or  limit  the  ju- 
risdiction of  the  said  courts  or  of  the  judges  thereof 
to  make  rules  or  orders,  or  otherwise  to  regulate  and 
dispose  of  the  business  therein. 

98.  Such  new  or  altered  writs  and  forms  of  proceed-  New  tomt 
ings  may  be  issued,  entered,  and  taken  as  may  by  the  Juictpto^* 
jndges  of  the  said  courts,  or  any  eight  or  more  of  oeodtngt. 
them,  of  whom  the  chiefs  of  each  of  the  said  courts 

shall  be  three,  be  deemed  necessary  or  expedient  for 
giricg  effect  to  the  provisions  hereinbefore  contained, 
tod  in  such  forms  as  the  judges  of  such  courts  respec- 
tiTely  shall  from  time  to  time  think  fit  to  order ;  and 
snch  writs  and  proceedings  shall  be  acted  upon  and 
enforced  in  such  and  the  same  manner  as  writs  and 
proceedings  of  the  said  courts  are  now  acted  upon 
and  enforced,  or  as  near  thereto  as  the  circumstances 
of  the  case  will  admit ;  and  any  existing  writ  or  pro- 
ceeding, the  form  of  which  shall  be  in  any  manner 
dieted  in  pursuance  of  this  Act,  shall,  nevertheless, 
be  of  the  same  force  and  virtue  as  if  no  alteration  had 
been  made  therein,  except  as  far  as  the  effect  thereof 
majr  be  varied  by  this  Act. 

See  R.  G.,  M.  V.  1854,  post. 

02 


Interpreta- 
tions of 


the  common  law  procedube  act,  1854. 

Intebpretation. 

99.  In  the  construction  of  this  Act,  the  word 
^*  coort "  shall  be  understood  to  mean  any  one  of  the 
Superior  Courts  of  common  law  at  Westminster ;  and 
the  word  ''judge  "  shall  be  understood  to  mean  a  judge 
or  baron  of  any  of  the  said  courts ;  and  the  word 
"  master  **  shall  be  understood  to  mean  a  master  of  any 
of  the  said  courts  ;  and  the  word  "  action  ^  shall  be 
understood  to  mean  any  personal  action  in  anj  of  the 
said  courts. 

The  interpretation  given  in  tbii  section  to  the  word  "  action  *' 
differs  from  that  prescribed  by  the  C.  L.  P.  A.  1852,  s.  227 
{ante,  p.  181),  which  enacts  that  the  word  *<  action  **  shall  be  un- 
derstood to  mean  any  persona]  action,  brought  by  writ  qfsumwumst 
in  the  Superior  Courts  of  Common  Law  at  Westminster. 

See  also  interpretation  clause,  C.  L.  P.  A.  1860,  s.  39  (p«sf, 
p.  325). 

The  interpreution  supplied  by  this  section  must  necessarily 
be  modified  in  its  application  to  the  Courts  of  Chancery  (  Buckley 
T.  Cooke,  1  K.  &  J.  29 ;  L.  J.  24,  Ch.  24);  and  to  inferior  courts 
under  the  following  sections. 


ProTifion* 
reUttng  to 
superior 
courts  to  ap- 
ply to  Conrt 
of  Common 
Pleacat 
LancMter 
and  Court  of 
Pleaiat 
Durham. 


Ck)UKT8  OP  Counties  Palatine. 

100.  All  the  enactments  and  provisions  of  this  Act 
not  relating  exclusively  to  the  sittings  for  trials  of 
causes  or  issues  in  fact  at  London  or  Westminster 
shall  extend  and  apply  to  the  Court  of  Common  Pleas 
at  Lancaster,  and  the  Court  of  Pleas  at  Durham,  and 
actions  and  proceedings  therein  respectively,  subject 
to  the  following  modifications :— All  the  powers  given 
by  this  Act  to  the  judges  of  the  said  Superior  (>>urts 
of  common  law  at  Westminster  to  make  general  rules 
and  orders  shall  and  may  be  exercised  by  the  respec- 
tive judges  of  the  Court  of  Common  Pleas  at  Lan- 
caster and  Court  of  Pleas  at  Durham,  being  judges 
of  one  of  the  said  common  law  courts  at  Westminster, 
or  any  two  of  them  respectively  ;  with  respect  to  the 
said  Court  of  Common  Pleas  at  Lancaster,  and  Court 
of  Pleas  at  Durham,  respectively,  and  matters  and 
proceedings  therein  within  the  jurisdiction  of    the 
same  courts  respectively ;  and  all  powers  under  this 
Act  exercisable  by  any  one  judge  of  the  Superior 
Courts  at  Westminster  shall  and  may  be  exercisahle 
by  one  judge  of  the  said  Superior  Courts  of  the  said 
counties  pfdatine,  being  also  a  judge  of  one  of    the 
said  courts  at  Westminster,  as  to  matters  and  proceed- 
ings in  the  said  Superior  Courts  of  the  said  counties 
pidatine. 
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See  C.  L.  P.  A.  1852,  ss.  229-281  {ante,  pp.  182—184) ; 
and  a  L.  P.  A.  1860,  s.  40  (poti,  p.  825). 

Where  this  Act  has  been  thus  extended  to  an  inferior  Court  of 
Record,  the  clauses  relating  to  attachment  are  applicahle  in  that 
court  {Dowber  t.  Bames,  L.  J.  81,  Q.  B.  802,  Bail  Court). 

101.  Provided  always,  that  all  the  provisions  of  this  Profitiont 
Act  applicable  to  masters  of  the  said  courts  at  West-  SfJSJJJSU" 
minster  shall  apply  to  the  respective  prothonotaries  of  courts  to  ap- 
the  Court  of  Common  Pleas  at  Lancaster  and  Court  of  SinrtTrUs 
Pleas  at  Durham,  and  their  respective  deputies  acting  of  palatinate 
in  the  execution  of  the  duties  of  such  offices,  which  '^**"** 
acting  officers  respectively  may  singly  exercise  with 
reference  to  matters  and  proceedings  in  the  last-men- 
tioned courts  respectively  the  powers  hereby  given  to 

the  masters  of  the  Superior  Courts  at  Westminster. 

See  C.  L.  P.  A.  1852,  s.  282  (ante,  p.  184) ;  and  C.  L.  P.  A. 
1860,1.41  (iwt^  p.  826). 

102.  Provided  also,  as  to  proceedings  in  appeal,  that  Court  of 
the  Court  of  Queen's  Bench,  being  the  court  of  error  Bench'tobe 
from  the  said  Court  of  Common  Pleas  at  Lancaster,  the  court  of 
and  Court  of  Pleas  at  Durham  respectively,  shall  also  JSKSliIto™ 
be  the  court  of  appeal  from  the  said  respective  courts  court*. 
for  the  purposes  of  this  Act  in  reference  to  motions  for 

new  trials,  or  to  enter  verdicts  or  nonsuits  previously 
made  to  the  judges  of  the  said  respective  Courts  of 
Common  Pleas  at  Lancaster  and  Court  of  Pleas  at 
Durham  respectively. 

Compare  C.  L.  P.  A.  1852,  s.  288  (ante,  p.  185) ;  and  C.  L. 
P.  A.  1860,  a.  42  {pott,  p.  826). 

103.  The  enactments  contained  in  sections  nineteen.  Enactments 
twenty,  twenty-one,  twenty-two,  twenty-three,  twenty-  Jj  "' j?7o* 
fonr,  twenty-five,  twenty-six,  twenty-seven,  twenty-  every  oivii 
eight,  twenty-nine,  thirty,  thirty-one,  and  thirty-two  cSSe^'L^*"^'" 
of  this  Act  shall  apply  and  extend  to  every  court  of  England  and 
civil  judicature  in  England  and  Ireland.  Ireland. 

104.  Tlie  provisions  of  this  Act  shall   come  into  commenee- 
operation  on  the  twenty-fourth  day  of  October,  in  the  ™®"^  °  ^^^ 
year  of  our  Lord  one  thousand  eight  hundred  and 

.  fif^-four. 

105.  It  shall  be  lawful  for  Her  Majesty  from  time  Her  Majesty 
to  time,  by  an  order  in  council,  to  direct  that  all  or  Sur'^iirrfof 
«iy  part  of  the  provisions  of  this  Ac^  or  of  the  rules  thi«  Act  to 
to  be  made  in  pursuance  thereof,  shall  apply  to  all  or  S^Sourt  of 
any  court  or  courts  of  record  in  England  and  Wales  ;  record. 
and  within  one  month  after  such  order  shall  have  been 
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made  and  published  in  the  London  Gazette  such  pro- 
visions and  rules  respectively  shall  extend  and  apply 
in  manner  directed  by  such  order,  and  any  such  order 
may  be  in  like  manner  from  time  to  time  altered  and 
annulled  ;  and  in  and  by  any  such  order  Her  Majesty 
may  direct  by  whom  any  powers  or  duties  incident  to 
the  provisions  applied  under  this  Act,  or  "  The  Com- 
mon Law  Procedure  Act,  1852,"  shall  and  may  be  ex- 
ercised with  respect  to  matters  in  such  court  or  courts, 
and  may  make  any  orders  or  regulations  which  may  be 
deemed  requisite  for  carrying  into  operation  in  such 
court  or  courts  the  provisions  so  applied. 

See  C.  L.  P.  A.  1852,  i.  228  {anU,  p.  182);  and  C.  L.  P.  A. 
1860,  t.44(|N»i^p.  327). 

By  an  order  in  council  dated  the  18th  of  November,  1867, 
made  under  this  section,  the  provisions  contained  in  ss.  50—54, 
60—67,  and  83—  86,  were  extended  to  the  County  Courts  and  the 
City  of  London  {Sk9r\ff*i)  Court. 

Short  tit]«  of      106.  In  citing  this  Act  in  any  instrument,  docu- 

^^^'  ment,  or  proceeding,  it  shall  be  sufficient  to  use  the 

expression  "The  Conmion  Law  Procedure  Act,  1854.'* 

f5eS?t?  107.  Nothing  in  this  Act  shall  extend  to  Ireland  or 

Ireland  or      Scotland,  save  as  .aforesaid. 

Scotland. 
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THE 

COMMON  LAW  PROCEDURE  ACT, 
1860. 

(23  k  24  Vict.  c.  126.) 


An  Act  for  the  further  Amendment  of  the  Process^ 
Practice,  and  Mode  of  Pleading  in  and  enlarging 
the  Jurisdiction  of  the  Superior  Courts  of  Common 
Law  at  Westminster*  [28th  August,  I860.] 

Whkbei.8  it  is  desirable  further  to  improve  the  pro- 
cess, practice,  and  mode  of  pleading  in,  and,  in  some 
respects,  to  enlarge  the  jurisdiction  of,  the  Superior 
Courts  of  Common  Law :  be  it  enacted  bj  the  Queen's 
most  excellent  Majesty,  by  and  with  the  adyice  and 
consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and 
hy  the  authority  of  the  same,  as  follows  : — 

Relief  against  Forfettube. 

1.  In  the  case  of  any  ejectment  for  a  forfeiture  Relief 
brought  for  non-payment  of  rent,  the  court  or  a  judge  JSJStftoT 
shall  have  power,  upon  rule  or  summons,  to  ^ive  non-payment 
relief  in  a  summary  manner,  but  subject  to  appeal  as  ^'  ^^' 
hereinafter   mentioned,    up  to  and  within  the  like 
time  after  execution  executed,  and  subject   to  the 
same  terms  and  conditions  in  all  respects,  as  to  pay- 
ment of  rent,  costs  and  otherwise,  as  in  the  Court  of 
Chancery;  and  if  the  lessee,  his  executors,  adminis- 
traton  or  assigns,   shall  upon  such  proceeding  be 
reiieyed,  he  and  they  shall  hold  the  demised  lands 
aoeording   to  the  lease  thereof  made,  without  any 
new  lease. 

Tbis   M  tapplementary   to  C.  L.  P.  A.  1852,  s.  212  (anU, 


*  TUs  act  b  bated  upon  the  Third  and  final  Report  of  the  Common  Law 

'iiimiiiiiinnfri  whose  recommendations  hare,  notwithstanding  the  ▼igorous 

cAns  of  the  Common  Law  Commissioners,  been  only  partiaUy  adopted  by 

tbe  lasislatnTe.  in  oontequence  of  the  extraordinary  opposition  presented  by 

1  with  the  Courts  of  Chancery. 
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p.  165) ;  inatmach  at  it  enables  the  courts  of  comrotfn  law  to  ad- 
minister relief  qfter  the  trial,  and  within  the  six  months  limited 
by  C.  L.  P.  A.  1852,  s.  210  {anUt  P-  162),  for  the  intervention 
of  a  court  of  equity. 

See  Story's  Commentaries  on  Equity  Jurisprudence,  §  1801, 
ei  »eq, ;  also  Peachy  ▼.  Duk§  of  Somerset,  and  notes  tliereto,  in 
Tudor* s  Leading  Cases  in  Equity,  2nd  ed.  vol.  ii.  p.  895,  et  teq. 

Relief  2.  In  the  case  of  any  ejectment  for  a  forfeiture  for 

JSuuB  f«r  l^reach  of  a  covenant  or  condition  to  insure  against 
noo-in-  loss  or  damage  by  fire,  the  court  or  a  judge  shall  have 
soring.  power,   upon  rule  or  summons,  to  give  relief  in  a 

summary  manner,  but  subject  to  appeal  as  hereinafter 
mentioned,  in  all  cases  in  which  such  relief  may  now 
be  obtained  in  the  Court  of  Chancery  under  the  pro- 
visions of  an  act  passed  in  the  session  of  parliament 
held  in  the  twenty-second  and  twenty-third  years  of 
ss  ft  ss  vice,  the  present  reign,  intituled  "  An  Act  to  further 
*•  **•  amend  ifie  Law  of  Property^  and  to  relieve  Trus- 

teeSy^*  and  upon  such  terms  as  would  be  imposed  in 
such  court. 

This  introduces  within  the  jurisdiction  of  the  courts  of  common 
law  a  relief  novel  even  in  Chancery  {Oreen  v.  Bridgu,^  Sim,  96); 
and  its  importance  seems  to  demand  the  annexing  those  pro- 
visions of  the  act  which  created  the  jurisdiction  in  Chancery, 
which  are  referred  to  in  the  above  section. 

ii^unct,  22  &  28  Vict.  c.  Z5. 

e.  36. 

Jn  Act  to  Jwrther  amend  the  Law  rf  Property  and  to  relies 

Trueteee, 

Sect.  4.  Section  4.  A  court  of  equity  shall  have  power  to  relieve  againat 

jteH^  a  forfeiture  for  (ireach  of  a  covenant  or  condition  to   insure 

agaimatfor'  against  loss  or  damage  by  fire,  where  no  loss  or  damage  by  fire 

&^^^  has  happened,  and  the  breach  has,  in  the  opinion  of  the  court, 

co^enaSto  be^(>  committed  through  accident  or  mistake,  or  otherwise  witb- 

MMwre  in  eer-  out  fraud  or  gross  negligence,  and  there  is  an  insurance  on  foot 

tain  cami,  ^  the  time  of  the  application  to  the  court  in  conformity  wiA 
the  covenant  to  insure,  upon  such  terms  as  to  the  court  may 
seem  fit 

But.  6.  Section  6.  The  court  shall  not  have  power  under  this  act  to 

Court  not  t9  relieve  the  same  person  more  than  once  in  respect  of  the  same 

j2****"^  covenant  or  condition,  nor  shall  it  have  power  to  grant  any  relief 

^Sanonce<L  under  this  act  where  a  forfeiture  under  the  covenant  in  respect 

r^$peet  qf  the  of  which  relief  is  sought  shalF  have  been  already  waived  out  of 

»a$nee^  court  in  fovour  of  the  person  seeking  the  reliet 

*"^  *^  Section  8.»  Where,  on  the  bond  fide  purchase  after  the  pasnng 

^^  ^'  of  this  act  of  a  leasehold  interest  under  a  lease  containing  a 

•''^^'''J^Nm  </  covenant  on  the  part  of  the  lessee  to  insure  against  losa  or 

j^lljj^^'^  damage  by  fire,  the  purchaser  is  furnished  with  the  written 


*  This  Mctton  It  added  on  account  of  its  ffrett  general  importanos.  and  oC 
its  connection  with  tlio  previoii*  section ;  sithough  it  does  not  Itself  aflbet 
the  practice  of  the  courts. 
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receipt  of  the  person  entitled  to  receive  the  rent,  or  his  agent,  femtre  under 
for  tbe  last  payment  of  rent  accrued  due  before  the  completion  of  JUSSJ/*"* 
the  purchase,  and  there  is  subsistinff  at  the  time  of  the  comple-  o^S^^TXv 
don  of  the  purchase  an  insurance  in  conformity  with  the  cove-  in  miam 
Dsnt,  the  purchaser  or  any  person  claiming  under  him  shall  not  <:a«et. 
be  subject  to  any  liability,  oy  way  of  forfeiture  or  damages  or 
otherwise  in  respect  of  any  breach  of  the  covenant  committed  at 
any  time  before  the  completion  of  the  purchase,  of  which  the 
pitfchaser  had  not  notice  before  the  completion  of  the  purchase ; 
bot  this  provision  is  not  to  take  away  any  remedy  which  the 
lessor  or  hii  legal  representatives  may  have  against  the  lessee 
or  bis  legal  representatives  for  breach  of  covenant. 

Section  9.  The  preceding  provisions  shall  be  applicable  to       Stet,9. 
leases  for  a  term  of  years  absolute,  or  determinable  on  a  life  or  PrtemHng 
lives  or  otherwise,  and  also  to  a  lease  for  the  life  of  the  lessee,  or  '^'"'^^j^^  ^ 
the  life  or  Uvea  of  any  other  person  or  persona.  ISml/or  a 

termqfjfean 

From  the  above  enactments  it  follows :—  ' 

Firstly.  That  a  breach  of  covenant  to  insure  will  not  be  re- 
lieved against  where — 

(a)  It  has  occuned  through  gross  negligence  or  fraud ;  or 

otherwise  than  through  accident  or  mistake. 
(&)  Any  loss  or  damage  to  the  premises  has  been  done 

throufth  the  happening  of  the  event  that  should  have 

been  insured  against. 
(e)  The  Itemises  are  not  duly  re-insured  at  the  time  of  the 

application  for  relief 
{d)  Any  previous  relief  has  been  mnted  by  the  court  to 

the  tame  person  *  in  respect  of  the  same  covenant, 
(e)  Any  breach  of  the  same  covenant  has  been  waived  f  in 

mvour  4>f  the  stme  person. 

Secondly.  That  in  other  cases  a  breach  of  covenant  to  insure 
Buy  be  relieved  against  by  the  court  or  a  judge  upon  such  terms 
as  to  the  court  or  judge  may  seem  fit. 

Thirdly.  That  a  bond  fide  purchaser,  without  notice  of  a  prior 
breach  m  covenant  to  insure,  is  protected  against  all  conse- 
quences of  such  prior  breach ;  if,  on  the  purchase,  he  procured  a 
written  receipt  for  the  last  payment  of  rent  accrued  due  before 
the  completion  of  the  purchase ;  and  if,  at  the  time  of  the  com- 
pletion of  the  purchase,  the  premises  were  duly  insured. X 

It  has  been  held  that,  under  s.  4,  nipra,  relief  may  be  given 
Haittst  forfeiture  through  a  breach,  since  the  passing  of  the  act, 
of  a  covenant  entered  into  previously  thereto  {PcLge  v.  Bennett^ 
26i£  117  ;   L.  J.  29,  Ch.  S98) ;  see  thin  case  also  as  to  costs. 

See  generally,  as  to  the  retroactive  effect  of  statutes,  Comill  v. 


*  Sembk,  the  eoart  may  rellere  other  persons  in  respect  of  the  tame  cove- 
smi,  althoagh  they  claim  by  or  under  the  Mine  title. 

t  As  to  waiver  of  faroachec  of  covenant,  see  Dend^  v.  Nkhoil  (4  C.  B.  N.  8. 
tlf\\  PHee  V.  Woneood  (4  H.  ft  N.  512);  Oro/l  v.  Lumtey  (6  H.  L.  C.  672; 
Li. 27. a  B.  821). 

I  Ho  tneh  piovlsioQ  it  needed,  nor  indeed  applicable,  in  the  eaae  of  a 
kreadi  of  a  covenant  to  pa^f  rent;  againit  which  a  purchaser  may  protect 
Mmieir  under  the  C.  L.  P.  A.  1852,  s.  212  (ante,  p.  165),  and  the  C.  L.  P.  A. 
ttM,s.l,aiile,p.295). 

05 
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Hudson,  8  E.  &  B.  429);  J^kion^,  ^"^^ }^  f<; L^c'^l^^' 
and  ciuei  there  cited;  lee  alio  Mocm  r  ^-^^^^.^J^^V 
PWkor«T.5t«t<#r  (8  Exch.  188;  L.  J.  21,  Ex.  886); /^Orwu  t. 

Betham  (15  C.  B.  190);  ^^^^^  J' ST^^^^^' JLlLa^I 
as  MilJi  Trust*  (27  Beay.  679 ;  L.  J.  29.  Ch.  *?) ;  ^^^mI  toj- 
wau  Company  v.  Pys  (10  C.  B.  N.  8. 179 ;  L.  J.  80,  C.  P.  814)  • 
TldTjZ^Unan  (29  Beav.  296;  L.  ^-fO,  Ch  486);  «nd  coj^^; 
Thampsimy.  WaUhm<m  (8  Drew.  628;  L.  J.  26,  Ch.  184);  P.g^ 
T.  Beimeii,  ubi  supra);  Dodsan  t.  &»7«;«(1  ^^\,^,^rfyl^ 
J.  80.  Ch.  799) ;  and  Wright  v.  HaU{6  H.  &  N.  227jL.  X.  80, 
Ex.  40),  where  an  important  diatinction  is  taken  between  fW^t 
and  procedure  and  iu  incidents,  such  as  costt.  See  gcncrauy 
cases  cited  in  Broom's  Maxims,  4th  ed.  pp.  84—48. 

Minutoof  r-      3.  Where  such  relief  shaU  be  granted,  ihe  cowci  or 
lief  giantad.    ^  judge  shall  direct  a  minute  thereof  to  be  made  by 
indorsement  on  the  lease  or  otherwise. 

The  words  ''such  relief*  probably  refer  to  the  last  antwedwit. 
viz.,  to  relief  under  s.  2  (ante,  p.  296),  and  not  to  relief  under 
s.  1  {ante,  p.  295).  The  object  of  the  enacttncnt  in  ««ch  M«e 
would  be  t3  provide,  in  favour  of  the  landlord,  evidence  of  rdief 
having  been  given  by  the  court,  so  as  to  bar  further  «PPl»<«^on 
(22  &  28  Vict.  c.  95.  s.  6,  onto,  p.  296).  If  it  be  helcf  to  apply 
to  relief  under  s.  1,  as  well  as  to  s.  2,  its  object  would  seem  to  be 
to  provide  evidence  of  the  restoration  of  the  ^™» -"^/*J?"'  f 
the  tenant.  Sec,  as  to  construction  of  C.  L.  P.  A.  1554,  s.  9, 
Re  Morris,  cited,  ante,  p.  209. 


AppMl  to 
the  court 
ttcm  order 
of  Judge. 


JwitcUOion 
cffwiffeat 
^uanbers. 


Appeal. 

^.  Any  order  made  by  a  judge  upon  an  applicati^ 
for  a  relief  under  the  provisions  of  this  act  shall  be 
subject  to  an  appeal  to  the  courts  and  may  be  dis- 
charged, varied  or  set  aside  by  the  court,  upon  such 
terms  as  the  court  shall  think  fit,  on  application  made 
thereto  by  any  party  dissatisfied  with  such  order. 

The  appeal  given  by  this  and  the  following  sections  (4 — II)  is 
limited  to  appeals  from  orders  that  have  been  made  upon  appli- 
cations for  relief  against  forfeitures,  under  ss.  1,  2  (ante.  pp.  29£, 
296). 

The  term  "  any  party »'  will  probably  be  restricted  to  parties  to 
the  ^ectment,  and  not  be  extended  to  persons  otherwise  inte- 
rested, unless  they  make  themselves  parties  thereto  under  the 
C.  L.  P.  A.  1862,  s.  172  (ante,  p.  148). 

Although  jurisdiction  to  grant  relief  is  specifically  g^ven  to  a 
judge,  as  distinguished  Arom  the  court,  by  the  previous  aectiona, 
and  the  proceedings  upon  appeals  from  his  order,  made  under 
these  provisions,  are  regulated  by  the  foUowing  sections;  it  may 
yet  be  useful  to  see,  as  to  the  jurisdiction  of  judges  at  chambers, 
SmoeUm  v.  CoUier  (1  Exch.  467);  Clarke  v.  E.  L  Company  {B 
p.  &  L.  278) ;  R,  ▼.  Almon  (WUmof  s  Notes,  264).  Any  applica. 
tion  to  the  court,  after  a  previous  application  for  the  same  pur« 
poTC  to  a  judge  at  chambers,  is  in  the  nature  of  an  appeal  from 
such  judge,  even  where  he  only  refused  to  make  any  order;  and 
It  will  not  therefore  be  entertained  afker  the  lapse  of  a  term 
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(Mtreditk  ▼.  GUtens,  18  d  B.  257 ;  L.  J.  21,  Q.  B.  278 ;  Orchard 
▼.  Maxty,  2  £.  ft  B.  206 ;  Craske  t.  Smith,  4  C.  B.  N.  8.  446  ; 
Wcrmam  ▼.  Halahan,  L.  J.  30»  Q.  B.  48 1  Oldham  Mant^actwring  /^ 
SBtdUing  Company  ▼.  Heald,  8  H.  &  C.  182  ;  L.  J.  ZZ,  Ex.286).y^^(r  ^  .  v  .  i> 
Such  of  the  matmaU  used  before  the  judge  as  are  relevant  to 
the  case  should  be  brought  before  the  court,  upon  the  rule  niri 
being  applied  for  (Hoby  ▼.  Pritehard,  6  Dowl  800;  Pocoek  ▼. 
Pickering,  18  Q.  B.  789;  L.J.  21,  Q.  B.  365;  Worman  ▼.  Halahan, 
•hi  mpra:  MUehell  v.  Harding,  6  L.  T.  N.  S.  848,  Q.  B.  M.  T. 
1861 ;  BenneU  ▼.  Binham,  16  C.  B.  N.  S.  616 ;  L.  J.  83,  C.  P.  153  ; 
together  with  an  affidavit  stating  the  proceedings  thereon,  at 
least  when  the  counsel  moving  the  rule  was  not  concerned  in  the 
matter  at  chambers  {Jackion  v.  Shorter,  2  Weekly  Notes,  1867, 
p.  44,  C.  P.  H.  T) ;  and  also  on  renewing  applications  to  the 
coort;  but  additional  materials  may  also  be  used  (Ptf^^rMii  v. 
Daris^  6  C.  B.  285  ;  Sanderson  v.  Proctor,  10  Exch.  189).  Where 
a  judge  has  made  an  order  on  an  at  parte  statement,  the  other 
party  must  apply  to  the  judge  to  reconsider  his  order  before 
applying  to  the  court  to  set  it  aside  (Day  v.  Fhtcent,  94L.  T.  N.  S. 
624,  Ex.  H.  T.  1864).  No  appeal  lies  from  one  judge  at  cham- 
bers to  another  (  Wright  v.  Steveneon,  6  Taunt  850) ;  but  it  lies 
to  the  eourt,  even  where  by  statute  a  special  jurisdiction  is  con- 
ferred upon  a  single  judge  ( Tegginr,  Longford,  10  M.  &  W.  556), 
bat  not  where  the  jt^isdiction  of  the  court  is  excluded  (  Wearing 
V.  Smith,  9  Q.  B.  1024) ;  nor  in  ordinary  cases,  where  the  matter 
is  by  the  statute  left  entirely  in  h\a  discretion  {Burman  v.  Howard, 
L.  J.  25,  Ex.  289;  Cartwright  v.  Frost,  8  H.  &  N.  278  ;  Holden 
V.  BaOoMtyne,  L.  J.  29,  Q.  B.  148).  Where  a  judge  makes  an 
order  and,  exercising  a  discretionary  power, gives  costs  as  prayed 
but  annexes  a  condition  thereto,  the  court  will  not  interfere  to 
remove  the  condition,  even  though  the  order  has  not  been  drawn 
op  {Bartlett  v.  Stintonj  L.  R.  1  C.  P.  488).  Where  a  rule  nisi,  by 
way  of  appeals  to  rescind  the  order  of  a  judge,  is  discharged,  it  is 
usual  to  discharge  it  with  costs  unless  the  point  raised  is  new  and 
difficult  {Hawkins  v.  Carr,  L.  R.  1  Q.  B.  89). 

The  jurisdiction  of  the  judges  at  chambers  has  by  the  very  recent  JwimUethn 
statute,  80  &  31  Vict.c.  68,  been  extended  to  the  masters  of  the  %!^!fSZ^ 
coorta,  subject  to  auch  rules  as  the  judges  may  make  under  the  ^«!^T^\r., 
powers  of  that  act  (see  R.G.M.T.  1867,pMOf  the  act  expressly  ^^. 
reaoring  a  right  of  appeal  to  a  judge  from  the  master's  decision. 

The  provisions  of  Uiis  act,  which  will  be  found  printed  t» 
extesuo  {post,  p.  845),  are  shortly  as  follows : — 

Section  1  enacts,  that  a  majority  of  all  the  judges  of  the  three  sect.  I. 
courts  of  common  law  (which  majority  shall  include  two  of  the 
cfaiefis),  may  make  rules — 

(1)  For  empowering  the  masters  of  the  courts  to  transact  any 

business,  and  to  exercise  therein  the  same  authority  as 
a  judge  sitting  in  chambers  now  has,  except  in  matters 
relating  to  the  liberty  of  the  subject. 

(2)  For  regulating  the  attendance  of  the  masters,  the  course  of 

practice,  and  scale  of  costs  to  be  adopted. 
(S)  For  fixing  fees. 

Under  the  powers  of  the  above  section,  R.  G.  M.  T.  1867,  post, 
have  been  firamed. 

Section  2  enacts,  that  the  rules  made  under  this  act  shall  be  Sect,  t, 
read  in  each  court  ten  days  before  they  come  into  operation,  and 
be  poblished  in  the  London  Gazette. 
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Sect.  s.  Section  8  enacts,  that  the  rulea  shall  be  laid  before  Parliament. 

J«ci.  4.  Section  4  gives  a  riffht  of  appeal  from  the  decision  of  a  master 

to  a  judge  sitting  at  chambers,  such  appeal  to  be  made  forthwi^, 
or  within  the  time  appointed  by  the  rules  to  be  made  under  diis 
act,  and  subject  to  such  conditions  as  to  costs,  as  may  be  provided 
under  the  rules.    See  R.  G.  M.  T.  1867,  poit. 

The  act  contains  no  provision  for  a  further  appeal  from  die 
judge's  decision  to  the  court,  but  it  is  presumed  that  the  act,  which 
by  its  title  professes  *'  to  provide  for  the  better  despatch  of  business 
in  the  chambers  of  the  judges,"  was  not  intended  to  interfere  with 
the  suitor's  right  in  ordinary  cases  to  have  the  judge's  decision 
reviewed  by  the  court,  merely  because  the  matter  came  originally 
before  the  master.    See  Teggin  v.  Lang/ord  {10  M.  &  W.  556y. 

spMa!!  from  ^*  ^'  ®^^  ^  lawful  for  the  party  against  whom 
Snier  or  the  court;  makes  any  rule  or  order  in  respect  of  such 
coiut.  relief  to  appeal  from  such  rule  or  order. 

The  powers  of  the  Court  of  Appeal  are  conferred  by  at.  10, 11 
(potif  p.  301). 

SJS'Jo^be         ^'  '^^®  Courts  of  Error  shall  be  Courts  of  Appeal 

courts  of       for  the  purposes  of  this  Act. 

appeal.  j^^  section  differs  somewhat  from  C.  L.  P.  A.  1864,  s.  86 

(ante,  p.  241 ),  in  speaking  of  "  Courts  "  and  not  **  Court "  of  Error, 
and  in  omitting  to  particularize  the  *'  Exchequer  Chamber  and 
the  House  of  Lords ;"  but  the  effect  would  seem  to  be  the  same ; 
and  an  appeal  under  s.  6,  tupra,  may  well  be  carried  to  the  House 
of  Lords. 

See  as  to  appeals  from  the  Court  of  Common  Pleas  at  Lan- 
caster and  the  Court  of  Pleas  at  Durham,  s.  42,  poti ;  and  com- 
pare C.  L.  P.  A.  1852,  s.  283  (anU,  p.  186),  and  C.  L.  P.  A. 
1854,  s.  102  {ante,  p.  293). 

Notice  ot  7.  No  appeal  shall  be  allowed  unless  notice  thereof 

^^^^'  be  given  in  writing  to  the  opposite  party  or  his 
attorney,  and  ta  one  of  the  mastery  of  the  courti 
within  four  days  after  the  decision  complained  of,  or 
such  further  time  as  may  be  allowed  by  the  court  or 
a  judge. 

This  section  is  textually  taken  from  the  C.  L.  P.  A.  1854,  a.  37 
{ante,  p.  242);  and  see  note  thereto. 

It  would  seem  to  apply  to  appeals  from  a  judge  under  s.  4 
(ante,  p.  298),  as  well  as  from  the  court  under  s.  5,  tupra  ;  eed 
qum-e. 

Ball.  8.  Notice  of  appeal  shall  be  a  stay  of  execution, 

provided  bail  to  pay  the  sum  demanded  and  costs  be 
given,  in  like  manner  and  to  the  same  amount  as  bail 
in  error,  within  eight  days  after  the  decision  com- 
plained of,  or  before  execution  delivered  to  the 
sheriff. 

This,  subject  to  necessary  difference  ex  materid,  is  in  the  same 
terms  as  C.  L.  P.  A.  1854,  s.  88  {ante,  p.  242) ;  see  note  thereto. 
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By  "  the  lum  demanded,"  is  probably  meant  the  tarn  ordered 
by  the  judge  or  court  to  be  paid  by  the  defendant  as  a  condition 
of  relief. 

This  section  would  also  seem  to  apply  to  appeals  from  a  judge. 

9.  The  appeal  hereinbefore  mentioned  shall  be  upon  Fonn  of 
a  case  to  be  stated  by  the  parties  (and  in  case  of  ■pp^- 
difference  to  be  settled  bj  the  cour^  or  a  judge  of 
the  court  appealed  from),  in  which  case  shall  be  set 
forth  so  much  of  the  pleadings,  facts,  and  the  order, 
rule,  or  judgment  objected  to  as  may  be  necessary  to 
raise  the  question  for  the  decision  of  the  Court  of 
AppeaL 

This  section  is,  mutoH*  mutandi*,  taken  from  the  C.  L.  P.  A. 
18M,  s.  39  {anief  p.  242),  but  as  there  are  no  pleadings  in  eject- 
meat  it  was  scarcely  necessary  to  provide  for  setting  forth  the 
'*  pleadings  "  in  the  case. 

10.  The  Court  of  Appeal  shall  give  such  judgment  judgment  of 
or  make  such  rule  as  ought  to  have  been  given  or  ^^^^^ 
made  in  the  court  below,  and  shall  have  power  to  power  to  re- 
remit  the  cause,  with  such  directions  as  they  shall  JjlLf"***"^" 
think  proper ;  and  all  such  further  proceedings  may 
be  taken  thereupon  as  if  the  judgment  or  rule  had 
heem.  given  or  made  by  the  court  below. 

This  section  is  somewhat  altered  from  the  C.  L.  P.  A.  1854, 
a.  41  (ante,  p.  248),  inasmuch  as  it  gives  the  court  of  appeal  an 
additlona]  power  of  remitting  the  cause  with  dtrectionM  to  the  court 


See  note  to  C.  L.  P.  A.  1854,  s.  41  (ante,  p.  243). 

11.  The  Court  of  Appeal  shall  have  power  to  ad*  Power  of 
judge  payment  of  costs  and  to  order  restitution.  JSSaa^to ''^ 

This  section  differs  from  the  C.  L.  P.  A.  1854,  s.  42  (ante^  ®®***'  ^^' 
p.  243),  only  inasmuch  as  it  omits  the  power,  given  to  the  court 
of  appeal  by  the  earlier  enactment,  of  awarding  process ;  after 
it  had  previously  provided  that  the  judgment  or  rule  of  the  court 
of  appeal  might  be  proceeded  upon,  as  if  given  or  made  by  the 
court  below.  The  further  omission  of  the  words  '*and  other- 
wise" can  scarcely  be  construed  to  deprive  the  court  of  appeal 
of  tiie  power  necessarily  inherent  in  all  superior  courts,  of  regu- 
lating its  own  proceedings,  and  even  of  quashing  proceedings 
before  them  when  taken  against  good  faith  (seeC.  L.r.  A.  1852, 
m.  156y  and  note  ««/«,  p.  133). 

See  as  to  restitution,  Doe  d.  WhittingUm  ▼.  Hards  (L.  J.  20, 
Q.  B.  406);  and  Daviet  v.  Povey  (2  W.  BL  892). 

Intebpleadeb  Proceedings. 

12.  Where  an  action  has  been  commenced  in  re-  interpiesder 
0pect  of  a  common  law  claim  for  the  recovery  of  ^mnted, 
money  or  goods,  or  where  goods  or  chattels  hare  ^lt^^J?*^** 
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common       been  taken  or  are  intended  to  be  taken  in  execntioTi 
**'***"•  under  process  issued  from  any  one  of  tbe  Superior 

Courts,  or  from  the  Court  of  Common  Pleas  at  Lan- 
caster  or  the  Court  of  Pleas  at  Durham,  and  the 
defendant  in  such  action,  or  the  sheriff  or  other  officer, 
has  applied  for  relief  under  the  provisions  of  an  act 
made  and  passed  in  the  session  or  parliament  held  in 
the  first  and  second  year  of  the  reign  of  his  late 
I&IWU1.4,  Majesty  King  William  the  Fourth,  intituled  ''An 
Act  to  enable  Courts  of  Law  to  give  Relief  against 
adverse  Claims  made  upon  Persons  having  no  Tn^ 
terest  in  the  Subject  of  such  Claims"  it  shall  be 
lawful  for  the  court  or  a  judge  to  whom  such  appli- 
cation is  made,  to  exercise  all  the  powers  and  autho- 
rities given  to  them  by  this  Act  and  the  hereinbefore- 
mentioned  Act  passed  in  the  session  of  parliament 
held  in  the  first  and  second  years  of  the  reign  of  his 
late  Majesty  King  William  the  Fourth,  though  the 
titles  of  the  claimants  to  thie  money,  goods,  or  chattels 
in  question,  or  to  the  proceeds  or  value  thereof,  have 
not  a  common  origin,  but  are  adverse  to  and  inde- 
pendent of  one  another. 

Interpleader  at  law  was  previously  dependent  upon,  and  regu- 
lated by,  the  1  &  2  Will  4,  c.  58 ;  1  &  2  Vict.  c.  45,  s.  2;  and 
8  &  9  Vict  c.  109,  B.  19,  which,  on  account  of  their  importance, 
are  set  out  below.* 


1  ft  2  Win.  4,  •  1  St  2  Will.  4,  c.  58. 

C.68. 

An  Act  to  enable  Courtt  of  Law   to  give  Relirf  against 

Claims  made  upon  Persons  having  no  Interest  in  the  Subject  ^ 
mch  Claims.  [20th  October,  1881.] 

Whereas  it  often  happens  that  a  person  sued  at  law  for  the 

recovery  of  money  or  goods  wherein  he  has  no  interest,  and  which 

are  also  claimed  of  him  by  some  third  party,  has  no  means  of 

relieving  himself  from  such  adverse  claims  but  by  a  suit  in  equity 

against  the  plaintiflf  and  such  third  party,  usually  called  a  bill  oi 

interpleader,  which  is  attended  with  expense  and  delay;  for 

remedy  thereof  be  it  enacted  by  the  King's  most  excellent 

Migesty,  by  and  with  the  advice  and  consent  of  the  Lords 

spiritual  and  temporal  and  Commons  in  this  present  Parliament 

Upon  sppli-    assembled,  and  by  the  authority  of  the  same,  that  upon  applica- 

catlon  bj  a      tion  made  by  or  on  the  behalf  of  any  defendant  sued  in  any  of 

defendant  in    his  Migesty's  Courts  of  Law  at  Westminster,  or  in  the  Court  of 

^^^  ®^    Common  Pleas  of  the  County  Palatine  of  Lancaster,  or  the  Court 

ftc.  stattog     of  Pleas  of  the  County  Palatine  of  Durham,  in  any  action  of 

that  the  right  assumpsit,  debt,  detinue  or  trover,  such  application  being  made 

lee?*  't?"      *^'  declaration,  and  before  plea,  by  affidavit  or  otherwne, 

it  in?  third     showing  that  such  defendant  does  not  claim  any  interest  in  tbe 

party,  the       subject-matter  of  the  suit,  but  that  the  right  thereto  is  claimed 


INTEBPLEADEB. 


Interpleader  at  law  u  of  two  kinds : — between  penons  gene* 
nlly  ,*-^and  (for  the  relief  of  sherifb  and  other  officers)  between 


or  iopposed  to  bdong  to  some  third  party  who  has  sued  or  is  oourt  msv 
expected  to  sne  for  the  same,  and  that  such  defendant  does  not  JJ^^^to 
io  any  manner  collude  with  such  third  party,  but  is  ready  to  appear^ 
bring  into  court  or  to  pay  or  dispose  of  the  subject-matter  of  the  maintain  or 
aetioo  in  such  manner  as  the  court  (or  any  judge  thereof)  may  {f.'^f^^ 
order  or  direct,  it  shall  be  lawful  for  the  court,  or  any  judge  ^nd  intiie 
thereof,  to  make  rules  and  orders  calling  upon  such  third  pvty  meantime 
to  appear  and  to  state  the  nature  and  particulars  of  his  claim,  ^7  prooeed- 
and  maintain  or  relinquish  his  claim,  and  upon  such  rule  or  ^f^J^ ' 
order  to  hear  the  allegations  as  well  of  such  third  party  as  of  the 
phdntifl^  and  in  the  meantime  to  stay  the  proceedings  in  such 
action,  and  finally  to  order  such  third  party  to  make  himself 
defendant  in  the  same  or  some  other  action,  or  to  proceed  to  trial 
on  one  or  more  feigned  issue  or  issues,  and  also  to  direct  which 
of  the  parties  shall  be  plaintiff  or  defendant  on  such  trial,  or, 
with  the  consent  of  the  plaintiff  and  such  third  partjr,  their 
counsel  or  attomies,  to  dispose  of  the  merits  of  their  clamis  and 
determine  the  same  in  a  summary  manner,  and  to  make  such 
odier  rules  and  orders  therein,  as  to  costs  and  all  other  matters, 
at  Bay  appear  to  be  just  and  reasonable. 

If.  And  be  it  further  enacted,  that  the  judgment  in  any  such  Judgment 
action  or  issue  as  may  be  directed  by  the  court  or  judge,  and  the  ^^^1J||^^ 
decision  of  the  court  or  judge  in  a  suromarv  manner,  shall  be 
final  and  concludve  against  the  parties,  and  all  persons  claiming 
by,  from,  or  under  them. 

III.  And  be  it  further  enacted,  that  if  such  third  party  shall  If  raeh  third 
not  appear  upon  such  rule  or  order  to  maintain  or  relinquish  his  P^  *^^*^ 
claiiB,  being  duly  served  therewith,  or  shall  neglect  or  refuse  to  ^.  tSeclmrt 
ooniply  with  any  rule  or  order  to  be  made  after  appearance,  it  maV  bar  hit 
abad  be  lawful  for  the  court  or  judge  to  declare  such  third  party,  ^]~J^H'^ 
and  all  jpersona  claiming  by,  from,  or  under  him,  to  be  for  ever  £f^d£nt7 
bored  from  prosecuting  his  claim  against  the  original  defendant, 

bis  executors  or  administrators ;  savinff  nevertheless  the  right  or 
claim  of  such  third  party  against  the  plaintiff ;  and  thereupon  to 
Bake  such  order  between  such  defendant  and  the  plaintiff,  as  to 
costs  and  other  matters,  as  may  appear  just  and  reasonable. 

IV.  Provided  always,  and  be  it  further  enacted,  that  no  order  Proviso  aa  to 
iball  be  made  in  pursuance  of  this  act  by  a  single  judge  of  the  orders  made 
Court  of  Pleas  of  the  said  County  Palatine  of  Durham  who  shall  jJa^e. 

not  also  be  a  judge  of  one  of  the  said  courts  at  Westminster,  and 
that  every  order  to  be  made  in  pursuance  of  this  act  by  a  single 
jodge  not  aitting  in  open  court  shall  be  liable  to  be  rescinded  or 
altered  by  the  court  in  like  manner  as  other  orders  made  by  a 
■Bgle  judge. 

y.  Provided  also,  and  be  it  further  enacted,  that  if  upon  appli-  If  a  Judp 
cation  to  a  judge,  in  the  first  instance,  or  in  any  later  stage  of  the  *^^°J^*  ^^® 
proceedings,  be  shall  think  the  matter  more  fit  for  the  decision  ^  for  the^de- 
of  the  court,  it  shall  be  lawful  for  him  to  refer  the  matter  to  the  cision  of  the 
coort ;  and  thereupon  the  court  shall  and  may  hear  and  dispose  court,  he 
of  the  same  in  the  same  manner  as  if  the  proceeding  had  ori-  may  refer  it. 
ginaUy  commeDced  by  rule  of  court,  instead  of  the  order  of  a 

v  I.  And  whereas  difficulties  sometimes  arise  in  the  execution  For  relief  of 
of  process  against  goods  and  chattels,  issued  by  or  under  the  •^oriiEi  and 
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execution  crediton,  and  persons  claiming  goods  seized  in  exe- 
cution. 


otlrn  offlont 
In  ezecatlon 
of  prooau 
agMDit 
goods  and 


RuIm, 
orders,  fte. 
made  in  pur- 
suance of 
this  act  niaj 
be  entered  of 
record  and 
made  evi- 
dence. 


Costs. 


Writs. 
SherlfTs 

flBCS. 


Upon  anj  ap- 
plication  un- 
der 1  Will.  4, 
c.  21,  and 
this  act,  the 
court  to  ex- 
ercise such 
powers  and 
make  such 
rules  as  are 
given  by  or 
mentioned 
in  this  act. 


authority  of  the  said  courts,  hy  reason  of  claims  made  to  such 
goods  and  chattels  by  assignees  of  bankrupts  and  other  persons, 
not  being  the  parties  against  whom  such  process  has  issued, 
whereby  sheriffs  and  other  oflScers  are  exposed  to  the  hazard  and 
expense  of  actions  ;  and  it  is  reasonable  to  afford  relief  and  pro- 
tection in  such  cases  to  such  sherifis  and  other  officers ;  be  it 
therefore  further  enacted,  that  when  any  such  claim  shall  be  made 
to  any  goods  or  chattels  taken  or  intended  to  be  taken  in  exe- 
cution under  any  process,  or  to  the  proceeds  or  value  thereof^  it 
shall  and  may  be  lawful  to  and  for  the  court  from  which  such 
process  issued,  upon  application  of  such  sheriff  or  other  officer 
made  before  or  after  the  retium  of  such  process,  as  well  before  as 
after  any  action  brought  against  such  sheriff  or  other  officer^  to 
call  before  them,  by  rule  of  court,  as  well  the  party  issuing  such 
process  as  the  party  making  such  claim,  and  thereupon  to  exer- 
cise, for  the  adjustment  of  such  claims  and  the  rehef  and  pro- 
tection of  the  sheriff  or  other  officer,  all  or  any  of  the  powers 
and  authorities  hereinbefore  contained,  and  make  such  rules  and 
decisions  ss  shall  appear  to  be  just,  according  to  the  circum- 
stances of  the  case :  and  the  costs  of  all  such  proceedings  shall 
be  in  the  discretion  of  the  court 

VII.  And  be  it  further  enacted,  that  all  rules,  orders,  matters 
and  decisions  to  be  made  and  done  in  pursuance  of  this  act,  ex- 
cept only  the  affidavits  to  be  filed,  may,  together  with  the  decla- 
ration in  the  cause  (if  any),  be  entered  of  record,  with  a  note 
in  the  margin  expressing  the  true  date  of  such  entry,  to  the  end 
that  the  same  may  be  evidence  in  future  times,  if  required,  and 
to  secure  and  enforce  the  payment  of  costs  directed  by  such  rale 
or  order ;  and  every  such  rule  or  order  so  entered  shall  have  the 
force  and  effect  of  a  judgment,  except  only  as  to  becoming  a 
charge  on  anv  lands,  tenements,  or  hereditaments ;  and  in  case 
any  costs  shall  not  be  paid  within  fifteen  days  after  notice  of  the 
taxation  and  amount  thereof  given  to  the  party  ordered  to  pay 
the  same,  his  agent  or  attorney,  execution  may  issue  for  the 
same  hy  fieri  facias  or  capiai  ad  satiifaeiendmm,  adapted  to  the  case, 
together  with  the  costs  of  such  entry,  and  of  the  execution,  if  by 
fieri  facias ;  and  such  writ  and  writs  may  bear  teste  on  the  day  of 
issuing  the  same,  whether  in  term  or  vacation ;  and  the  sheriff  or 
other  officer  executing  any  such  writ  shall  be  entitled  to  the  same 
fees,  and  no  more,  as  upon  any  similar  writ  grounded  upoo  a 
judgment  of  the  court. 

VIII.  And  whereas  by  a  certain  act  made  and  passed  in  the 
last  session  of  parliament,  intituled  '*  An  Act  to  improve  the  Pro- 
ceedings in  Prohibition  and  on  Writs  on  Mandamus,**  it  was  among 
other  thin^  enacted,  that  it  should  be  lawful  for  the  court  to 
which  application  may  be  made  for  any  such  writ  of  mandamus 
as  is  therein  in  that  behalf  mentioned,  to  make  rules  and  orders 
calling  not  only  upon  the  person  to  whom  such  writ  may  be  re- 
quired to  issue,  but  also  all  and  every  other  person  having  or 
claiming  any  ri^ht  or  interest  in  or  to  the  matter  of  such  writ,  to 
show  cause  against  the  issuing  of  such  writ  and  payment  of  the 
costs  of  the  application,  and  upon  the  appearance  of  such  other 
person  in  compliance  with  such  rules,  or,  in  default  of  appear- 
ance after  service  thereof,  to  exercise  all  such  powers  and  audio- 


INTERPLEADER.  805 

1.  Betwbbn  Claimants  osNERALLT.^This  kind  of  inter-  I»tvk- 
plesder  U  now  based  upon  and  regulated  by  the  1  &  2  Will.  4,  JJJ^^" 
c  58,  and  other  statutes,  which  see  it^fra ;  and  by  the  present  claimants 

statute.  OBaBKALLT. 


ritiea,  and  to  make  all  such  rules  and  orders  applicable  to  the 
case,  as  were  or  might  be  given  or  mentioned  by  or  in  any  act 
paned  or  to  be  passed  during  that  present  session  of  parliament 
for  giving  relief  against  adverse  claims  made  upon  persons  having 
no  interest  in  the  subject  of  such  claims;  and ^ whereas  no  such 
act  was  passed  dmring  the  then  present  session  of  parliament,  be 
it  therefore  enacted,  that  upon  any  such  application  as  is  in  the 
•aid  act  and  hereinbefore  mentioned,  it  shall  be  lawful  for  the 
court  to  exercise  all  such  powers  and  authorities,  and  make  all 
such  roles  and  orders  applicable  to  the  case,  as  are  given  or  men- 
tioned by  or  in  this  present  act. 

1  &  2  Vict.  c.  45.  i  &  I  vict 

An  Act  (inter  alia)  to  extend  the  Jurisdiction  qf  the  Judges  qf  the 
Superior  Courts  qf  Common  Law. 

Sect.  2.  Whereas  by  another  act  passed  in  the  second  year  of      Beet.  t. 
the  reig^  of  his  late  Majesty  king  William  the  fourth,  intituled ,  Any  judge 
"  An  Act  to  enable  the  Courts  rf  Law  to.ghoe  Relirf  against  adverse  nj*7  •x«- 
CtaimM  made  upon  Persons  having  no  interest  in  the  sulfjeet  of  such   ^'^l^f^j 
Claims^**  provision  is  made  for  the  relief  of  sheriffs  and  other  the  relief  of 
officers  concerned  in  the  execution  of  process  issued  out  of  any  sheriA,  ftc. 
of  his  Majesty's  courts  of  law  at  Westminster,  or  of  the  court  of  *!iJ*^JJ^ 
Common  Pleas  of  the  county  palatine  of  Lancaster,  or  the  Court  J  g^  tWUL  4, 
of  Pleas  of  the  county  palatine  of  Durham,  against  goods  and  c.  58,  s.  6,  be* 
chattels  by  reason  of  claims  made  to  such  goods  and  chattels,  but  exerciaed  bj 
such  relief  can  only  be  given  by  rule  of  court :  and  whereas  it  is  JJurtT 
expedient  that  a  single  judge  should  possess  the  power  of  giving 
rebef  in  that  respect,  be  it  ftirther  enacted,  that  it  shall  be  lawful 
for  any  judge  of  the  said  Courts  of  Queen's  Bench,  Common 
Pleas,  or  Excliequer,  with  respect  to  any  such  process  issued  out 
of  any  of  those  courts,  or  for  any  judge  of  the  said  Court  of  Com- 
mon Pleas  of  the  county  palatine  of  Lancaster,  or  Court  of  Pleas 
of  the  county  palatine  of  Durham  (being  also  a  judge  of  one  of  cogti  of  such 
the  said  three  superior  courts),  with  respect  to  process  issued  out  proceeding!. 
of  the  said  courts  of  Lancaster  and   Durham  respectively,  to 
exercise  such  powers  and  authorities  for  the  relief  and  protection 
of  the  sheriff  or  other  officer  as  may  by  virtue  of  the  said  last. 
mentioned  act  be  exercised  by  the  said  several  courts  respectively, 
and  to  make  such  order  therein  as  shall  appear  to  be  just,  and 
the  costs  of  such  proceedings  shall  be  in  the  discretion  of  such 
judge. 

8  &  9  Vict,  c  109,  8  &  9  Vict 

An  Act  to  amend  the  Law  concerning  Games  and  Wagers. 

Sect.  19.  And  whereas  many  important  questions  are  now  tried      Seot.  19. 
in  the  form  of  feippned  issues,  b^  stating  that  a  wager  was  laid  Proceed- 
between  two  parties  interested  in  respectively  maintaining  the  lap  under 
affirmative  and  the  negative  of  certain  propositions,  but  such  ^^*^*' 
questions  may  be  as  satisfactorily  tried  without  such  form,  be  it  iith*ed. 
therefore  enacted,  that  in  every  case  where  any  court  of  law  or 
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^^*^^,  The  general  principles  recognised  in  its  application  are : — 

pnttdpiu. 

That  the  person  applying  that  others  may  be  required  to  inter- 
plead be  already  defendant  in  an  action  at  the  suit  of  one 
of  them ; 

That  such  action  be  strictly  such  as  formerly  came  under  the 
denominations  specified  in  1  ft  2  Will.  4,  c.  68,  a.  1  (Loav- 
renee  ▼.  Mathews,  6  Dowl.  149)  ; 

That  the  claims  of  both  claimants  be  in  respect  of  the  rerj 
same  matter  (Sianeif  v.  Sidney,  14  M.  &  W.  800) ; 

That  they  both  be  of  a  legal,  as  distinguished  from  a  merely 
equiiable,  character  (Roach  v.  Wright,  8  M.  &  W.  155  ;  Froet 
▼.  Hejfwood,  2  Dowl.  N.  S.  801) ;  but  see  Putnejf  ▼.  Kimg  (5 
M.&W.425);* 

That  the  party  applying  claim  no  interest  in  the  matter  in 
dispute  {Braddiek  ▼.  Smith,  9  Bing.  84 ;  Cotter  ▼.  Ba»k  ^ 
England,  2  Dowl.  728 ;  Smith  v.  Wheeler,  8  Dowl.  4S1  ; 
Grant  v.  Fry,  4  Dowl.  135  ;  Slaney  ▼.  Sidney,  ubi  empra) ; 

That  the  applicant  be  not  colluding  with  either  party  ( Belektr 
▼.  Smith,  9  Bing.  82 ;   Tucker  v.  Morrin,  I  Cr.  &  M.  73); 

That  the  applicant  be  in  possession  of  the  matter  in  dispute, 
and  thus  able  to  obey  such  order  as  may  be  made  there- 
about {Allen  ▼.  Gilby,  8  DowL  143;  Inland  ▼.  Buehell, 
5  Dowl.  147); 

That  the  same  question  be  raisable  upon  the  interpleader  issue, 
as  was  in  dispute  between  the  original  parties  (Baker  ▼. 
Bank  </ Justralasia,  1  C.  B.  N.  S.  515  ;  L.  J.  26,  C.  P.  93). 

Formerly  there  was  also  another  rule  introduced  firom  the 
practice  of  the  courts  of  equity  on  interpleader  bills,  vis.,  that 
the  applicant  be  not  under  a  special  obligation  towards  either 
claimant  in  respect  of  the  matter  in  dispute  {Crawthay  v.  Thom" 
ion,  2  MyL  &  Cr.  1  ;  Farr  ▼.  Ward,  2  M.  &  W.  844;  Jame9  ▼. 
Pritehard,  7  M.  &  W.  216 ;  Tamer  ▼.  Mayor,  jrc  qf  Kendal,  13 


equity  may  desire  to  have  any  question  of  fact  decided  by  a  jury, 
it  shall  be  lawful  for  such  court  to  direct  a  writ  of  summons  to  be 
sued  out,  by  such  person  or  persons  as  such  court  shall  think 
ought  to  be  plaintiff  or  plaintiffs,  against  such  person  or  persons 
as  such  court  shall  think  ought  to  be  defendant  or  defendants 
therein,  in  the  form  set  forth  in  the  seconds  schedule  to  this  act 
annexed,  with  such  alterations  or  additions  as  such  court  may 
think  proper :  and  thereupon  all  the  proceedings  shall  go  on  and 
be  brought  to  a  close  in  the  same  manner  as  is  now  practised  in 
proceedings  under  a  feigned  issue. 

SCHBAVLS  1. 

In  th«  Conrt  of  Qneen'i  Bench  ["  Common  Ptasi,'*  or  "  Exehtqner,**  or 
in  OHif  ii^erior  comif  at  the  cam  may  be], 

MiddleMZ  to  witjor  Mch  other  eomUv  at  mojf  be  dirtcmd]. 

Whereu  A.  B.  afflnni,  and  C.  D.  denies  [here  tkmfuOy  the  fact  or  fnem  in 
itmu),  and  the  Lord  Chancellor  [or  tneh  other  eomi,  ^]  to  detlroos  of  aaccr- 
talnlng  the  truth  bv  the  rerdlct  of  a  Jnry,  and  both  partlea  piay  that  the  aaaae 
may  be  inqnlred  of  bj  the  country :  Now  let  a  Jurjr,  &c 

*  The  reeommendatUm  of  the  Common  Law  Commlaaiooers  (Third  Re- 
port, p.  10),  that  in  case  of  interpleader  for  relief  of  theriffs,  Jnriedletloa 
■honld  be  glTen  to  the  common  law  courts,  eren  though  the  claim  or  clalma 
be  all  equitable,  has  not  been  adopted  by  the  legtolature,  in  eonsequeaee  of 
the  opposition  referred  to  in  the  note  to  p.  295,  anit. 
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M.  &  W.  171 ;  LindMy  ▼.  Barron,  6  C.  B.  291 ;  Horton  v.  Earl 
^Dewom,^  Ex.  497 ;  Oriental  Bank  ▼.  NUholton,  6  W.  R.  587, 
Ch^  Stuart,  V.  C^  E.  T.  1857) :  this  rule  is,  however,  altered 
by  the  present  sectioii.  In  Meynell  v.  jtngell  (L.  J.  82,  Q.  B.  14), 
the  plaintiff  had  contracted  as  principal  with  the  defendant  to 
complete  certain  work,  and  had  completed  it,  and  received  part 
of  the  price,  when  C.  gave  notice  to  the  defendant  that  the  con- 
tract had  been  made  by  the  plaintiff  as  the  agent  of  C,  and 
warned  the  defendant  not  to  pay  to  the  plaintiff  the  remainder  of 
the  price.  The  plaintiff  then  commenced  an  action  against  the 
defendant,  who  sought  to  make  the  plaintiff  and  C.  interplead. 
It  waa  held  by  Blackburn,  J.,  in  the  Bail  Court,  that,  whether 
the  fects  above  stated  brought  the  case  within  the  rule  acted  upon 
in  James  v.  Pritcbard  (7  M.  ft  W.  216),  and  the  other  cases  above 
cited,  or  not,  yet  that  the  latter  provision  of  this  enactment 
certainly  applied;  and  he  ordered  interpleader  accordingly. 
This  case  was  approved  by  the  Court  of  Exchequer  in  Bett  v. 
^  Aisfet  (1  H.  &  C.  718;  L.  J.  82,  Ex.  129),  where  the  defendant, 
an  auctioneer,  was  intrusted  by  the  plaintiff  with  furniture  to 
sell  for  him,  and  the  defendant  having  sold,  and  part  of  the 
proceeds  being  in  his  hands,  received  a  notice  from  G.  that  she 
claimed  the  goods.  An  interpleader  order  as  to  the  balance  in 
the  defendant's  hands,  after  deducting  his  commission,  was 
granted  between  the  plaintiff  and  G.,  the  latter  being  willing  to 
allow  the  commission  and  take  the  issue.  So  in  TVianer  v. 
Emropean  Bank,  Lim,  (L.  R.  1,  Ex.  261),  A.  sued  the  defendants 
to  whom  he  had  intrusted  a  policy  for  certain  specified  purposes, 
and  deelared  in  trover  and  detinue  and  specially  on  the  con- 
tracL  B.,  who  had  pledged  the  policy  with  A.,  brought  an 
action  against  the  same  defendants  for  the  recovery  of  the 
policy.  Bramwell,  B.,  made  an  interpleader  order,  directing  that 
the  first  action  should  be  stayed  till  further  order,  that  A.  should 
be  at  liberty  to  defend  the  second  action,  indemnifying  the 
defendants,  and  that  B.  should  give  the  defendants  security  for 
eoata.  The  Court  of  Exchequer,  following  Best  v.  Hayet  (ubi 
m^ra),  held  that  this  order  was  right. 

Hie  crown  cannot  be  made  to  interplead,  not  being  named 
in  the  statute  (Candy  v.  Mamgham,  1  D.  &  L.  745). 

It  baa  been  doubted  whether  a  foreigner  beyond  the  jurisdic- 
tion can  be  required  to  interplead  {Patomi  v.  Campbell,  12 
M.  ft  W.  277);  but  consult  now  spirit  of  C.  L.  P.  A.  1852,  s. 
19(aal«,p.27> 

Upon  the  practice  it  b  only  necessary  to  observe — 

That  the  application  cannot  be  made  before  declaration,  nor 
after  plea  actually  pleaded ; 

That  it  ahould  ordinarily  be  made  at  chambers ; 

That  if  two  actions  be  pending,  application  must  he  made  in 
each  (JBen  v.  Gilbp,  8  DowL  148) ; 

That  the  application  must  be  supported  by  affidavit  setting 
fordi  the  foots  that  bring  the  case  within  the  statute,  as  above 
stated  (  fVehiter  v.  DeU^ld,  7  C.  B.  187);  and  denying  col- 
luaioo  {per  Parke,  B.,  in  Bond  v.  Woodhall,  4  Dowl.  851) ; 

That  if  the  claimant  does  not  appear  and  persist  in  his  claim, 
an  order  barring  bis  claim  will  be  made,  and  ordinarily 
without  costa  {Lambert  v.  Cooper,  5  Dowl.  547;  Jonet  v. 
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L«wlf,8M.&W.  264;  (ifraMfrro<»it  ▼.  PldtArJ,  10  M.  &  W. 
279)  J 

That  if  be  persists  in  his  claim,  and  the  case  be  fit  for  inter- 
pleader, be  will  be  made  defendant  in  lieu  of  the  original 
defendant;  or  an  issue  (8  &  9  Vict.  c.  109,  s.  19,  aod 
Sched.  2,  ante,  p.  306,  n.)  will  be  ordered ;  or  the  dainw 
mav  be  disposed  of  in  a  summary  manner  under  the  pro- 
visions of  the  1  &  2  Will  4,  c  58,  s.  1  (cmte^  p.  802),  or 
under  ss.  14  or  15  of  this  act ; 

That  the  order  should  provide  for  the  interim  protection  of  die 
matter  in  dispute ; — and,  in  the  case  of  money,  by'Tequiring 
it  to  be  brought  into  court  {AUen  w,  OUhy^  3  Dowl.  143) ; 

That  the  costs  generally,  as  between  the  claimants,  rest  entirely 
in  the  discretion  of  the  judge ;  and  are  disposed  of  after,  and 
ordinarily  in  accordance  with,  the  event  (MeknlU  ▼.  Smmrk^ 
8  M.  &  G.  57  ;  Ouel  v.  Pariente,  7  M.  8c  G.  527). 

2.  Between  Execution  Creditors  and  Persons  claiv- 
INO  Goods  seized  in  Execution.— Interpleader  in  such  cases 
depends  upon  the  1  &  2  Will.  4,  c.  58,  s.  6 ;  1  &  2  Vict,  c  45, 
s.  2  {ante,  pp.  803— 305)  t  and  the  present  statute.  As  it  was  in- 
troduced for  the  relief  of  sheriffs,  and  of  other  officers  executing 
process,  it  is  much  fsvoured  by  the  legislature  in  its  enactments* 
and  by  the  courts  in  their  interpretation  of  them. 

The  principles  and  practice  above  noted  may  be  considered 
applicable  to  proceedings  in  interpleader  upon  the  application 
of  a  sheriff  or  other  officer,  subject  to  th^  following  differences :— 

A  sheriff  may  successfully  apply  for  an  interpleader  order, 
although  no  action  has  been  commenced  against  him,  provided 
that  a  bonAjUU  legal  claim  has  been  actually  made  to  goods  law- 
fully seized  {Holion  v.  Ovntrip,  3  M.  8c  W.  145)  by  him  {Isaac  ▼. 
SpiUburpt  10  Bing.  8  ;  Green  v.  Bro¥m^  8  DowL  837 ) ;  a  claim  by 
a  partner  {qui.  partner)  is  not  within  the  acts  {Hoimet  v.  Memite^ 
4  A.  &  E.  127) ',  nor  is  mere  notice  of  other  writs  {Saiaum  t. 
Jatmee,  1  Dowl.  869;  Day  v.  Waldock,  75.523);  or  of  bank- 
ruptcy  (Bentley  v.  Hook,  2  Cr.  &  M.  426). 

The  sheriff  is  not  entitled  to  call  upon  a  claimant  to  interplead, 
where  the  sheriff  has  committed  some  injury,  distinct  firom  the 
mere  seizure  of  the  goods  {Holtier  v.  Lamrie,  3  C.  B.  384 ;  but  see 
H^inter  v.  Bartholowuw,  11  Ex.  704;  and  Jfercer  v.  SUmbmry^ 
L.  J.  25,  Ex.  816)  :  and  here  it  may  be  noticed  that  the  accept- 
ance by  the  execution  creditor  of  an  issue  is  not  an  affirmance 
of  previous  toru  committed  by  the  sheriff  (  WooUen  v.  Wright, 
1  H.  &  C.  554;  L.  J.  32,  Ex.  513,  Ex.  Ch>.  Where  goods  have 
been  wron^ully  seized  under  a  jfLya.,and  are  afterwards  sold 
under  an  interpleader  order,  the  execution  creditor  is  not  Ijable 
for  any  loss  that  may  accnie  by  such  sale,  or  by  any  proceedings 
subsequent  to  the  interpleader  order  (Widker  v.  Otding,  1 
.H.  &C.621). 

The  sheriff  need  not  by  his  affidavit  deny  collusion  {Bead  v. 
IFoMfAo//,  4  DowL  851). 

The  sheriff  may  disentitle  himself  to  relief  by  collusion,  or  by 
taking  an  indemnity  {per  Patteson,  J.;  OttUr  v.  Botoer,  4  Dowt 
605) ;  or  by  being  interested  personally,  or  by  his  under-sheriff 
{Ottler  V.  Bower,  ubi  supra) ;  or  where  he  has  himself  brou|^t  the 
claim  about  {Co*  v.Balne,  2  D.&  L.718);  or  where  he  has  aeled 
upon  his  own  discretion  in  the  matter  of  the  dispute  {Crump  v. 
Day,  4  C.  B.  760 ;  THftoti  v.  Harding,  L.  J.  29,  Ch.  225 ;  but  SM 
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apon  these  latter  points,  BoU  ▼.  Froii,  3  H.  &  N.  821) ;  or  where 
he  has  been  negligent  {Brackenhmry  y.  Laurie,  3  Dowl.  180) ;  or 
where  the  application  is  unreasonably  delayed  {Mutton  ▼.  Young, 
4  C.  ^.  371 ;  TV^on  v.  Harding,  L.  J.  29  Ch.  225 ;  and  see 
Bagihaw  v.  Famtworth^  2  L.  T.  N.  S.  390,  Ex.  T.  T.  1860,  where 
an  interpleader  rule  was  re5ised  to  a  sheriff  who  had  seized  crops 
supposed  to  be  growing,  but  not  above  the  ground). 

xbe  execution  creditor  is  entitled  to  be  the  defendant  upon  the 
feigned  issue.  See  Shingler  v.  Holt  (7  H.  &  N.  65 ;  L.  J.  30, 
Ex.  322),  where  a  married  woman  was  the  claimant,  and  a  verdict 
that  the  goods  were  hers  as  against  the  execution  creditor,  was 
supported. 
Proceedings  against  the  sheriff  will  be  stayed  pending  the  issue. 
If  the  execution  -creditor  does  not  appear  upon  the  sheriff's 
application  to  interplead,  the  sheriff  will  be  ordered  to  withdraw, 
or  to  pay  over  the  proceeds  of  the  goods  if  sold  ;  and  he  will  be  , 
protected  against  any  claim  of  the  execution  creditor  in  respect 
thereof  {Eveleigh  v.  SdtUhury,  3  Bing.  N.  C.  298) ;  but  the  execu- 
tion creditor  will  not,  according  to  the  better  opinion,  be  liable 
to  costs,  in  ordinary  cases.  Where  the  claimant  fails  to  appear, 
his  claim  to  the  goods,  and  against  the  sheriff,  will  be  barred  ; 
but  any  remedy  that  he  may  have  against  the  execution  creditor 
will  be  left  open  {Pord  v.  DHly,  5  B.  &  Ad.  885,  and  cases  there 
cited) ;  and  he  will  not  be  liable  to  costs. 

The  costs  are  in  the  diicretion  of  the  judge,  and  are  ordinarily 
disposed  of  after  the  claim  has  been  abandoned,  or  otherwise 
finally  determined ;  and  generally  follow  the  eyefit{  Staleyw,  Bed^ 
well,  10  A.  &  E.  145).  If  the  sheriff  does  not  successfully  support 
his  application  it  may,  and  often  will,  be  dismissed  with  costs 
(Jmdereon  v.  Calloway,  1  C.  &  M.  182  ;  Re  Sheriff  of  Oxfordshire, 
6  DowL  136).  He  will  rarely  be  allowed  any  costs,  because  the 
relief  sought  is  purely  beneficial  to  himself  ( Cox  v.  Fenn,  7  DowU 
50 ;  Jonee  v.  Lewis,  8  M.  &  W.  264 ;  Gebhardt  v.  Rote,  2  Weekly 
Notes,  1867,  p.  19,  C.  P.  H.  T.) 

The  right  of  the  sheriff  to  pounda|fe  fees,  and  expenses  of  exe- 
eotion,  is  dependent  upon  the  validity  of  the  seizure  ;  and  there- 
fore abides  the  event  of  the  claim  (Clark  v.  Chetwode,  4  DowL 
635);  but  he  may  entitle  himself  to  possession  money  for  pos- 
session after  the  order,  either  by  consent,  or  by  order  of  the  judge 
(Dablu  V.  Humphries,  1  Bing. N.  a  412 ;  Bland  v.  Delano,6  DowL 
298);  and  where  the  parties  come,  after  any  issue  has  been 
directed,  to  an  arrangement,  he  is  entitled  to  possession  money 
from  the  date  of  the  order  {Scales  v.  Sargeson,  4  Dowl.  231) ;  and 
if  the  execution  creditor  recovers  any  portion  of  his  debt,  th^ 
riienff  may  be  entitled  to  his  charges  pro  ttmto. 

These  interpleader  sections  do  not  apply  to  interpleader  in 
Chancery,  or  in  the  county  courts. 

As  to  interpleader  in  Chancery  by  sheriffs,  see  Ttrfion  v. 
Harding  (L.  J.  29,  Ch.  225) ;  Child  v.  Afann  (L.  R.  3,  Eq.  806). 

As  to  interpleader  in  the  county  courts,  see  9  &  10  Vict  c.  95-, 
s.  118 ;  19  &  20  .Vict.  c.  108,  s.  72 ;  and  C.  C.  Rules  130—133. 

It  may  not  be  amiss  to  add  here,  although  it  does  not  strictly 
coflse  within  the  present  subject,  the  important  provision  contained 
in  *'The  Bankruptcy  Act,  1861,*'  s.  74,  relating  to  sales  by 
sheriffs  under  judgrments,  where  the  amount  claimed  in  the  action 
exceeds 50/.,  which  is  as  follows: — ^**  Wherever  the  goods  and 
chaneb  of  a  debtor  are  sold  under  an  execution  upon  any  judg- 
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ment  recovered  in  any  action  or  auit  brought  for  the  recovenr  of 
a  debt,  money  demand,  or  damaffet  affaintt  any  debtor,  exceemng 
fifty  pounds,  auch  goods  and  chattels  shall  in  all  cases,  unlets 
the  court  shall  otherwise  direct,  be  sold  by  the  sheriff  by  public 
auction,  and  not  by  bill  of  sale  or  private  contract,  and  such  sale 
shall  be  publicly  advertiaed  by  the  sheriff  on  and  during  three 
days  next  preceding  the  day  of  sale.  * 

It  has  been  held  that  the  sheriff  is  not  entitled  to  deduct  from 
the  proceeds  of  the  sale  his  expenses  of  advertising  under  this 
enactment  (BraiihwaiU  ▼.  Marrioli,  1  H.  &  C.  591 ;  L.  J.  S2, 
Ex.  24). 

Interpleader  is  not  an  "action"  within  the  meaning  of  the 
1  Will.  4,  c.  22,  8.  4,  ante,  p.  246  (In  ike  Matter  rf  the  Menef 
Dock  Board,  11  W.  R.  28S,  Q.  B.  H.  T.  1863). 

Court  or  13.  When  goods  or  chattels  have  been  seized  in 

d^t  Mie  of  execution  by  a  sheriff  or  other  officer  under  process 
ffooiU  Mixed  of  the  above-mentioned  courts,  and  some  third  person 
execution.  ^^^^  ^  ^  entitled  under  a  bill  of  sale  or  otherwise 
to  such  goods  or  chattels,  hj  way  of  security  for  a 
debt,  the  court  or  a  judge  may  order  a  sale  of  the 
whole  or  part  thereof  upon  such  terms  as  to  pay- 
ment of  the  whole  or  part  of  the  secured  debt  or 
otherwise  as  they  or  he  shall  think  fit,  and  may  direct 
the  application  of  the  proceeds  of  such  sale  in  such 
manner  and  upon  such  terms  as  to  such  court  or  judge 
may  seem  just. 

This  section  confers  new  and  valuable  powers.  Hitherto,  if 
the  claimant  established  a  title  to  goods,  of  however  great  value* 
by  way  of  security  for  however  small  a  sum,  the  execution  was 
defeated  absolutely ;  as  the  court  had  no  power  to  provide  for 
the  realization  of  the  security,  and  the  disposal  of  the  surplus ; 
or  for  the  payment  of  the  debt,  and  discharge  of  the  security  by 
the  execution  creditor.  This  defect  is  now  mended;  and  a 
convenient  and  much  used  scheme  for  defeating  creditors  is 
interrupted. 

It  would  seem  that  this  section  is,  strictly  speaking,  applicable 
whether  the  debt  be  solvendum  in  pr^senti,  or  in/uturo ;  and  hard- 
ship  might  thus,  in  many  cases,  be  wrought  upon  both  creditors 
and  debtors,  if  the  exercise  of  the  power  vested  in  the  judges  did 
not,  as  it  does,  rest  in  their  discretion.*  The  common  law  com- 
missioners  recommended  (Third  Report,  p.  11),  that  **  the  judge 
ought  to  have  power  in  ail  cases  where  the  right  of  the  claimant 
is  only  by  wav  of  security  for  a  debt,  to  direct  a  sale,  and  the 
application  of  the  proceeds,  in  case  of  a  surplus,  to  satufy  the 
execution  upon  such  terms,  as  to  payment  of  the  secured  debt  or 
not,  and  otherwise,  as  the  judge  may  think  fit." 

ctotT  ^  ^^*  ^P^^  *^®  hearing  of  any  rule  or  order  calling 

Judge  to  de-    upon  persons  to  appear  and  state  the  nature  and  par- 
cide  sum-       ticulars  of  their  claims,  it  shall  be  lawful  for  the  court 

*  The  wctfd  '*may^  Is  often  ueed  in  a  eonditionally  fanperatlv*  sense 
(OtOe  ▼.  PurneUi  2  E.  ft  B.  110);  but  the  context  above  points  to  aa  ato»> 
lately  free  disaetion  {Mtchk  v.  Fm  Odder,  9  Bxeh.  761). 
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or  judge  wherever,  from  the  smallness  of  the  amount  ""jj^  *" 
in  dispute  or  of  the  value  of  the  goods  seized,  it  shall  ^  ****** 
appear  to  them  or  him  desirable  and  right  so  to  do,  at 
the  request  of  either  party,  to  dispose  of  the  merits  of 
the  respective  claims  of  such  parties,  and  to  determine 
the  same  in  a  summary  manner,  upon  such  terms  as 
they  or  he  shall  think  fit  to  impose,  and  to  make  such 
other  rules  and  orders  therein  as  to  costs  and  all  other 
matters  as  may  be  just. 

Hitherto,  the  consent  of  both  parties  wtLS  necessary  to  give  such 
a  jurisdiction  to  the  court,  or  to  a  judge  ( 1  &  2  Will.  4,  c.  58,8. 1, 
ate,  p.  802 ;  Curlewis  ▼.  Pocoek,  6  Dowl.  381 ;  HarrUm  ▼.  Wright^ 
IS  M.  &  W.  816) :  now  the  court  or  judge  may,  in  the  exercise  of 
its  or  bis  discretion,  upon  the  ground  of  the  smallness  of  the 
•moant  in  dispute,  or  of  the  value  of  the  goods  seized,  assume 
jurisdiction  at  the  request  of  either  party ;  and  neither  the  exer- 
aae  of  this  discretion  by  a  judge,  nor  the  correctness  of  his  de- 
cision, can  be  reviewed  (s.  17,  pott^  p.  S12). 

15.  In  all  cases  of  interpleader  proceedings  where  spedsi  mm 
the  question  is  one  of  law,  and  the  facts  are  not  in  JJJ^J^here 
dispute,  the  judge  shall  be  at  liberty,  at  his  discretion,  facu  undu- 
to  decide  the  question  without  directing  an  action  or  *"'•*• 
issue,  and,  if  he  shall  think  it  desirable,  to  order  that 

a  special  case  be  stated  for  the  opinion  of  the  court. 

This  section  is  also  novel,  and  seems  even  more  arbitrary  than 
IL 14,  mpra.  It  would  indeed  have  been  well  to  prevent  a  waste 
of  costs,  in  taking  down  an  issue  to  trial  when  a  question  of  law 
is.alooe  in  dispute  ;  and  there  can  be  no  objection  in  such  case 
to  allow  a  judge,  at  his  own  discretion,  to  decide  such  question  in 
a  summary  manner,  in  the  first  instance,  without  any  consent  of 
either  party ;  but  it  is  certainly  entrusting  much  to  a  single  judge 
to  make  the  grant  of  an  appeal  from  his  decision  at  chambers, 
depend  entirely  (s.  17,  pott,  812)  upon  his  thinking  it  desirable} 
Opce  a  judge  has  thought  an  appeal  from  his  decision  a  desirable 
thing,  every  facility  is  thenceforth  afforded  by  s.  l6,i^fra,  for  further 
litigation ;  and  this  will  probably  lead  to  conditions  being  often 
imposed  bv  a  judge,  as  heretofore  at  Nisi  Prius,  upon  reserving  a 
poiot  (C.  L.  P.  A.  1854, 6.  84,  ante,  p.  240),  to  prevent  error  being 
brought,  before  the  first  step  towards  it  can  be  made  to  appear  to 
lum  to  be  desirable, 

16.  The  proceeding  upon  such  case  shall,  as  nearly  ^"*^5Jj^ 
as  may  be,  be  the  same  as  upon  a  special  case  stated  csMinoourt 
under  "The  Conunon  Law  Procedure  Act,  1852 ;"♦  ^^"**^ 
and  error  may  be  brought  upon  a  judgment  upon  such 

case;    and  the  provisions  of  "The  Common  Law, 
Procedure  Act,  1854,"f  as  to  bringing  error  upon  a 
special  case,  shall  apply  to  the  proceedings  in  error 
upon  a  special  case  under  this  act. 


•  Scett.  46-^  (Mfc,  pp.  90,  SI).  t  Swt.  3S  [ants,  p.  3M). 
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17.  The  judgment  in  any  such  action  or  issue  as 
may  be  directed  by  the  court  or  judge  in  any  inter- 
pleader proceedings,  and  the  decision  of  the  court  or 
judge  in  a  summary  manner,  shall  be  final  and  con- 
clusive against  the  parties  and  all  persons  claiming 
by,  fi^m,  or  under  thenu 

This  tection  is  taken  literally  from  1  &  2  Will.  4,  c.  58,  s.  2 
(ante.  p.  232). 

As  to  the  finality  of  a  summary  decision,  when  made  by  con- 
sent of  both  parties,  see  Shortridge  ▼.  Young  (12  M.  &  W.  5). 

18.  All  rules,  orders,  matters,  and  decisions  to  be 
made  and  done  in  interpleader  proceedings  under  this 
act  (excepting  only  any  affidavits)  may,  together  with 
the  decliu^tion  in  the  cause,  if  any,  be  entered  of 
record,  with  a  note  in  the  margin  expressing  the  true 
date  of  such  entry,  to  the  end  that  the  same  may  be 
evidence  in  future  times,  if  required,  and  to  secure 
and  enforce  the  payment  of  costs  directed  by  any  such 
rule  or  order ;  and  every  such  rule  or  order  so  entered 
shall  have  the  force  and  effect  of  a  judgment  in  the 
superior  courts  of  common  law. 

This  section  repeats  the  earlier  portion  of  I  &  2  Wi)L  4,  c.  58, 
s.  7,  ante,  p.  303 ;  and  omits  so  much  as  excepted  a  rule  or  order 
in  interpleader  from  becoming^,  b^  registration,  a  chai^  upoo 
land.  The  execution  and  registration  of  a  writ  of  execution  upon 
a  judgment  being  now  (27  &  28  Vict  c.  112,  ss.  1,  8,  po9t) 
requisite  to  constitute  a  charge  upon  land :  the  omission  of 
that  exception  leaves  the  effect  of  1  s  2  WilL  4,  c.  58,  s.  7. 
and  of  the  present  section,  exactly  the  same  as  against  bond  fide 
purchasers  and  mortgagees,  whether  with  or  without  notice. 

It  also  omits  the  provisions  of  the  earlier  enactment  as  to  writs 
of  execution ;  and  the  result  of  this  omission  may  be,  that  when 
the  rule  or  order  is  based  exclusively  upon  the  provisions  of  this 
act,  the  execution  for  costs  may  issue  forthwith,  instead  of  bein^ 
delayed  until  the  expiration  of  fifteen  days  after  notice  of  the 
taxation  and  amount. 

This  section  does  not  supersede  proceedings  by  attachment ;  or 
by  execution  under  1  &  2  Vict.  c.  110,  s.  18*  {CetH  v.  Bariiett^ 
9  M.  &  W.  840). 

Where  a  summons  in  the  nature  of  interpleader  has  been  issued 
under  "The  County  Courts  Act,  1867"  (30  &  31  Vict,  c  142), 
s.  31,  any  action  which  shall  have  been  brought  in  any  Court  in 
respect  of  the  claim  in  such  summons  or  of  any  damage  arisiii^ 
out  of  the  execution  of  the  process  shall  be  stayed. 


DeoreM  and  *  And  be  It  enacted,  that  all  decrees  and  orders  of  courts  of  eqaity,  and 

orders  of  all  rules  of  courts  of  common  law,  and  all  orders  of  the  lord  chancellor  or  oC 

courts  of  the  court  of  review  In  matters  of  bankruptcy,  and  all  orders  of  tho  loc^ 

equity,  frc.  chancellor  in  matters  of  lunacy,  whereby  any  sum  of  money  or  aoy  CQ«t«^ 

to  have  eflfect  charges  or  expenses,  shall  be  payable  to  any  person,  shall  have  the  ^ect  oc 

,  of  Judg-  judgments  in  the  superior  eourts  of  common  law,  and  the  persons  to  whoi« 

meots.  any  sueh  moneys  or  costs,  charges,  or  expenses  shall  be  payable,  ahall  ^« 
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MisJoiKDEB  OF  Plaintiffs. 

19.  The  joinder  of  too  many  plain tifis  shall  not  be  Joindarat 
fiital,*  bufr  every  action  may  be  brought  in  the  name  jJf^JSJn!^ 
of  all  the  persons  in  whom  the  legal  right  may  be  suopoMd  to 
supposed  to  exist ;   and  judgment  may  he  given  in  ^JjJjJ^ 
&Toar  of  the  plain ti£&  by  whom  the  action  is  brought, 
or  of  one  or  more  of  them,  or,  in  case  of  any  question 
of  misjoinder  being  raised,  then  in  favour  of  such  one 
or  more  of  them  as  shall  be  adjudged  by  the  court  to 
be  entitled   to  recover:   provided  always,  that   the 
defendant,  though  unsuccessful,  shall  be  entitled  to 
his  costs  occasioned  by  joining  any  person  or  persons 
m  whose  favour  judgment  is  not  given,  unless  other- 
wise ordered  by  the  court  or  a  judge. 

See  Introduction.  • 

Thit  is  a  very  valuable  enactment,  see  C.  L.  P.  A.  1852,  s.  S4, 
D.  (anUt  p*  38,  et  teq,).  It  adopts  a  principle  previously  recog- 
nixed  in  ejectment  (see  form  of  writ  given  in  C.  L.  P.  A.  1862, 
Sehed.  A^  No.  13,  amie,  p.  192).  The  proviso  as  to  extra  costs 
^^dkuly  occasioned  to  an  unsuccessful  defendant,  and  the  pro- 
Tinons  of  ss.  20,  21,  iii^o,  prevent  anv  hardship. 

In  an  action  by  churchwardens,  where  some  of  the  plaintiffs 
were  disqualified  from  suing  the  court  under  this  section,  gave 
jttitoent  for  the  plaintiffs  not  so  disqualified  (Bremner  v.  Hall, 
LR.1C.  P.  748>. 

20.  Upon  the  trial  of  such  cause  a  defendant  who  Defendant*  to 
has  therein  pleaded  a  setoff  may  obtain  the  benefit  of  5? UtSjff*** 
lii»  set-off  by  proving  either  that  all  the  parties  named  *jJJ|"'{{|^"* 
M  plaintifi^  are  indebted  to  him,  notwithstanding  that  Lproperiy 
one  or  more  of  such  plaintiffs  was  or  were  improperly  Joined, 
joined,  or  on  proving  that  the  plaintiff  or  plainti£(s 
who  establish  their  right  to  maintain  the  cause  is  or 
v«  mdebted  to  him. 

In  the  former  case  a  defendant  will  obtain,  against  persons 
vbo  are  jointly  indebted  to  him,  the  benefit  of  set-off*,  in  actions 
vberein  he  could  not  have  such  benefit,  but  for  the  plainiiff*, 
resUy  interested  in  the  action,  having  misjoined  co-plaintiffs,  and 
thin  lost,  as  against  the  defendant,  the  opportunity  of  enforcing 
Uf  several  dum. 


deeacd  judgment  erediton  within  the  meaning  of  this  act,  and  all  powers 
^mtlj  given  to  the  Jndgw  of  the  tuperlor  cowta  of  oommon  law  with  respect 
l»  Batten  depending  hi  the  tame  conrti ,  tball  and  may  be  exercised  by 
eoerts  of  equity  with  respect  to  matters  therein  depending,  jmd  by  the  lord 
cbaeellar  and  the  court  of  review  in  matters  of  bankruptcy,  and  by  the  lord 
•fesaocDor  in  matters  of  Innacv,  and  all  remedies  hereby  given  to  Judgment 
oediton  aie  in  like  manner  given  to  persons  to  whom  any  moneys  or  costs, 
ckaiges  or  expenses,  are  by  such  orders  or  rules  respectiTely  directed  to  be 
paid. 

*  Unleas  sncb  misjoinder  be  inconsistent  with  the  cause  of  action  as 
aneged  {BeOimakam  v.  Clark»,  1  B.  ft  8.  US);  and  §taiiibtr,8hibt0  H.  ft 
C.S57;  I^J.  81,  Ez.510). 

D.  P 
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In  the  latter  caae  the  old  ri^^ht  of  set-off  is  protected  against 
any  misapplication  of  the  previous  section. 

No  other  se.  21.  No  other  actlon  shall  be  brought  against  the 
ehSmioim*  defendant  by  any  person  so  joined  as  plaintiff  in 
brought.        respect  of  the  same  cause  of  action. 

A  previous  judgment  recovered  in  one  of  the  superior  courts 
by  the  same  plaintiff  against  the  same  defendant,  upon  the  same 
cause  of  action,  has  always  been  a  good  plea  in  bar  (Plorenee  v. 
Jennings,  1  C.  B.  N.  S.  58*4} ;  and  see  as  to  the  effect  of  a  judg. 
ment  recovered  in  the  consular  court  at  Constantinople,  and 
satisfied,  Barber  v.  Lamb  (8  C.  B.  N.  8.  95  ;  L.  J.  29,  C.  P.  234). 
The  pendency  of  such  an  action  in  one  of  our  Superior  Courts, 
furnished  material  for  a  good  plea  in  abatement  in  the  second 
{HarUff  V.  Greenwood,  5  B.  &  A.  101);  but  see  as  to  nendency 
of  an  action  in  a  foreiffn  court,  Cox  v.  Mitchell  (7  C.  B.  N.  S.  55  ; 
L.  J.  29,  C.  P.  S3).  The  present  enactment  is  directed  against 
a  claim  being  first  shaped  as  joint,  and  then  as  several,  and  ao 
tried  on  against  a  defendant  eiwer  concurrently  or  consecutive^ ; 
which  course  might,  since  the  improvement  introduced  by  a.  19 
(ante,  p.  318),  be  tantamount  to  a  new  trial  at  the  discretion  of  an 
unsuccessful  plaintiff. 


ProTitiont  of 
19  ft  20  Vict, 
c.  lOS,  as  to 
repleTin  ex- 
tended to  all 
catee  of  re- 
replevln. 


19  <*  20  FSrt. 
c.  108. 

Sectes, 
Registrar 
to  grant 
replevin. 


Warrant  to 
replevy. 

Form  98. 

Sect.  64. 
Replevimto 
begranted 
on$eeurities 
given. 

Sect.  65. 
Rfplevins 
maybe 
commenced 
insHperior 
eoitrfs. 


Replevin. 

22.  The  provisions  of  an  act  passed  in  the  session 
of  parliament  held  in  the  nineteenth  and  twentieth 
years  of  the  reign  of  her  present  Majesty,  chapter  one 
hundred  and  eight,  which  relate  to  replevin,  shall  be 
deemed  and  taken  to  apply  to  all  cases  of  replevin,  in 
like  manner  as  to  the  cases  of  replevin  of  goods  dis- 
trained for  rent  or  damage  feasant. 

This  is  intended  to  remove  certain  doubts  referred  to  in  the 
Common  Law  Commissioners'  Third  Report,  p.  7. 

The  provisions  of  the  19  &  20  Vict.  c.  108,  which  are  thus 
explained,  are  as  follow : — 

Sec.  63.  The  powers  and  responsibilities  of  the  sheriff  with 
respect  to  replevin  bonds  and  replevins  shall  henceforth  cease; 
and  the  registrar  of  the  county  court  of  the  district  in  which  any 
distress  subject  to  replevin  ^all  be  taken  shall  be  empowered, 
subject  to  the  regulations  hereinafter  contained,  to  approve  of 
replevin  bonds,  and  to  g^rant  replevins,  and  to  issue  all  necessary 

Erocess  in  relation  thereto,  and  such  process  shall  be  executed 
y  the  high  bailiff. 

Sec.  64.  Such  registrar  shall,  at  the  instance  of  the  party 
whose  goods  shall  have  been  distrained,  cause  the  same  to  be 
replevied  to  such  party,  on  his  giving  one  or  other  of  such  seca- 
rities  as  are  mentioned  in  the  next  two  succeeding  sections. 

Sec.  65.  An  action  of  replevin  may  be  commenced  in  any 
superior  court  in  the  form  applicable  to  personal  actions  thervin, 
and  such  court  shall  have  power  to  hear  and  determine  the  same  ; 
and  if  the  replevisor  shall  wish  to  commence  proceedings  in  any 
superior  court,  he  shall,  at  the  time  of  replevying,  give  security, 
to  be  approved  of  by  the  registrar,  for  such  an  amount  as  aucli 
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itgistrtf  shall  deem  safficient  to  cover  the  alleged  rent  or  damage  OcmdUkms  of 
in  respect  of  which  the  ^istreis  shall  have  been  made,  and  the  JJ!^  ^ 
probable  coats  of  the  canse  in  a  superior  court,  conditioned  to  ^jj^  ^ 
eoBUBenee  an  action  of  replevin  against  the  distrainor  in  such 
loperior  court  as  shall  be  named  in  the  security,  within  one  week 
from  the  date  tho>eof,  and  to  prosecute  such  action  with  effect 
sod  without  delay,  and  unless  judgment  thereon  be  obtained  by 
de&ult,  to  prove  before  such  superior  court  that  he  had  good 
froond  for  believing  either  that  the  title  to  some  corporeal  or 
incorporeal  hereditament,  or  to  some  toll,  market,  fair,  or  fran- 
chise, was  in  question,  or  that  such  rent  or  damage  exceeded 
twenty  pounds,  and  to  make  return  of  the  goods,  if  a  return 
thereof  s^l  be  adjudged. 

8ec.  69  If  the  replevisor  shall  wish  to  commence  ]^roceedings      B»eU  M. 
hi  a  county  court,  he  shall  at  the  time  of  replevying  grive  securitv  OmdHAow  of 
to  be  approved  of  by  the  registrar,  for  such  an  amount  as  such  tetwHt^  to 
registrar  shall  deem  sufficient  to  cover  the  alleged  rent  or  damage  ^£^ 
in  respect  of  which  the  distress  shall  have  l]«en  made,  and  the  ^^!i^ 
probable  coats  of  the  cause  in  the  county  court,  conditioned  to  brou^  in 
eommence  an  action  of  replevin  against  the  distrainor  in  the  coiM^ooitfi. 
ooaoty  court  of  the  district  in  which  the  distress  shall  have  been 
taken,  widiin  one  month  from  the  date  of  the  security,  and  to 
prosecute  such  action  wiA  effect  and  without  delay,  and  to  make 
ittnm  of  the  gfoods,  if  a  return  thereof  shall  be  adjudged. 

Sec  67.  Any  action  of  replevin  brought  in  a  county  court  shall      Stct.  67. 
be  removed  into  any  superior  court  by  writ  of  certiorari^  if  the  Reptevim 
Mndant  shall  apply  to  such  superior  court  or  to  a  judge  thereof  *haa,  at  in- 
kit  such  writ,  and  shall  give  security,  to  be  approved  of  by  the  J^JJiiT^* 
nsster  of  such  superior  court,  for  such  amount,  not  exceeding  removed  into 
Me  hundred  and  fifty  pounds,  as  such  master  shall  think  fit,  con-  mtperior 
ditioDed  to  defend  such  action  with  effect,  and,  unless  the  reple-  '"^^i  . 
visor  shall  discontinue  or  shall  not  prosecute  such  action,  or  ^    ^^a"*** 
bcoooie  nonsuit  therein,  to  prove  before  such  superior  court  that 
tlie  defendant  had  good  ground  for  believing,  either  that  the  title 
to  lome  corporeal  or  incorporeal  hereditament,  or  to  some  toll, 
Bttket,  foir,  or  franchise,  was  in  question,  or  that  the  rent  or 
damage  in  respect  of  which  the  distresa  shall  have  been  taken 
exceeded  twenty  pounds ;  and  every  such  superior  court  shall 
ksTs  power  to  determine  the  same  action. 

Sec  71.  Where  by  this  act,  or  any  acu  relating  to  the  county      8&t.  71. 
eoorts,  a  party  is  required  to  give  security,  he  may  in  lieu  thereof  Where  teeu- 
jlcposit  with  the  registrar,  if  the  security  is  required  to  be  given  J^I^  tTft* 
in  a  county  court,  or  with  a  master  of  Uie  superior  court  if  the  ^^^^  4^. 
security  is  required  to  be  given  in  such  court,  a  sum  equal  in  potUof 
•iDonot  to  the  sum  for  which  he  would  be  required  to  give  secu-  T^'^l^ll^ 
"^t  together  with  a  memorandum,  to  be  approved  of  by  such  J^J^*^. 
vcg^trar  or  master,  and  to  be  signed  by  such  party,  his  attorney 
or  agent,  setting  forth  the  conditions  on  which  such  money  is 
deposited,  and  Uie  registrar  or  master  shall  give  to  the  party 
Paring  a  written  acknowledgment  of  such  payment ;   and  the 
J^^  of  the  county  court,  when  the  money  shall  have  been  de- 
posited in  such  court,  or  a  judge  of  the  superior  court,  when  the 
■oney  shall  have  been  deposited  in  a  superior  court,  may,  on  the 
lUM  evidence  as  would  be  required  to  enforce  or  avoid  such  bond 
*>  in  die  last  preceding  aection  is  mentioned,  order  such  sum  so 
(deposited  to  be  paid  out  to  such  party  or  parties  as  to  him  shall 
leemjnst. 
The  cottnty  court  has  jurisdiction  in  replevin,  even  though 
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Paymmt 
into  coort  in 
Tvplevln. 


Effect  of 
sach  p«7- 
ment. 


the  title  to  land  is  in  qaettion  (Reg.  t.  Omrdon,  12  W.  R.  201, 
Q.  B.  M.  T.  186S). 

The  proviiions  of  the  C.  L.  P.  A.  1852;  a.  41  (anU,  p.  48),  as 
to  not  joining  any  other  cause  of  action  with  replcTin,  continiies 
in  force. 

23.  The  plaintiff  in  replevin  may  in  answer  to  an 
aTOwrj  paj  money  into  court  in  satisfaction,  in  like 
manner  and  subject  to  the  same  proceedings  as  to 
costs  and  otherwise  as  upon  a  payment  into  court  by 
a  defendant  in  other  actions. 

The  following  extract  from  the  Third  Report  of  the  Common 
Law  Commissioners,  p.  7,  very  clearly  explains  the  bearing  of 
this,  and  the  following  section: — "  Besides,  this,  there  is  an 
alteration  in  the  procedure  of  replevin  which  would  be  especially 
beneficial  in  the  case  of  distress  for  damage  feasant.  At  present 
a  tender,  after  impounding,  of  the  rent  or  damage,  b  too  late 
(Singleton  ▼.  miUamton,  7  H.  &  N.  747 ;  L.  J.  81,  Ex.  287) ;  and 
it  is  said  that  the  distrainee's  only  course  is  to  replevy,  to  let  the 
jury  find  the  rent  or  damage,  and  then  to  pay  it.  This  is  obviously 
most  objectionable,  as  it  involves  the  expense  of  trial  at  the  cost 
of  the  distrainee,  if  the  distrainor  is  obstinate  or  malicious,  to 
ascertain  a  sum,  the  amount  of  which  may  not  be  doubtful,  or 
which  and  much  more  the  distrainee  would  pay  rather  than  be  at 
the  expense  of  a  trial.  The  remedy  for  this  is  to  permit  a  plain- 
tiff, in  answer  to  an  avowry,  to  pay  money  into  court  in  satisfac- 
tion of  the  matter  avowed  for,  and  we  recommend  that  this  should 
be  allowed.  It  would  be  necessary  to  alter  the  bonds  of  each 
party  accordingly.  If  the  distrainee  paid  in  enough,  and  the 
action  went  on,  then  his  case  should  be  like  that  of  a  defendant 
now  in  ordinary  actions,  and  the  case  of  the  defendant  like  that 
of  the  plaintiff  in  such  an  action,  with  similar  results,  mutatis 
mutandis,  if  too  little  was  paid  in." 

See  as  to  payment  into  court  generally,  C.  L.  P.  A.  1852,  ss. 
70—78,  and  notes  (ante,  pp.  70^—76). 

24.  Such  payment  into  court  in  replevin  shall  not, 
nor  shall  the  acceptance  thereof  by  the  defendant  in 
satisfaction,  work  a  forfeiture  of  the  replevin  bond. 

See  note  to  previous  section. 

It  mi^ht  possibly  have  been  argued  that  but  for  thia  section, 
the  partial  success  obtained  by  the  defendant,  in  consequence  of 
the  plaintiff's  paying  into  court  even  a  small  portion  of  die  smn 
distrained  for,  would  have  entitled  the  defendant,  acoording  to 
the  strict  letter  of  the  bond,  to  recover  upon  it  {  ted  quart. 

See  as  to  the  condition  of  replevin  bonds,  19  &  20  Vict,  c  lOS, 
M.  65,  66,  in  note  to  s.  22  (ante,  p.  815). 


Payment  into  Court  xtpon  Bonds  and  in 
Detinue. 

Payment  25,  In  any  action  brought  upon  a  bond  which  has 

MU<mo^^°   a  condition  or  defeasance  to  make  void  the  same  upon 
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(MTment  of  a  lesser  sum  at  a  day  or  place  certain,  money 
with  a  penalty,  and  in  any  action  for  detaining  the  foTdeuiner. 
nx>ds  of  the  plaintiff,  it  shall  be  lawful  for  the  de- 
fendant, bj  leave  of  the  court  or  a  judge,  and  upon 
such  terms  as  thej  or  he  shaU  think  fit,  to  pay  into 
court  a  sum  of  money  to  answer  the  claim  of  the 
plaintifiT  in  respect  of  such  bond  in  the  former  case, 
and  in  the  latter  case  to  the  value  of  the  goods  alleged 
to  be  detained ;  and  such  payment  into  court  shall  be 
made  and  pleaded  in  like  manner,  and  according  to 
the  provisions  of  "  The  Common  Law  Procedure  Act, 
1852;**  and  the  like  proceedings  may  be  had  and 
taken  thereupon  as  to  costs  and  otherwise. 

Formerly  money  could  not  be  paid  into  court  in  detinue  (Mian 
T.  Dmm,  1  H.  &  N.  572). 

Seethe  C.  L.  P.  A.  1852,  ss.  70—78  (anU,  pp. 70—76);  and  the 
C.  L.  P.  A.  1854,  8.  78,  n.  (ante,  p.  274);  but  it  must  be  observed 
that "  the  leave  of  the  court  or  a  judge  "  is  necessary  for  a  de- 
fendant to  be  allowed  to  avail  himself  of  it 


Real  Actions. 

26.  No  writ  of  right  of  dower  or  writ  of  dower  Dowtr,writ 
unde   nihil  habety  and  no   plaint  for   freebench   or  S^^/^'j 
dower  in  the  nature  of  any  such  writ,  and  no  quare  qware  \mpe- 
impeditj  shall  be  brought  after  the  commencement  of  ^^^^^ 
this  act  in  any  court  whatsoever ;  but  where  any  such  ^n**  "d  ^ 
writ,  action,  or  plaint  would   now  lie,  either  in    a  menoed  by 
saperior  or  in  any  other  court,  an  action  may  be  com-  writ  of  ium- 
menced  by  writ  of  summons  issuing  out  of  the  Court 
of  Common  Pleas  in  the  same  manner  and  form  as 
^e  writ  of  summons  in  an  ordinary  action ;  and  upon 
sadi  writ  shall  be  indorsed  a  notice  that  the  plaintiff 
intends  to  declare  in  dower,  or  for  freebench,  or  in 
^iMire  impedity  as  the  case  may  be. 

This  completely  remodels  those  vestiges  of  the  old  real  actions 
which  survived  the  8  &  4  Will.  4,  c.  27,  s.  86.  The  actions  of 
dower,  and  for  freebench  had  become  almost  obsolete  in  practice, 
in  ooDiequence  of  dower  being  generally  barred  either  by  settle- 
Bent  or  conveyance  ;  and  because  where  the  right  to  it  does  exist, 
equity  often  supplied  a  more  convenient  remedy  than  the  old 
eripnal  write  out  of  Chancery.  Quare  impedit  has  retained  much 
of  Its  ancient  importance ;  and  was,  notwithstanding  its  peculiar 
procedure,  not  unfrequently  used. 

Upon  die  old  practice,  see  1  Blackst  Com.  vol.  iiL  c.  10,  and 
^pp.  1.  See  pleadings  in  dower  under  the  new  practice  in 
Weedmard  v.  Dawee  (10  C.  B.  N.  S.  722 ;  L.  J.  81,  C.  P.  70). 

The  jurisdiction  is  still  confined  to  the  Common  Pleas. 

The  nature  of  the  claim  intended  to  be  made  in  the  declaration, 
i<  to  be  indorsed  upon  the  writ ;  but,  in  all  other  respects,  the 
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writ  will  be  in  the  oonraion  form  of  an  uniDdoraed  writ ;  and 
may  be  proceeded  upon  in  like  manner  as  in  an  ordinary  action. 
The  indoried  notice  may  be  as  follows : — "  Take  notice  that  the 
plaintiff  intends  to  declare  in  Dower  [or  *  for  Freebench,'  or  *  in 
QMore  ImpatU.'].** 

SembU,  the  absence  of  the  indorsement  upon  a  writ  issued  oat 
of  the  Common  Pleas,  and  followed  by  a  d^aration  for  a  cause 
of  real  action,  will  be  a  mere  irregularity ;  and,  if  no  prejudice  be 
caused  to  the  defendant,  will  only  entitle  him  to  have  the  writ 
and  copy  amended  at  some  trifling  cost  to  the  plaintiff. 
Local  Oomrtt.  it  would  seem  that  this  section  abolishes  all  jurisdiction 
hitiierto  exercised  by  local  courts ;  such  as  the  Comrt  of  Cosmma 
Pktu  of  the  County  Palatine  of  Lancaster,  the  Court  if  Pleas  of 
the  County  Palatine  of  Durham  and  Sadberge  (Com.  Dig.,  Fran- 
chises (D.),  the  Court  of  Hustings  in  London  (Com.  Dig., 
Courts  (0. 1) ),  and  others  (Com.  Dig.,  Courts  (P.)  )  ;  in  such 
real  actions  as  survived  the  8  &  4  Will.  4,  c.  27,  s.  S6 ;  but  it 
does  not  abolish  quan  impedit  when  brought  by  the  Crown  in 
the  Queen's  Bench. 


Writ,  sad  sn 
proceeding! 
thereupon,  to 
be  Mine  u 
In  ordhuuy 
actions. 


27.  The  service  of  the  writ,  appearaDce  of  the  de- 
fendant, proceedings  in  default  of  appearance,  plead- 
ings, judgment,  execution,  and  all  other  proceedings 
and  costs  upon  such  writ,  shall  be  subject  to  the  same 
rules  and  practice,  as  nearly  as  may  be,  as  the  pro- 
ceedings in  an  ordinary  action  commenced  by  writ  of 
summons  ;  and  the  provisions  of  **  The  Common  Law 
Procedure  Act,  1852,"  and  of  "The  Common  Law 
Procedure  Act^  1854,"  shall  apply  to  the  writ  and 
pleadings,  and  proceedings  thereupon. 

The  effect  of  this  section  is  to  assimilate,  in  all  respects,  the 
proceedings  in  real  and  personal  actions,  so  fiur  as  their  respective 
objects  permit ;  thus,  although  equitable  defences  would  seem,  by 
the  latter  portion  of  this  section,  to  be  pleadable  in  an  action  of 
dower  or  quart  impedit^  it  would  scarcely  seem  reasonable  tiiat 
payment  of  money  into  court  should  be  allowed. 


Judge  maT 
refute  to  in- 
terfere in 
proceedings 
to  attach 
debta. 


Attachment  of  Debts. 

28.  Li  proceedings  to  obtain  an  attachment  of  debts 
under  "The  Common  Law  Procedure  Act,  1854," 
the  judge  may,  in  his  discretion,  refuse  to  interfere, 
where,  from  the  smallness  of  the  amount  to  be 
recovered,  or  of  the  debt  sought  to  be  attached,  or 
otherwise,  the  remedy  sought  would  be  worthless  or 
vexatious. 


•  The  jariediotion  of  this  court  as  to  **  Pleas  of  Land  "  is  abolished  by  tbe 
abo¥e  section ;  its  Jurisdiction  as  to  "  Common  Pleas  *  has  long  been  ebaa 
lete  except  in  Replevin,  OTor  which  it  retains,  within  the  City  of  Loadoa, 
ezclusiTO  Jurisdiction,  notwithstanding  the  19  k  80  Vict.  c.  106,  t.  63  (m*, 
p.  314) ;  see  alKo  ]5  fr  16  Vict.  c.  Ixxvii.  s.  37,  See  Ken's  EdiUon  of  Black- 
stone's  Commentaries,  vol.  iH.  Appendix. 
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See  C.  L.  P.  A.  1864^  ss.  6(V-67  (ante,  pp.  26^—270). 

"  An  amendment  has  been  suggested  by  our  experience  of  the 
working  of  the  Common  Law  Procedure  Act,  1854)  in  relation  to 
the  attachment  of  debts.  It  is,  that  the  judge  should  have  a  dis- 
cretion to  refuse  to  interfere  in  cases  where  Uie  costs  of  the  pro- 
ceedings willy  in  his  opinion,  bear  so  Urge  a  proportion  to  the 
amount  to  be  recovered  as  to  make  the  remedy  practically  worth- 
less or  vexatious. 

"There  is  a  further  provision  which  it  is  desirable  to  add  to 
this  part  of  the  law.  It  occasionally  happens,  that  the  garnishee 
appears,  admits  the  debt,  is  ^willing  to  pay  it,  but  has  a  bond  fide 
doubt  whether  the  execution  debtor  is  really  entitled  to  it,  and 
whether  some  other  person  is  not.  Now,  it  is  obvious,  that  gar- 
nishees ought  not  to  be  compelled  to  pay  without  being  protected 
a^nst  that  other  person,  and  tliat  the  latter  ought  not  to  have 
his  rights  decided  on  without  an  opportunity  of  being  heard  on 
them.  To  prevent  these  inconveniences,  the  proper  remedy  is, 
that  the  garnishee,  on  being  served  with  the  order,  should  be  at 
liberty  to  take  out  a  summons,  in  the  nature  of  an  interpleader 
summons,  calling  on  any  person,  to  whom  he  suggests  the  debt  is 
really  due,  to  appear.  Proceedings  might  then  take  place,  as  on 
interpleader  summonses,  and  the  creditor,  or  person  called  on,  be 
barred  according  to  the  result. 

"  Doubts  also  exist  as  to  whether  a  judge  can  exercise  a  discre- 
tiooary  power  in  cases  where  the  garnishee  appears  and  admits 
the  debt  in  point  of  law,  and  where  the  judgment  debtor  has,  in 
strictness,  a  legal  right  to  maintain  an  action  against  the  gar- 
nishee :  but,  under  Uie  circumstances,  it  would,  in  the  opinion  of 
the  judge,  be  inequitable  for  him  to  do  so.  For  instance,  where 
the  gamiahee  has  a  cross  claim  against  the  jud^ent  debtor  for 
an  amount  exceeding  the  judgment  debtor's  claim,  but  which  is 
not  yet  due.  In  such  case  it  may  well  be,  that  the  judgment 
debtor  himself  would  not  think  of  enforcing  payment  of  the  debt 
due  to  him  from  the  garnishee,  whilst  his  assignees  in  bankruptcy 
or  insolvency  could  not  do  so.  To  meet  such  cases,  the  judge 
iboald  have  power  to  make  such  order  as  shall,  in  his  opinion, 
effect  complete  justice  between  all  the  parties." — (Third  Report 
of  Cowuwn  Law  Commissioners,  1850,  p.  7.) 

29.  Whenever  in  proceedings  to  obtain  an  attach-  Proceedings 
ment  of  debts  under  the  act  above  mentioned  it  is  pertSi^hM* 
soggested  by  the  garnishee  that  the  debt  sought  to  be  alien  on  the 
attached  belongs  to  some  third  person  who  has  a  lien  ^^^^ 

or  charge  upon  it,  the  judge  nnaj  order  such  third 
person  to  appear  before  him,  and  state  the  nature  and 
particulars  of  his  claim  upon  such  debt. 

See  1.  28,  and  note,  supra. 

30.  After  hearing  the  allegations  of  such  third  per-  judge  may 
son  under  such  order,  and  of  any  other  person  whom  J^wpewOT 
bj  the  same  or  any  subsequent  order  the  judge  may  and  make 
think  fit  to  call  before  him,  or  in  case  of  such  third  ®'***"' 
person  not  appearing  before  him  upon  such  summons, 
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the  judge  may  order  execation  to  issue  to  levy  the 

ftmouDt  due  m>m  such  garnisheey  or  the  judgment 

creditor  to  proceed  against  the  garnishee,  according 

to  the  provisions  of  "  The  Common  Law  Procedure 

Act,  1864,*'  and  he  may  bar  the  claim  of  such  third 

person,  or  make  such  other  order  as  he  shall  think  fit, 

upon  such  terms,  in  aU  cases,  with  respect  to  the  lien 

or  charge  (if  anj^  of  such  third  person,  and  to  costs, 

as  he  shall  think  just  and  reasonable. 

• 

This  enactment  it  somewhat  analogous  to  the  proceedingi  in 
interpleader  introduced,  s.  13  (ante,  p.  310). 

It  provides  for  a  summary  adjudication  by  the  judge  upon  the 
claims  of  a  third  party  to  liens  or  charges  upon  debts,  sought  to 
be  attached  by  an  execution  creditor ;  and  gives  a  power  of  barring 
tmeh  clabMi,  i.  e.  claims  to  such  Kent  or  chargei,  as  between  such 
third  person  and  the  garnishee  ;  but  not  of  barring  a  debt  claimed 
by  such  third  person  against  the  execution  debtor.  For  an  in- 
stance of  the  application  of  this  section  see  BiiichgU  v.  Let  (L.R. 
2  Q.  B.  259). 

See  s.  28  and  note  (onto,  p.  819). 

Provitiontof      31.  The  provisions  of  "The  Common  Law  Proce- 
i'm*to!lJl  ^^^  -^^*»  1854,''  so  for  as  they  are  applicable,  shall 
ply  to'orden.  apply  to  any  order,  and  the  proceedings  thereon,  made 
and  taken  in  pursuance  of  the  herein  next  before- 
mentioned  powers  under  this  act. 

See  C.  L.  P.  A.  1854,  ss.  46—49,  55-^7,  60—67  (oiile,  pp.  245 
—249,  262-270). 

This  section  is  applicable  only  to  proceedings  under  ss.  29, 10, 
iupra. 

Mandamus  and  Injunction. 

^wfiwrfflmuf      ^^'  ^^  *^  cases  in  which  a  writ  of  mandamui  or  of 

andinjuno-     injunction  is   issued  under  the  provisions  of  "The 

liJJudJd  to     Common  Law  Procedure  Act,  1854,"*  such  writ  shall, 

write.  unless  otherwise  ordered  by  the  court  or  a  judge,  in 

addition  to  the  matter  directed  to  be  inserted  therein, 

command  the  defendant  to  pay  to  the  plaintiff  the 

costs  of  preparing,  issuing  and  serving  such  writ ;  and 

payment  of  such  costs  may  be  enforced  in  the  same 

manner  as  costs  payable  under  a  rule  of  court  are  now 

by  law  enforceable. 

Where  the  plaintiff  in  an  action  for  a  nuisance  obtained  an  order 
for  an  injunction  e*  parte  under  C.  L.  P.  A.  18d4,  a.  82  {tmU^  p. 
277),  which  was  silent  as  to  costs,  and  the  writ  issued  to  restrain 
the  nuisance,  and  also  for  the  payment  of  costs  under  this  section, 
it  was  held  that  the  plaintiff  ought  not  to  be  allowed  to  proceed 


•  C.L.P.  il.  1864,  $$.  79,  80  {anU,  pp.  S7S,  276). 
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to  recoTer  the  costs  of  the  injunction  before  the  trial  (OrindU^ 
T.£eoM,3H.&C669;  L.  J.  34,  Ex.  135). 

A  rule  of  court  is  enforceable  by  attachment ;  and,  in  the  case 
of  roles  for  payment  of  money,  by  execution  under  1  &  2  Vict, 
c  110, 8. 18 ;  as  to  which  see  p.  312,  n.,  <m/<;  Ch.  Pract  12th  ed. 
pt.  yi. ;  and  R.  G.  H.  T.  1858,  r.  168,  poMt.  Semble,  that  these 
writs  are  to  have  the  effect  of,  and  to  be  proceeded  upon  in  the 
tame  manner  as,  rules  of  court. 

33.  Writs  of  injunction  against  a  corporation  may  Mod«  of  en- 
be  ehforced  either  by  attachment  against  the  directors  JnijSnction. 
or  other  officers  thereof,  as  in  the  case  of  a  manda-  '^«^^^^^' 
mus,  or  by  writ  of  sequestration  against  their  pro-  ^      "*' 
perty  and  effects,  to  be  issued  in  such  form  and  tested 
and  returnable  in  like  manner  as  writs  of  execution, 
and  to  be  proceeded  upon  and  executed  in  like  man- 
ner as  writs  of  sequestration  issuing  out  of  the  Court 
of  Chancery. 

Attachment  being  a  merely  personal  remedy,  does  not  lie 
sgainst  a  corporation  aggregate  {Mackenzie  ▼.  SUgo  Railway  Com' 
^aif.9C.  B.250> 

The  C.L.  P.  A.  1854,  s.  73  (ante,  p.  272),  provided  that  obe- 
dience to  a  mamdamus  awarded  in  an  action,  might  be  enforced 
by  attachment ;  this  had  been  the  practice  upon  prerogative  SBon- 
iamus,  but  it  does  not  appear,  otherwise  than  from  the  suggestion 
contained  in  this  section,  that  a  mandamut  directed  to  a  corpo- 
ration a^regate,  ever  could,  or  now  can  be  enforced  by  attach- 
menc  against  **  the  directors  or  other  officers  thereof,"  ahhough 
such  a  vicarious  punishment  has  been  indeed  provided  by  legis- 
lative wisdom  in  tlie  particular  case  of  disobraience  to  injunc- 
tions under  '*  The  Railway  and  Canal  Traffic  Act,  1854."  The 
words  '*  as  in  the  case  of  a  wMndamiu  "  may,  however,  be  con- 
ftmed  by  the  courts,  as  not  detcripttpe  of  something  pre*exi8ting, 
but  as  operative ;  and  it  jnay  thence  be  held  that  writs  of  injunc- 
tion, and  of  mandamus f  "against  a  corporation,  may  be  enforced 
either  by  attachment  against  the  directors  or  other  officers 
thereof^"  or  by  writ  of  sequestration  against  their  property  and 
effects."  Thu  construction,  though  utterly  ungraromatical,  may 
further  what  would  seem  to  be  the  intentions  of  the  legislature ; 
although  the  courts  will  more  probably  treat  the  words,  '*  as  in  the 
case  of  a  mandamus"  as  mere  surplusage,  and  limit  the  operation 
of  the  section,  in  strict  accordance  with  its  marginal  note. 

Again,  the  property  of  the  disobedient  corporation  is  protected ; 
while  that  of  its  directors  and  other  officers,  whether  personally 
recalcitrant  or  not,  is  subjected  to  the  new  writ  of  sequestration ; 
bar  as  this  writ  is  put  in  the  same  category  as  process  of  attach - 
meot,  it  fortunately  cannot  issue  without  leave ;  and  the  courts 
will  DO  doubt  exercise  vigilance  lest  the  persons  and  property  of 
UDoflending  officials  be  needlessly  victimized. 

It  is  only  right  to  add  that  this  curious  enactment  is  not  based 
upon  any  recommendation  of  the  Common  Law  Commissioners. 
As  to  die  proceedings  upon,  and  the  manner  of  ezecutinff, 
writs  of  sequestration  in  Chancery,  see  Dan.  Ch.  Pract.  4th  ed. 
pp.  945—965. 

P  5 
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Costs. 

S?wbUta        ^^'   ^^^^  '*^  plaintiff  in  any  action  for   an 
•cium  fOTin-  alleged  wrong*  in  any  of  the  Superior  Courts  re- 


mSioulw    c^^^^^  ^y  '^^  verdict  ofajury\  less  than  Jive  pounds^ 

thtn  5/.,  if     he  shall  not  be  entitled  to  recover  or  obtain  from 

mil  ^"      '^^  defendant  any  costs  whatever  in  respect  of  such 

jupeaiedb9     vcrdicty  whether  given  upon   any  issue   or  issues 

» ^w  M*"   ^^''^^y  ^  judgment  passed  by  default^  in  case  the 

'  *'    *   judge  or  presiding  officer  before  whom  such  verdict 

is   obtained  shall  immediatelyX  afterwards  certify 

on  the  bcLch  of  the  record,  or  on  the  writ  oftrial^ 

or  writ  of  inquiry^  that  the  action  was  not  really 

brought  to  try  a   right  besides  the  mere  right  to 

recover  damages,  and  that  the  trespass  or  grievance 

in  respect  of  which  the  action  was  brought  was  not 

wilful  and  malicious\,  and  that  the  action  wets  not 

Jit  to  be  brought. 

This  section  is  repealed  by  the  County  Coarts  Act,  1867 
(80  &  31  Vict  c.  142,  s.  33),  which  came  into  operation  on  die 
Ist  January,  1868 ;  that  act  contains  fresh  and  more  stringent 
enactments  as  to  costs,  vide  irfra. 

This  section  extended  the  operation  of  8  &  4  Vict,  c  24,  s.  % 
from  40«.  to  51. ;  and  further  provided  that  the  certificate  of  tiie 
judge  or  other  presiding  officer  should  state  "  that  the  action  was 
not  fit  to  be  brought ; "  but  this  unfitness  must  be  taken  con- 
junctively with  the  other  conditions,  and  would  not  aUme  support 
a  certificate  {Gooding  v.  Britndllj  11  C.  B.  N.  S.  148  ;  L.  J.  81, 
C.  P.  6) ;  but  the  omission  from  the  certificate  of  the  words 
*' wilful  and"  has  been  held  not  to  vitiate  the  certificate 
(Saunderi  v.  Kirwan,  10  C.  B.  N.  S.  514  ;  L.  J.  80,  C.  P.  351). 

See  as  to  costs  generally,  Chitty's  Statutes,  vol.  i.  p.  1099,  ctf 
soq. ;  Chit.  Prac.  12th  ed.  vol.  i.,  pp.  468—522 ;  and  Gray  on 
Costa. 

This  section  has  been  held  applicable  in  actions  cootimenoed 
prior  to  the  passing  of  this  act,  upon  the  ground  of  distinction 
between  righiif  and  the  incidents  or  the  procedure  to  enforce  them 
( Wright  V.  Hale,  6  H.  Sr  N.  227  ;  L.  J.  80,  Ex.  40).  See  cases 
as  to  retroactive  effect  of  sUtutes,  collected  in  note  to  s.  2  (mlf, 
pp.  297,  298). 

It  may  be  well  to  add  here,  that  a  jury  at  the  trial  of  a  cause 


.  •  z^JfUf  ^^l'/^"*?^'^*^  *•»*"  ^^  «»ch  enaetmeiit«  m  43  Geo.  3,  c  48, 

♦^^Vtilr ^*  S-  *•  <^*"  Court)  267). 
uifa?  T?  Si^i^iV*  ?^'  *"  5  ^'  ^'  *»•  Ex.  «()• :  see  alto  Sk^per  v. 
SwrSvi*;;:!?'  ^li  J'-  *'^5  "'>"  ftilly  reported.  S  W.  a.  SS9;  bSt  the 
itoSiJi;  iS?ti^  i?«  *»P»«I  conseif  of  the  defendant  (Bedm  v. 
AUamUc  Boval  Mati  aieam  NaoiffotUm  Company,  »  B.  *  B.  671 ;  L.  J.  ».Q.B. 

»lD*nI*iS2  5?\X?*"  ''*7  **»^  •~"<»  «»«W  apply  In  those  easoa  In  whkh 
fmSi.         of  trtt  were  bnied,  i. «,  claims  for  liqnldated  damages  ex  com- 

11 J  Ji*!SSLm-  f."^**^*®"  /*»'  ***»!  o^  '^n*'".  o'  maJldous  ptoseeutlon.  or 
ui*galarrett,thejudgecould  not  certify  under  this  sectton.        ■'«^"~»  " 
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have  no  right,  in  estimating  damages,  to  take  into  their  consi- 
deration wlrat  amount  will  carry  costs,  and  if  it  appears  that  they 
were  thereby  influenced  in  their  finding,  it  is  ground  for  granting 
a  new  trial  {PooU  ▼.  Wkitcombe,  12  C.  B.  N.  S.  770);  but  see 
WukeUu  Y.  MorrU  (2  F.  &  F.  26)  cor.  Erie,  C.  J. 

"  With  respect  to  the  subject  of  costs,  it  appears  to  us  that 
the  two  objects  to  be  attained  are,  that  the  right  to  costs  should 
be  dearly  defined,  and  that  the  amount  to  be  awarded  should  be 
imi&rm  in  all  the  courts. 

"  The  statutes  which  give  to  the  parties  a  right  to  oosts  are  in 
a  very  confused  and  unsatisfactory  state.  Not  only  have  the 
separate  enactments  of  the  older  statutes  given  rise  to  a  variety 
of  decisions,  but  subsequent  statutes  have  in  some  instances 
modified,  and  in  others  partially  repealed,  former  enactments,  so 
that  it  is  extremely  dimcult  to  ascertain  what  the  real  state  of 
the  law  is  on  this  subject. 

**  We  are  of  opinion  that  these  statutes  should  be  revised  and 
consolidated.  All  that  we  think  it  necessary  to  say  upon  this 
branch  of  the  subject  is,  that  the  leading  principles  which  now 
regulate  the  right  to  costs  should  be  retained.  The  party  suc- 
ceeding in  the  suit  should  have  the  general  costs  of  the  cause  ; 
the  party  succeeding  on  issues,  either  of  law  or  fact,  although  he 
he  not  entitled  to  the  general  costs  of  the  cause,  should  have  the 
costs  of  those  issues,  or  of  those  parts  of  the  cause  on  which  he 
succeeds ;  and  the  restraints  now  imposed  on  frivolous  actions, 
by  depriving  the  party  of  costs,  should  be  preserved,  and  better 
defined  than  they  are  at  present.  Under  thu  head  we  think  that 
it  ought  to  be  enacted,  that  whenever  a  plaintiff'  in  any  action 
recovers  less  than  5/.  damages,  it  should  oe  in  the  discretion  of 
the  judge  to  allow  or  disallow  his  oosts." — {Third  Report  of  Coin- 
momLmo  Commissioner*^  1850,  p.  7.) 

The  law  of  oosts  has  recently  been  very  much  simplified  by  so  «it  81  VkL 
the  Coonl^  Courts  Act,  1867  (Stat  30  &  81  Vict.  c.  142)  above  «•  H2. 
roentioneo,  which  by  section  33,  repeals  this  section,  together 
with  a  number  of  enactments  relating  to  costs,  including  those 
which  gave  concurrent  jurisdiction  in  certain  cases  to  the  Supe- 
rior Courts,  contained  in  the  several  previous  County  Court  Acts, 
and  in  lieu  thereof  contains  (sec.  5),  the  following  provisions : — 

"  If  in  any  action  commenced  after  the  passing  of  this  act  in  seet.  b. 
any  of  her  Majesty's  Superior  Courts  of  Record  the  plaintiff' 
shall  recover  a  sum  not  exceeding  201.  if  the  action  is  founded  on 
contract,  or  10/.  if  founded  on  tort,  whether  by  verdict,  judgment 
by  de&ult,  or  pn  demurrer,  or  otherwise,  he  shall  not  be  entitled 
to  any  costs  of  suit  unless  the  jud^e  certify  on  the  record  that 
there  was  sufficient  reason  for  bringing  such  action  in  such 
superior  court,  or  unless  the  court  or  a  judge  at  chambers  shall 
by  rule  or  order  allow  such  costs." 

The  Court  of  Common  Pleas  held  diat  this  section  did  not  apply 
in  the  case  of  a  judgment  recovered  before  the  day  on  which  the  act 
(by  a.  33)  came  into  operation  ( Wood  v.  Bikyt  L.  K.  3,  C.  P.  26 ).  « 

As  to  whether  detinue  is  an  action  founded  on  contract  or  tcnrt, 
see  Danhy  v.  Lamb  (11  C.  B.  N.  8.  423 ;  L.  J.  81.  C.  P.  17). 

Sections  7  and  ..y^  empower  a  judge  in  certain  cases,  to  remit     /  ^ 
eaases  for  trial  to  a  county  court,  subject  to  the  county  court 
scale  of  oosts  ;  for  these  sections,  see  notes  to  R.  G.  U.  T.  1853, 
TT.  34, 22  {postt  pp.  861, 354).  It  would  appear  from  the  principle 
laid  down  in  the  cases  above  cited,  that  ss.  7  &  St  apply  to  actions        lO 
commenced  before  the  passing  of  the  act.  ^   "T   -    *  • 


in  Ilea  of 
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The  Merchakt  SnippiNa  Act,  18M. 

35.  The  eighty-eighth  Bection  of  ^*  The  Common 
"wonz  Law  Procedure  Act,  1854,"  shall  he  and  is  herehy 
*  }Jj^*^  repealed ;  and  from  and  after  the  passing  of  this  act 
the  Superior  Courts  or  any  judge  thereof  may,  upon 
summary  application,  hy  rule  or  order,  exercise  such 
and  the  like  jurisdiction  as  may  he  exercised  by  the 
Court  of  Chancery  under  the  provisions  of  the  ninth 
part  of  "  The  Merchant  Shipping  Act,  1854." 

This  section  is  substituted  for  the  very  unfortunate  legislative 
abdrtion  *<  hereby  repealed,"  as  to  which  see  C.  L.  P.  A.  1854, 
s.  88,  n.  (ante,  p.  286). 


Amendments. 

Amend-  36.  It  shall  be  lawful  for  the  Superior  Courts  of 

""""*'  common  law,  and  every  judge  thereof,  and  any  judge 

sitting  at  nisi  priuSy  at  idi  times  to  amend  all  defects 
and  errors  in  any  proceedings  under  the  provisions  of 
this  act,  whether  there  is  anything  in  writing  to 
amend  by  or  not,  and  whether  the  defect  or  error  be 
that  of  the  party  applying  to  amend  or  not ;  and  all 
such  amendments  may  be  made  with  or  without  costs, 
and  upon  such  terms  as  to  the  court  or  judge  may 
seem  fit,  and  all  such  amendments  as  may  be  necessary 
for  the  purpose  of  determining  in  the  existing  suit 
the  real  question  in  controversy  between  the  parties 
shall  be  so  made,  if  duly  applied  for. 

This  section  is  taken  in  terms  from  the  C.  L.  P.  A.  1854,  s.  96 
{ante,  p.  290);  snd  differs  from  the  C.  L.  P.  A.  1852,  s.  222  (oitfe, 
p.  175;,  only  in  this,  that  its  application  is  in  terms  limited  to 
**  proceedings  under  the  provisions  of  this  act ;"  and  its  opera- 
tion conditioned  upon  due  application  being  made. 


New  Rules  and  Fobms. 

>iO«neni  raiet  ^7.  It  shall  be  lawful  for  the  judges  of  the  said 
mty  be  made  courts,  or  any  eight  or  more  of  diem,  of  whom  the 
judges.  chiefs  of  each  of  the  said  courts  shall  be  three,  from 
time  to  time  to  make  all  such  general  rules  and  orders 
for  the  effectual  execution  of  this  act  and  of  the  in- 
tention and  object  thereof,  and  for  fixing  the  costs  to 
be  allowed  for  and  in  respect  of  the  matters  herein 
contained,  and  the  performance  thereof,  as  in  their 
judgment  shall  be  necessary  or  proper,  and  for  that 
purpose  to  meet  from  time  to  time  as  occasion  may 
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require ;  provided  that  nothing  herein  contained  shall 
be  constmed  to  restrain  the  anthority  or  limit  the 
jurisdiction  of  the  said  courts  or  of  the  jadges  there- 
of to  make  rules  or  orders,  or  otherwise  to  regulate 
and  dispose  of  the  business  therein. 

This  is  the  same  as  C.  L.  P.  A.  1854,  s.  97  (ante,  p.  291). 

38.  Such  new  or  altered  writs  and  forms  of  pro-  New  nmnt 
ceedings  may  be  issued,  entered  and  taken  as  may  by  JJhS^pi^* 
the  judges  of  the  said  courts,  or  any  eight  or  more  of  cMdingt. 
tliem,  of  whom  the  chiefs  of  each  of  ^e  said  courts 
sball  be  three,  be  deemed  necessary  or  expedient  for 
^iying  effect  to  the  provisions  herembefore  contained, 
and  in  such  forms  as  the  judges  of  such  courts  respec- 
tively shall  from  time  to  time  think  fit  to  order ;  and 
such  writs  and  proceedings  shall  be  acted  upon  and 
enforced  in  such  and  the  same  manner  as  writs  and 
proceedings  of  the  said  courts  are  now  acted  upon  and 
enforced,  or  as  near  thereto  as  the  circumstances  of 
tlie  case  will  admit ;  and  any  existing  writ  or  pro- 
ceeding the  form  of  which  shall  be  in  any  manner 
altered  in  pursuance  of  this  act  shall  nevertheless  be 
of  the  same  force  and  virtue  as  if  no  alteration  had 
been  made  therein,  except  as  far  as  the  effect  thereof 
may  be  varied  by  this  act. 

This  is  in  terms  the  same  as  C.  L.  P.  A.  1854,  s.  98  {ante,  p. 
291). 


Interpretation  of  Terms. 

39.  In  the  construction  of  this  act  the  word  *' court" 
shall  be  understood  to  mean  any  one  of  the  Superior 
Ck»urts  of  common  law  at  Westminster;  and  the  word 
*' judge"  shall  be  understood  to  mean  a  judge  or  baron 
of  any  of  the  said  courts;  and  the  word  "master" 
shall  be  tmderstood  to  mean  a  master  of  any  of  the 
said  courts;  and  the  word  "action"  shall  be  under- 
stood to  mean  any  action  in  any  of  the  said  courts. 

This  section  agrees  in  interpretation  of  terms  with  C.  L.  P.  A. 
lS64,s.99  (see  note,  p.  292,  ante),  except  in  its  extension  of  the 
term  **  action  "  to  actions  other  than  **  pertonaL" 

See  also  C.  L.  P.  A.  1852,  s.  227  {ante,  p.  181),  wherein 
**  action  "  is  limited  to  pertwMU  action*  brought  by  writ  qf  turn- 


Interpreta« 
tionoftenn*. 


Counties  Palatine. 

40.  All  the  enactments  and  provisions  of  this  act  ProTiitem 
shall  extend  and  apply  to  the  Court  of  Common  Pleas  sn^^r'^ 
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couiu  to«p.  at  Lattcaster  and  the  Court  of  Pleas  at  Dnrham,  and 
orcommoSr  actions  and  proceedings  therein  respectivelj,  subject 
Luieuter  *^  *^®  following  modifications :  All  the  powers  given 
and  cotm  of  by  this  act  to  the  judges  of  the  said  Superior  Courts 
DuSmL  ^^  common  law  at  fVestminster  to  make  general  rules 
and  orders  shall  and  may  be  exercised  by  the  respec- 
tive judges  of  the  Court  of  Common  Pleas  at  i^n- 
ccuter  and  Court  of  Pleas  at  Durham^  being  judges 
of  one  of  the  said  common  law  courts  at  Weitmituter^ 
or  any  two  of  them  respectively,  with  respect  to  the 
said  Court  of  Common  Pleas  at  Lancaster  and  Court 
of  Pleas  at  Durham  respectively,  and  matters  and 
proceedings  therein  within  the  jurisdiction  of  the 
same  courts  respectively ;  and  all  powers  under  this 
act  exercisable  by  any  one  judge  of  the  Superior 
Courts  at  Westminster  shall  and  may  be  exercisable 
by  one  judge  of  the  said  Superior  Courts  of  the  aaid 
counties  palatine,  being  also  a  judge  of  one  of  the 
said  courts  at  fVestminstery  as  to  matters  and  pro- 
ceedings in  the  said  Superior  Courts  of  the  said 
counties  palatine. 

See  C.  L.  P.  A.  1852,  st.  229-^281  {anU,  pp.  182*1S4),  aad 
C.  L.  P.  A.  n6^  8. 100  (oii^,  p.  292). 

ProTirfoniM  41.  Provided  always,  that  all  the  provisions  of  this 
cSu?Si*S"  "'  *ct  applicable  to  masters  of  the  said  courts  at  fVest- 
westmiiurter  minster  shall  apply  to  the  respective  prothonotaries 
of  the  Court  of  Common  Pleas  at  Durham  and  their 
respective  deputies,  who  may  singly  exercise,  with 
reference  to  matters  and  proceedings  in  the  last- 
mentioned  courts  respectively,  the  powers  hereby 
given  to  any  one  or  more  of  the  masters  of  the  supe- 
rior courts  at  Westminster, 

See  C.  L.  P.  A.  1852,  s.  232  (ante,  p.  18i)»  and  C.  L.P.  A. 
1854,  8.  101  (ante,  p.  293). 

42.  Provided  also,  as  to  proceedmgs  in  appeal,  that 
the  Court  of  Queen's  Bench,  being  the  Court  of  Error 
from  the  said  Court  of  Common  JPleas  at  Lancaster 
and  Court  of  Pleas  at  Durham,  shall  also  be  the 
Court  of  Appeal  from  the  said  respective  courts  for 
the  purposes  of  this  act. 

See  C.  L.  P.  A.  1852,  s.  238  {ante,  p.  185),  and  C.  L.  P.  A. 

1854,  8.102  (an/e,  p.  293). 


to  apply  to 
prothono- 
taries of  pa- 
latinate 
courts. 
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Commencement  of  Act. 

43.  The  provisions  of  this  act  shall  come  into  ope-  Commence- 
ration  on  the  tenth  day  of  October^  in  the  year  of  our  "****  **''" 
Lord  one  thousand  eight  hundred  and  sixty. 


44.  It  shall  be  lawful  for  her  Majesty  from  time  to  Her  Majesty 
time,  by  any  order  in  council,  to  direct  that  all  or  any  3f  o/iSt^of 
part  of  the  provisions  of  this  act,  or  of  the  rules  to  be  thu  act  to 
made  in  pursuance  thereof,  shall  apply  to  all  or  any  Smt  o?*"^ 
CJourt  or  Courts  of  Record  in  England  and  Wales^  ttcot&, 
and  within  one  month  after  such  order  shall  have 

been  made  and  published  in  the  London  Gazette 
such  provisions  and  rules  respectively  shall  extend 
and  apply  in  manner  directed  by  such  order,  and  any 
such  order  may  be  in  like  manner  from  time  to  time 
alt&^  and  annulled ;  and  in  and  by  any  such  order 
her  Majesty  may  direct  by  whom  any  powers  or 
duties  incident  to  the  provisions  applied  under  this 
act  shall  and  may  be  exercised  with  respect  to  matters 
in  such  court  or  courts,  and  may  make  any  order  or 
regulations  which  may  be  deemed  requisite  for  carry- 
mg  into  operation  in  such  court  or  courts  the  pro- 
visions so  applied. 

See  C.  L.  P.  A.  1852,  s.  228  (onfe,  p.  182),  and  C.  L.  P.  A. 
1854^  8.  105  {mU,  p.  293). 

45.  In  citing  this  act  in  any  instrument,  document  short  tiUe. 
or  proceeding,  it  shall  be  sufficient  to  use  the  expres- 
sion "The  Common  Law  Procedure  Act,  1860." 

46.  Nothing  in  this  act  shall  extend  to  Ireland  or  Extent  <«■ 
Scotland.  ^^ 
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SUMMARY  PROCEDURE  ON  BILLS  OF 
EXCHANGE  ACT,  1866.* 

(18  &  19  Vict.  c.  67.) 


An  Act  to  facilitate  the  Remedies  on  Bills  of  Ex- 
change  and  Promissory  Notes  by  the  Prevention 
of  frivolous  or  fictitious  Defences  to  Actions 
thereon.  [23rd  July,  1855.] 

Whereas  bona  fide  holders  of  dishonoured  bills  of 
exchange  and  promissory  notes  are  often  unjustly 
delayed  and  put  to  unnecessary  expense  in  recovering 
the  amount  thereof  by  reason  of  frivolous  or  fictitious 
defences  to  actions  thereon,  and  it  is  expedient  that 
greater  facilities  than  now  exist  should  be  given,  for 
the  recovery  of  money  due  on  such  bills  or  notes  :  be 
it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present  Par- 
liament assembled,  and  by  authority  of  the  same,  as 
follows : — 

This  preamble  well  sets  forth  the  mischief  intended  to  be 
remedied  by  this  enactment ;  which  has  been  so  framed  as  to 
leave  every  reasonable  opportunity  to  defendants,  having  boot 
fide  defences,  to  set  them  up ;  while  it  deprives  the  ordinary  class 
of  defendants^  in  actions  on  bills  of  exchange  and  promissory 
notes,  of  the  opportunities  they  formerly  eigoyed  of  delaying 
their  creditors  and  putting  them  to  useless  costs.  It  was  urged 
upon  the  legislature  to  treat  dishonoured  bills  as  fsan  judgments ; 
but  this  foreign  practice,  which  seems  to  be  based  upon  no  sound 
principle  whatever,  the  legislature  refused  to  adopt 

It  would  seem  from  the  mischief  contemplated  by  the  act,  and 
also  from  the  terms  in  which  the  remedy  is  provided,  that  sum* 
raary  procedure  under  this  act,  does  not  lie  against  persons  who 
are  not  actual  parties  to  the  inttrument,  but  who  have  become 
liable  thereon  indirectly,  either  by  representation,  as  in  the  case 
of  executors  and  administrators ;  or  by  marriage ;  see  Leigh  oMd 
wfey  executor,  jfc.  v.  Baker,  executrix,  4«.  (2  C.  B.  N.  S.  367) ; 
and  Marriage  v.  Skiggt  (4  D.  6.  &  J.  4 ;  L.  J.  28,  Ch.  483) :  but 
it  seems  to  be  quite  immaterial  whether  the  holder  is  entitled  io 
a  representative  character,  or  otherwise. 

•  This  act  is  generally  known  M**Sirff,  8.  Kaating's  Act," 
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1 .  From  and  after  the  twenty-fourth  day  of  October,  fJjy^^uJJ*' 
one  thousand  eight  hundred  and  ^ftj-^ye,  all  actions  uoni  upon 
upon  bills  of  exchange  or  promissory  notes  commenced  JiJJiJl*Ji 
within  six  months  after  the  same  shall  have  become  nay  be  \>j ' 
due  and  payable  may  be  by  writ  of  summons  in  the  ^S,**/iJ^" 
special  form  contained  in  schedule  A.  to  this  act  an-  Form  in 
nexed,  and  indorsed  as  therein  mentioned  ;  and  it  shall  p\J^Sff,on 
be  lawful  for  the  plaintiff,  on  filing  an  affidavit  of  per-  fljtng  »md»- 
sonal  service  of  such  writ  within  the  jurisdiction  of  Mnai  serrice, 
the  court,  or  an  order  for  leave  to  proceed,  as  pro-  Jj*^S{j2*** 
Tided  by  the  **  Common  Law  Procedure  Act,  1852,"*  judgment,  m 
and  a  copy  of  the  writ  of  summons  and  the  indorse-  fc^ISiJie  b. 
mentsf  hereon,  in  case  the  defendant  shall  not  have 
obtained  leave  to  appear  and  have  appeared  to  such 
ffrit  according  to  the  exigency  thereof,}  at  once  to 
sign  final  judgment  in  the  form  contained  in  schedule 
B.  to  this  act  annexed  (on  which  judgment  no  pro- 
ceeding in   error   shall  lie)   for  anv   sum  not    ex- 
ceeding the  sum  indorsed  on  the  wnt,  together  with 
interest,  at  the  rate  specified  (if  any),  to  the  date  of 
the  judgment,  and  a  sum  for  costs  to  be  fixed  by  the 
masters  §  of  ibe  superior  courts  or  any  three  of  them, 
subject  to  the  approval  of  the  judges  thereof  or  any 
eight  of  them  (of  whom  the  lord  chief  justices  and 
the  lord  chief  baron  shall  be  three),  unless  the  plain- 
tiff claim  more  than  such  fixed  sum;  in  which  case 
the  costs  shall  be  taxed  in  the  ordinary  way,  and  the 
plaintiff  may  upon  such  judgment  issue  execution 
forUiwith. 

A  ekequg  mpon  a  hanker  has  been  held  to  be  a  bUl  of  exchangtt 
whhin  the  scope  of  this  enactment  {Eyre  v.  fFaller,  5  H.  &  N. 
460;  L.  J.  29,  Ex.  246);  and  see  Keene  v.  Beard  (8  C.  B.  N.  S. 
272). 

In  the  case  of  a  note  payable  on  demand,  the  six  months  begin 
to  nin  immediately  upon  the  making ;  but  where  a  writ  is  issued 
after  that  period,  the  proceedings  are  not  a  nullity,  but  merely 

•  Sect.  17  (on/^  p.  11). 

t  See  at  to  indonement  t.  5,  n.,  and  R.  O.,  26  Not.  1855,  poil. 

t  It  has  been  held  that  Sunday  la  not  to  be  Included  In  dayi  for  appear- 
aaee,  if  it  is  the  Itot  day  {Lewit  r.  Color,  1  F.  ft  F.  306,  Erie,  J.) ;  wUch 
case  agrees  with  Mumford  r.  EiUhooek$  (14  C.  B.  N.  S.  561 ;  L.  J.  St,  C.  P. 
MS);  and  see  R.  O.  H.  T.  1853,  r.  174,  note,  pott, 

LFridag,  Nov,  2, 1855. 
I  pnxtuance  of  *'  The  Summary  Prooedure  on  Bills  of  Exchange  Act, 
IS56,*  the  masters  of  the  superior  courts  of  common  law  have  fixed,  with 
the  approT^  of  the  Judges,  the  following  sums  for  costs  to  be  allowed  in 
ma  hi  whkh  the  plaintiff  has  signed  final  Judgment  for  defkult  of  appear- 

Agency  on  country  oases,  inclndlng  mileage    £4    0 

Town  cases         ...       ...       3    8 

Under  iBlO 

Agency  on  country  cases,  indudfaig  mOeage    £3    t 

Town  cases         3  14 
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irregular ;  and  the  defeDdant  may,  by  hU  conduct,  deprive  bim- 
celf  of  the  right  to  object  (MaUhv  ▼.  Murrell,  5  U.  &  N.  813)  ; 
or  the  proceedingf  may  be  amended  upon  8uch  terms  as  the  court 
may  think  fit,  under  s.  7  (  post,  p.  332),  even  after  judgment  and 
execution,  so  as  to  put  the  parties  in  the  same  position  as  though 
the  action  had  been  commenced  up«n  an  ordinary  writ  (Leigh  ▼. 
Baker,  2  C.  B.  N.  S.  367  >. 

It  may  well  be  doubted  if  error  will  lie  upon  a  writ  wrongly 
issued  under  this  section,  even  though  the  defect  appears  on  the 
proceedings,  for  the  section  appears  to  preclude  this  remedy ;  in 
Hodsdl  V.  Baxter  (in  error,  E.  B.  &  E.  884 ;  L.  J.  28,  Q.  B.  61 ), 
judgment  was  signed  under  the  C.  L.  P.  A.  1852,  s.  27  {ante,  ppu 
32,  33),  which  is  similar  in  terms  to  the  present  one,  but  the  at- 
tention of  the  Court  does  not  appear  in  that  case  to  have  been 
directed  to  the  terms  of  the  section. 

Interest,  In  practice,  it  is  not  unusual  to  indorse,  as  claimed  for  interest, 

a  sum  sufficient  to  cover  all  interest  that  may  accrue  up  to  the 
judgment ;  I. «.,  the  expiration  of  the  twelve  days  whenjud^ent 
may  be  signed ;  and  having  regard  to  the  form  of  the  notice  on 
the  writ  given  by  Schedule  A.  (post,  p.  334),  it  would  seem  that 
this  course  is  necessary  in  order  to  enable  th^  plaintiff  to  obtain 
the  interest  allowed  to  be  recovered  by  this  section. 

See  as  to  the  rate  of  interest  recoverable,  Keene  v.  K»em(Z  C.B. 
N.  8.  144). 

The  costs  for  which  judgment  may  be  signed,  have  been  regu- 
lated by  the  Rule  of  2nd  November,  1855  {ante,  p.  329,  n.). 

Costs.  The  costs,  and  also  the  expense  of  noting  ( s.  5,  post,  p.  33 1 ),  may 

be  claimed  by  the  indorsement  upon  the  writ  Compare  the  form 
of  indorsement  in  Sched.  A.  to  this  act,  with  the  form  provided  by 
R.  G.  26th  November,  1855,  post :  and  as  to  practice  before  this 
rule,  see  Robinson  v.  Cotterell  and  Hall  v.  Coates  (11  Exch.  476). 

Countf  Cowu      It  was  held  that  on  a  judgment  bv  default  recovered  under 

Acts.  this  section  for  less  than  20/.,  the  plamtiflf  was,  notwithstanding 

the  County  Courts  Acts,  entitled  to  his  costs  by  the  terms  of  Ae 
section.  This  apparent  oversight  was  corrected  by  the  19  &  20 
Vict.  c.  108,  s.  4,  which  deprived  plaintiffit  of  costs  in  such  cases 
where  the  sum  recovered  was  less  than  20/.  The  last-mentioned 
act,  however,  did  not  extend  to  fhe  City  of  London  Small  Debts 
Court,  and  therefore  neither  that  act  nor  the  15  &  16  Vicu 
c.  IxxiL  ss.  1 19, 1 20,  deprived  of  his  costs  a  plaintiff  who  recovered 
by  default  under  the  above  section,  a  sum  less  than  20/.  within 
the  city  courts  jurisdiction  {Healey  v.  Johns,  8  E.  &  B.  946; 
L.  J.  27y  Q.  B.  183);  but  where  the  defendant  was  let  in  to 
defend,  and  the  plaintiff  recovered  less  than  20/.,  the  plaintiff  got 
DO  costs  (Harris  v.  Swinbum,  5  B.  &  S.  370;  L.  J.  33,  Q.  B.  813). 
The  County  CourU  Act,  1867  (30  &  31  Vict.  c.  142)  has  now, 
by  s.  35,  practically  abolished  this  distinction  betv^en  the  County 
Courts  and  the  City  of  London  Court ;  s.  38  of  that  act  repeaU 
the  Stat.  15  &  16  Vict,  c  Ixxii.  ss.  1 18,  1 19,  above  cited ;  and  a.  5 
(cited  antef  p.  323)  applies  to  all  judgments,  including  those  by 
deAiult 

Defendant  2.  A  judge  of  any  of  the  said  courts  shall,  upon 
defCTwVpon  application  within  the  period  of  twelve  days  from  such 
the  meriu  gervlce,  give  leave  to  appear  to  such  writ,  and  to  de- 
to  appear!*^*  fend  the  action,  on  the  defendant  paying  into  court 
the  sum  indorsed  on  the  writ,  or  upon  affidavits  satis- 
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hciOTj  to  the  judge,  which  disclose  a  legal  or  equit- 
able defeDce,  or  such  facts  as  would  maJ^  it  incum- 
bent on  the  holder  to  prove  coosideration,  or  such 
other  facts  as  the  judge  maj  deem  sufficient  to  support 
the  application,  and  on  such  terms  as  to  security  or 
otherwise  as  to  the  judge  maj  seem  fit. 

Leaye  to  appear  should  be  applied  for  ex  parte ;  and,  in  the 
first  instance,  at  chambers  {Pitch  t.  Glover,  26  L.  T.  59,  Q.  B. 
M.T.  lS5S)t  see  also  Smith  ▼.  Dive  (6  Jur.  N.  S.  1016,  C.  P. 
E.T.  I860);  but  upon  an  application  within  the  twelve  days 
fron  service  of  the  writ,  and  upon  payment  into  court  of  the  sum 
indorsed  upon  it,  a  defendant  is  entitled  to  leave  to  appear,  as 
of  right. 

VHiere  the  application  is  rested  upon  affidavit,  leave  will  be 
granted  when  some  plausible  ground  for  supposing  there  may  be 
a  substantia]  defence  is  disclosed  (Clmy  v.  Turiey,  L.  J.  27,  £x.  2 ; 
Mathews  v.  MmrtUnd,  L.  J.  27,  Ex.  148 ;  Eedaile  v.  Ramsay,  10 
W.  a.  20,  Ex.  M.  T.  1861 ;  Frebwt  v.  Stevens,  L.  J.  30,  Ex.  1 ; 
jfgra  4-  Mmsterman*s  Bank  v.  Leighton,  L.  U.  2  Ex.  56). 

Where  leave  has  been  granted,  the  plaintiff  may,  upon  sum- 
mons, apply  to  rescind  the  order  {Sherwood  v.  Hare,  1  F.  &  F. 
S79) ;  see,  in  the  case  of  an  order  fraudulently  obtained.  Pollock 
v.  Tumoek,  1  H.  &  N.  741) ;  but  if  there  is  a  bond  Jtde  conflict 
of  testimony,  the  order,  in  accordance  witli  the  uniform  practice 
in  interlocutory  proceedings  that  may  in  due  course  be  tried  by 
a  jury,  will  not  be  disturbed  {Brutton  v.  Thomas,  1  F.  &  F.  S77; 
see  also  Frebout  v.  Stevens,  and  Agra  ^  Masterman's  Bank  v. 
Leighton^  ubi  supra).  An  appeal  lies  to  the  court  from  a  decision 
at  chambers  {Mathews  v.  Marsland,  ubi  supra),  notwithstanding 
the  doubt  expressed  in  Smith  v.  Dive  {ubi  supra). 

The  defence  at  the  trial  is  not  limited  to  the  grounds  set  out  in 
die  affidavit  {Saul  v.  Jones,  1  E.  &  B.  591 ;  L.J.  28,  Q.  B.  37). 

As  to  the  method  of  proving,  at  the  trial,  the  affidavit  the  de- 
fendant has  made  under  this  section  in  order  to  obtain  leave 
to  appear,  see  Barnes  v.  Parker  (15  L.  T.  N.  S.  218,  Ex.  M.  T. 
1866,  cited  ante,  p.  260> 

3.  After  judgment,  the  court  or  a  judge  may,  under  jadgemsj. 
special  circumstances,  set  aside  the  judgment,  and,  if  S?^J|^^*^*^ 
necessary,  staj  or  set  aside  execution,  and  may  give  atanoet,  set 
leave  to  appear  to  the  writ,  and  to  defend  the  action,  "JJj/*****" 
if  it  shall  appear  to  be  reasonable  to  the  court  or 

jadge  so  to  do,  and  on  such  terms  as  to  the  court  or 
judge  maj  seem  just. 

See  for  an  instance  of  the  exercise  of  this  power  after  execution 
executed,  Leigh  v.  Baker  (2  C.  B.  N.  S.  367). 

4.  In  any  proceedings  under  this  act  it  shall  he  Judge  mar 
ciHnpetent  to  the  cx)urt  or  a  judge  to  order  the  bill  or  JJ^Jp^"  ^ 
note  sought  to  be  proceeded  upon  to  be  forthwith  with  officer 
deposited  with  an  officer  of  the  court,  and  further  to  ^irt^  *" 
order  that  all  proceedings  shall  be  stayed  until  the 
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plaintiff  shall    have    given    securily  for  the  costs 
thereof. 

The  former  part  of  this  lectioii  u  of  value  in  cases  where  bills 
have  been  forged  or  otherwise  fraudulently  obtained. 

5.  The  holder  of  every  dishonoured  bill  of  exchange 
or  prombsoiy  note  shall  have  the  same  remedies  for 
the  recovery  of  the  expenses  incurred  in  noting  the 
same  for  non-acceptance  or  non-payment,  or  other- 
wise by  reason  of  such  dishonour,  as  he  has  under 
this  act  for  the  recovery  of  the  amount  of  such  bill 
or  note. 

This  section  creates  a  right  to  recover  notarial  and  other  ex- 
penses as  liquidated  damages,  where  the  proceedings  are  taken 
under  this  act.  Formerly  such  expenses,  when  recoverable  at 
all,  could  only  be  recovered  as  unliquidated  and  special  damages 
(Kendrick  v.  Lomax,  2  C.  &  J.  407 ;  Rogers  v.  Hunt,  10  Exch. 
474) :  and  it  would  seem  that  the  law  remains  unaltered  where 
the  proceedings  are  not  taken  under  this  act  (s.  1,  ante,  p.  328). 
As  there  can  be  no  other  occasion  for  having  a  bill  noted  or  pnn 
tested  than  to  enforce  payment  of  a  foreign  bill,  it  would  seem 
that  this  enactment  might  weU  have  been  so  limited  as  to  prevent 
the  expenses  of  employing  notaries,  where  unnecessary,  from  being 
recovered.  These  expenses  may  be  indorsed  upon  the  writ  (R.  G., 
26  November,  1855,  post), 

6.  The  holder  of  any  bill  of  exchange  or  promis- 
sory note  may,  if  he  think  fit,  issue  one  writ  of  sum- 
mons, according  to  this  act,  against  all  or  any  number 
of  the  parties  to  such  bill  or  note,  and  such  writ  of 
summons  shall  be  the  commencement  of  an  action  or 
actions  against  the  parties  therein  named  respectively, 
and  all  subsequent  proceedings  against  such  respective 
parties  shall  be  in  like  manner,  so  far  as  may  be,  as  if 
separate  writs  of  summons  had  been  issued. 

It  is  quite  optional  with  a  plaintiff  to  avail  himself  of  this 
provision  or  not ;  and,  while  it  therefore  in  no  way  fetters  his 
rights  against  any  of  the  parties,  it  enables  him  at  the  expense 
of  one  writ  (the  service  of  which,  against  any  of  the  parties,  be 
may  delay  as  he  thinks  fit),  to  lay  the  foundation  of  an  action 
against  ail. 

7.  The  provisions  of  the  "  Common  Law  Procedure 
Act,  1852,"  and  the  "  Common  Law  Procedure  Act, 
1854,"  and  all  rules  made  under  or  by  virtue  of  either 
of  the  said  acts,  shall,  so  far  as  the  same  are  or  may  be 
made  applicable,  extend  and  apply  to  all  proceedings 
to  be  had  or  taken  under  this  act 

See  the  effect  of  this  section  copiously  discussed  in  Leigh  v. 
Baker  (2  C.  B.  N.  S.  867);  see  also  amendments  made  in  Knight 
V.  Pococ*  (17  C.B.  177). 
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8.  The  provisions  of  this  act  shall  apply,  as  near  ^<^t®  *ppiy 
as  maj  be,  to  the  Court  of  Common  Pleas  at  Lancaster  common  ^ 
and  the  Court  of  Pleas  B,t  Durham,  and  the  judges  of  ^JJf  ^' 
snch  courts,  being  judges  of  one  of  the  Superior  O^urts  Darham. 
of  common  law  at  Westminster^  shall  have  power  to 

frame  all  rules  and  process  necessary  thereto. 

9.  It  shall  be  lawful  for  her  M^jestj  from  time  to  HerMi^esty 
time,  bj  an  order  in  council,  to  direct  ^at  all  or  any  ^to  appfy 
part  of  the  provisions  of  this  act  shall  apply  to  ^®^^®' 
all  or  any  court  or  courts  of  record  in  England  and  Engimdaod 
WaleSy  and  within  one  month  after  such  order  shall  ^•'^• 
have  been  made  and  published  in  the  London  Gazette 

such  provisions  shall  extend  and  apply  in  manner 
directed  by  such  order,  and  any  such  order  may  be,  in 
like  manner,  from  time  to  time  altered  and  annulled, 
and  in  and  by  any  such  order  her  Majesty  may  direct 
by  whom  any  powers  or  duties  incident  to  the  pro- 
visions applied  under  this  act  shall  and  may  be  exer- 
cised witii  respect  to  matters  in  such  court  or  courts, 
and  may  make  any  orders  or  regulations  which  may 
be  deemed  requisite  for  carrying  into  operation  in  such 
court  or  courts  the  provisions  so  applied. 

This  act  haa  been  extended  to  the  county  courts  under  the 
powers  given  by  this  section,  and  rules  have  been  framed  under 
19  &  20  Vict.  c.  108,  s.  5,  for  regulating  the  practice  in  such 
proceedings  (County  Court  Rules,  188—192,  see  26  L.  J.  Com. 
Law). 

Rule  189  has  been  held  not  to  limit  the  defence  at  the  trial, 
to  the  grounds  stated  in  the  affidavit  ( Saul  v.  Joneif  1  "E.lSi  h, 
691 ;  L.  J.  28,  Q.  B.  87);  for  the  object  of  requiring  matter  of 
defence  to  be  disclosed,  where  money  is  not  brought  into  court, 
is  not  to  ^ve  any  advantage  to  the  plaintiff,  in  a  bonA  fide  con- 
tested action ;  but  to  prevent  his  being  delayed,  when  there  is 
no  band  fide  defence  at  alL 

10.  Nothing  in  this  act  shall  extend  to  Ireland  or  Extent  of 
Scodand.  *«*• 

11.  In  citing  this  act  in  any  instrument,  document,  short  title. 
or  proceeding,  it  shall  be  sufficient  to  use  the  expres- 
sion **  The  Summary  Procedure  on  Bills  of  Exchange 

Act,  1855.'' 
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Schedules  referred  to  in  the  foregoing  Act. 

(A.) 

YiOTORiAy  by  the  grace  of  God,  S^. 
To  C.  D.,  of  ,  in  the  county  of 
We  warn  you,  that  unlen  within  twelve  davs  after  the 
service  of  this  writ  on  yon,  inclusive  of  the  day  of  soch 
service,  you  obtain  leave  nrom  one  of  the  judges  of  the  courts 
at  Westminster  to  appear,  and  do  within  that  time  appear 
in  our  court  of  ,  in  an  action  at  the  suit  of  A.  B,^  the 
said  A.  B.  may  proceed  therein  to  judgment  and  execution. 
Witness,  j*^. 

Memorandum  to  be  tuhecnbed  on  the  Writ, 

N.B.— This  writ  is  to  be  served  within  ($ix)  calendar 
months  from  the  date  hereof,  or,  if  renewed,  from  the 
date  of  such  renewal,  including  the  day  of  such  date, 
and  not  afterwards. 

Indorsement  to  he  made  on  the  Writ,  before  Service  thereof. 

This  writ  vras  issued  by  JSL  P.,  of  ,  attorney  for  the 
plaintiflf,  or  this  writ  was  issued  in  person  by  A,  B.^  who 
resides  at  [mention  the  ct/y,  town^  or  parish^  and  aUo  the 
name  of  the  hamlety  street,  and  number  of  the  house  of  the 
plaint^s  residence^. 

Indorsement,^ 

The  plaintiff  claims  [  pounds,  principal  and  interest], 
or  pounds  balance  of  principal  and  interest  due  to  him 

as  the  payee  [or  indorsee]  of  a  bill  of  exchange  or  promis- 
sory note,  of  which  the  following  is  a  copy : — 

[Here  copy  biU  of  exchange  or  promissory  note,  and  aB 
Indorsements  upon  it.] 

And  if  the  amount  thereof  be  paid  to  the  plaintiff  or  his 
attorney  within  days  from  the  service  nereof,  further 

proceedings  will  be  stayed. 

Notice. 

Take  notice,  that  if  the  defendant  do  not  obtain  leave 
from  one  of  the  judges  of  the  courts  within  twelve  days  after 
having  been  served  with  this  writ,  inclusive  of  the  da^  of 
such  service,  to  appear  thereto,  And  do  within  such  time 
cause  an  appearance  to  be  entered  for  him  in  the  court  out 
of  which  Uus  writ  issues,  the  plaintiff  will  be  at  liberty,  at 


*  Comptre  thU  iDdoiMment  with  thst  prorlded  bj  R.  O.,  H  Movtmbtr, 
l9SS,pott, 
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any  time  after  the  expiration  of  such  twelve  days,  to  sign 
fioal  jadgment  for  any  sum  not  exceeding  the  sum  above 
claimed,  and  the  sum  of  pounds  for  costs,  and  issue  exe- 
codon  ibr  the  same. 

Leave  to  appear  may  be  obtained  on  an  application  at  the 
jodees*  chambers,  Seijeant's  Inn,  London,  supported  by 
affidavit  showing  that  there  is  a  defence  to  the  action  on  the 
merits,  or  that  it  is  reasonable  that  the  defendant  should  be 
allowed  to  appear  in  the  action. 

Indorsement  to  he  made  an  the  Writy  after  Service  thereof. 

This  writ  was  served  by  X.  F.  on  L,  M,  [the  defendant 
the  defendants]  on  Mondw  the         day  of 
18    . 

By  X  F. 


(B.) 
In  the  Queen's  Bench : 

On  the       day  of       ,'  in  the  year  of  our  Lord  18    . 
IDay  of  signing^  Judgment.'] 

England,  }  A.  B.  in  his  own  person  [or  by         his  attorney] 
to  wit.   5     sued  out  a  writ  against  V*  2>*,  indorsed  as 
follows : — 

[Here  copy  Indor$ement  of  PJaintiff't  claim.'] 

And  the  said  C.  D.  has  not  appeared : 

Therefore  it  is  considered  that  the  said  A.  B.  recover 
against  the  said  C  D.  pounds,  together  with  pounds 
foreostsof  suit. 

See  Reffuke  Generales  of  Nov.  26,  1855,  and  of  Hilary  Term, 
1858,^ 
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MERCANTILE   LAW  AMENDMENT  ACT, 
1856.* 

(19  &  20  Vict.  c.  97.) 


An  Act  to  amen  d  the  Laws  of  England  and  Ireland 
affecting  Trade  and  Commerce. 

[29th  July,  1856.] 

Whbreas  inconyenience  is  felt  by  persons  engaged  in 
trade  bj  reason  of  the  laws  of  England  and  Ireland 
being  in  some  particulars  different  from  those  of  Scot- 
land in  matters  of  common  occurrence  in  the  coarse 
of  such  trade,  and  with  a  yiew  to  remedy  such  in- 
conyenience it  is  expedient  to  amend  the  laws  of 
England  and  Ireland  as  hereinafter  is  mentioned  ;  be 
it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  adyice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as 
follows : — 

Writs  op  Execution. 

Pewoniac-         1.  No  writ  of  fieri  facias  or  other  writ  of  execu- 
t^fiSd*""*    tion,  and  no  writ  of  attachment  against  the  goods  of 
before  they     a  debtor,  shall  prejudice  the  title  to  such  goods  ac- 
sSIed^at-   quired  by  any  person  hon&  fide  and  for  a  yaluable 
tachcd  under  consideration  before  the  actual  seizure  or  attachment 
theeeiifr     *  thereof  by  yirtue  of  such  writ;  proyided  such  person 
protected.      \^^^  not,  at  the  time  when  he  acquired  such  title, 
notice  that  such  writ,  or  any  other  writ  by  yirtoe 
of  which  the  goods  of  such  owner  might  be  seized 
or  attached,  had  been  deliyered  to  and  remained  un- 
executed in  the  hands  of  the  sheriff,  under-sheriff  or 
coroner. 
By  the  common  law,  goods  were  bound  from  the  date  of  ^e 


*  Althongb  the  whole  Act  is  given  at  length,  thote  Metiona  oolj,  whScl& 
affect  common  law  procedoie,  are  dlscuated. 
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Uate  of  the  writ  of  execution  ;  but  by  the  Statute  of  Frauds  (29 
Car.  2,  c  3),  8.  16,  writs  of  execution  bound  goods  only  from  the 
time  of  their  delivery  to  the  sheriff  to  be  executed.  See  as  to 
realty,  27  k  28  Vict  c.  112,  s.  1,  note,  post. 

In  a  recent  case  in  which  a  judgment  debtor  B.  made  an  assign- 
ment of  all  his  goods  to  two  creditors  W.  and  H.,  for  the  benefit  of 
all  his  creditors,  after  B.  had  notice  that  a  writ  of  Ji.fiL  had  been 
delivered  to  the  sheriff  for  execution  against  his  goods,  the  Court 
of  Queen's  Bench  held  that  the  property  in  the  goods  passed  to  W. 
aad  H.  immediately  on  the  execution  of  the  assignment,  but  that 
the  notice  to  B.  was  also  notice  to  W.  and  H.,  and  therefore  the 
ease  fell  within  the  proviso  of  this  section,  and  the  goods  were 
liable  to  seizure  under  the  ft.  fa.  (Hobton  v.  Thtllutonf  L.  R.  2 
Q.  B.  642). 

From  the  words  of  the  section,  it  may  be  very  plausibly  argued 
that  this  section  does  not  apply  in  the  case  of  execution  issued 
oat  of  County  Courts. 

This  section  is  not  retroactive  {WUliamt  v.  Smith,  L.J.  28 
Ex.  286;  2  H.  &  N.  443). 

Specific  Delivebt  of  Goods  sold. 

2.  In  all  actions  and  suits  in  any  of  the  Superior  Spediie 
Courts  of  common  law  at  WestminHer  or  Dublin,  or  l^Si^ 
in  anj  court  of  record  in  England,  Wales,  or  Ireland, 
for  breach  of  contract  to  deliver  specific  goods  for  a 
pfrice  in  monej,  on  the  application  of  the  plaintiff,  and 
by  leave  of  the  judge  before  whom  the  cause  is  tried, 
the  jury  shall,  if  mey  find  the  plaintiff  entitled  to 
"recover,  find  by  their  verdict  what  are  the  goods  in 
respect  of  the  non-delivery  of  which  the  plaintifiT  is 
entitled  to  recover,  and  which  remain  undelivered ; 
what  (if  any)  is  ^e  sum  the  plain tifiT  would  have 
been  Uable  to  pay  for  the  delivery  thereof;  what 
damages  (if  any)  the  plaintiff  would  have  sustained 
if  the  goods  should  be  delivered  under  execution,  as 
hereinafter  mentioned,  and  what  damages  if  not  so 
delivered;  and  thereupon,  if  judgment  shall  be  given 
for  the  plaintiff,  the  court  or  any  judge  thereof  at 
their  or  his  discretion,  on  the  application  of  the  plain- 
tifl^  shall  have  power  to  order  execution  to  issue  for 
the  delivery,  on  payment  of  such  sum  (if  any)  as 
shall  have  been  found  to  be  payable  by  tiie  plaintiff 
as  aforesaid,  of  the  said  goods,  without  giving  the 
defendant  the  option  of  retaining  the  same  upon  pay- 
ing the  damages  assessed ;  and  such  writ  of  execution 
may  be  for  the  deUvery  of  such  goods ;  and  if  such 
goods  so  ordered  to  be  delivered,  or  any  part  thereof, 
cannot  be  found,  and  unless  the  court,  or  such  judge 
or  baron  as  aforesaid,  shaU  otherwise  order,  the  sherm, 
or  other  officer  of  such  court  of  record,  shall  distrain 

p.  Q 
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the  defendant  by  all  bis  lands  and  chattels  m  the  said 
8heriff*8  baQiwick,  or  within  the  jurisdiction  of  such 
other  court  of  record,  till  the  defendant  deliver  such 
goods,  or,  at  the  option  of  the  plaintifl^  cauae  to  be 
made  of  the  defendant's  goods  the  assumed  valoe  ot 
damages,  or  a  due  proportion  thereof;  provided  tiiat 
the  plaintiff  shall,  either  bj  the  same  or  a  separate 
writ  of  execution,  be  entitled  to  have  made  of  the 
defendant's  goods  the  damages,  eosts  and  Intoreat  im 
such  action  or  suit. 

The  cases  in  which  courts  of  equity  have  been  in  the  habit  of 
enforcing  the  specific  performance  of  contracts  relating  to  per- 
gonal chattels,  are  collected  in  the  notes  to  Cuddee  v.  Rmtter,  in 
White  and  Tudor's  Leading  Cases  in  Equity,  irol.  i. :  see  also 
FalehB  v.  Gray,  L.  J.  29,  Ch.  28.  V.  C.  K.;  and  C.  L.  P.  A. 
1854,  s.  78,  n.  (ante^  p.  274).  The  principle  to  be  deduced  from 
them  is  that  specific  performance  of  such  contracts  only  will  be 
enforced  in  which  damafres,  Iron  the  nature  td  the  subject  of 
the  contract,  are  not  a  reasonably  adequate  compensation. 

When  it  is  intended  to  apply  this  section  at  law,  it  wiU  be 
necessary  to  obtain  from  the  Jury,  besides  a  verdict  in  favour  of 
the  plaiutiflPs  right  to  recover  generally  for  non-defrvery  of  goods 
aold,  and  a  specificstiion  of  Sie  -goodM  that  remain  wronglblly 
undelivered  at  the  time  of  the  verdict,  three  distinct  aasaw 
ments : — 

Firstly.  Of  the  price  payable  by  the  plaintiff  for  such  unde- 
livered goods. 

Secer^ly.  Of  the  damages  that  wouM  be  tmstained  hj  <Ae 
plaintiff,  if  the  goods  were  delivered  under  execution;  as  hf 
jreaaon  of  injury  done  to  them  in  the  meantime;  and  perbaps 
{$ed  qtutre)  by  loss  of  market;  and,  sembU,  firom  words  of  section 
by  loss  of  interest,  where  the  price  has  been  wholly,  or  partly 
paid. 

Thirdly.  Of  the  damages  amtained  ifaroagb  the  breadi  of 
oontraot,  irrespectively  of  any  apeoific  performance. 

With  these  data  before  them,  the  court  or  judge  may,  if  thef 
think  the  ease  fit,  order  specific  performance ;  and  the  plaintiff 
may  then,  upon  payment  of  the  amount  of  the  first  above  asacaa 
ment  (but,  »embte,  subject  to  deduction  of  the  amount  of  the 
second  assessment,  and  ako  of  coats  of  wait\,  enforce  su6h  ordcv 
^y  extcniian ;  and,  if  the  goods  cannot  be  found,  by  di$trin^^M, 
unless  the  court  interposes,  as  it  doubtless  would  whenever  the 
defendant  Iwid,  otherwise  than  fraudulently,  become  wholly  unable 
to  deliver  up  the  coveted  chattel  The  plaintiff  may  also,  by  the 
same,  or  by  a  separate  writ,  issne  execution  for  his  damages 
(secondly  above  aasesaed),  his  coats,  and  his  interest;  but  k 
would  seem  that  these  latter  claims  diould,  as  far  as  the  aswBsatd 
price  of  the  chattels  suffices,  be  deducted  firom  the  amoiuit 
payable  to  the  defendant,  leaving  only  the  balance  (if  any)  to  be 
recovered  by  the  execution  for  damages,  coats,  &c. 

Where  it  is  intended  to  proceed  under  this  section,  a  fm  mil 
tender  of  the  price  agreed,  and  a  demand  of  the  specific  chftttri, 
should  be  made  before  action. 

Probably  execution  for  the  specific  chattel  will  aot  be  aUosved 
to  issue,  unless  the  writ  has  been  specially  indofscd  with  i 
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«f  tke  fpeciilc  ehnm,  and  onlcas  lliat  claim  ia  repeated  in  the 
dedaratioo. 

The  sum  to  be  paid  to  the  defendant,  aa  a  condition  of  exe- 
entioD,  will  probably  be  required  to  be  paid  iuto  Court  to  abide 
the  eirent  of  the  execution. 

In  the  absence  of  any  decided  caaes^  and  of  any  rules  or  forms 
onder  s.  14,  pott,  it  is  useless  to  attempt  further  to  define  the 
probable  practice. 

The  provisions  of  this  section  may  be  applied  in  the  county 
courts  (9  St  10  Vict  c.  95,  8.3],  where  the  cause  is  tried  by  a 
jory,  but  not  otherwise. 

They  do  not  seem  to  be  applicable  to  an  inquisition  of  damages 
before  the  sheriff  (8  &  4  Will.  4,  c.  42,  a.  16),  after  a  Judgment 
bydefaitlt(/(nif«v.BanMf,2M.&W.S13i  l^oodroper  y,  Mkhor^ 
JM,1  A.ar  E.76). 

See  generally  C.  L.  P.  A.  1854,  ss.  OS.  69,  78  (amte,  pp.  270, 27U 
278) ;  and  C.  L.  P.  A.  1860,  s.  25  {ante,  p.  816> 

GUABiJCTEE. 

B.  No  specid  promise  to  be  made  b^  aof  pcTBon  Cbmfdem. 
sfta-  the  passing  of  this  act  to  answer  for  the  4efot,  ^i^ee- 
default,  or  miscarriage  of  another  person,  beiag  in  need  not 
wntiBg,  and  signed  bj  the  party  to  be  charged  ti^re-  t^Sog,' 
with  or  some  other  person  W  him  thereanto  lawfully 
aathofrized,  shall  be  deemed  invalid  to  support  an 
action,  suit  or  other  proceeding  to  charge  the  person 
fay  whom  such  promise  shall  have  been  made,  l^  reason 
^iily  ^lat  the  consideration  for  such  promise  does  not 
appear  in  writing,  or  by  necessary  iaferenee  from  a^ 
written  document. 

This  enactment  does  not  alter  the  law  relating  to  agreements, 
Amhcr  than  hy  so  far  modifying  the  requirements  of  die  Statute 
of  PnMHk  (29  Car.  2,  e.  8,  a.  4),  as  t»  dispease  with  any 
written  statement  of  the  consideration  {Glomr  v.  Baokett,  2 
H.  &  N.  487  ;  L.  J.  26,  Ex.  416;  Holmet  v.  Mimeli,  7  C.  B. 
M.  8.  861 ;  L.  J.  28,  C.  P.  801). 

4.  No  promise  to  answer  for  the  debt,  de&ull^  or  oaaraoteeto 
miscarriage  of  another  made  to  a  firm  consisting  o£  too^'u^ 
two  or  more  persons,  or  to  a  single  person  trading  »ch«ng«iB 

,.r  r      n  j-^  ^  the  firm,  e»- 

■Mer  the  name  of  a  firm,  and  no  promise  to  answer  eept  in  ape- 
for  the  debt,  default  or  miscarriage  of  a  firm  consist-  *^^ 
ing  of  two  or  more  persons,  or  of  a  single  person 
trading  under  the  name  of  a  firm,  shall  be  binding  on 
the  person  making  such  promise  in  respect  of  any- 
thing done  or  omitted  to  be  done  after  a  change  shall 
have  taken  place  in  any  one  or  more  of  the  persons 
constituting  the  firm,  or  in  the  person  trading  under 
the  name  of  the  firm,  unless  the  intention  of  the  par- 
tiea  that  such  promise  shall  continue  to  be  binding 
BOtwithfitacBding  audi  diange  dudl  appear  either  by 
Q  2 
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express  stipulation  or  by  necessary  implication  from 
the  nature  of  the  firm  or  otherwise. 

This  section  merely  affirms  the  common  law  IBaekhouse  v. 
Hall,  6  B.  &  S.  507 ;  h.  J*  34,  Q.  B.  141). 

Atnretywho  5.  Every  person  who,  beins  surety  for  the  debt  or 
thriiat^ur  duty  of  another,  or  being  liable  with  another  for  any 
toMsSn-***^  debt  or  duty,  shall  pay  such  debt  or  perform  such 
ment'of  all  duty,  shall  be  entitled  to  have  assigned  to  him,  or  to  a 
hSd  by*he  trustee  for  him,  every  judgment,  specialty,  or  other 
craditor.  secuHty  which  shall  be  held  by  the  creditor  in  respect 
of  such  debt  or  duty,  whether  such  judgment,  specialty, 
or  other  security  shall  or  shall  not  be  deemed  at  law 
to  have  been  satisfied  by  the  payment  of  the  debt 
or  performance  of  the  duty,  and  such  person  shall  be 
entitled  to  stand  in  the  place  of  the  creditor,  and  to 
use  all  the  remedies,  and,  if  need  be,  and  upon  a  proper 
indemnity,  to  use  the  name  of  the  creditor,  in  any 
action  or  other  proceeding,  at  law  or  in  equity,  in 
order  to  obtain  fix)m  the  principal  debtor,  or  any  co- 
surety, co-contractor,  or  co-debtor,  as  the  case  may 
be,  indemnification  for  the  advances  made  and  loes 
sustained  by  the  person  who  shall  have  so  paid  such 
debt  or  peHbrmed  such  duty,  and  such  payment  or 
performance  so  made  by  such  surety  shall  not  be 
pleadable  in  bar  of  any  such  action  or  other  proceed- 
ing by  him :  provided  always,  that  no  co-surety,  co- 
contractor,  or  co-debtor  shall  be  entitled  to  recover 
from  any  other  co-surety,  co-contractor,  or  co-debtor, 
by  the  means  aforesaid,  more  than  the  just  proportion 
to  which,  as  between  those  parties  themselves^  such 
last-mentioned  person  shall  be  justly  liable. 

A  co-debtor  who  has  paid  the  entire  debt  in  respect  of  whidi 
judgment  had  been  recovered  against  himself  and  the  other 
co-debtors,  is  entitled  under  this  section  to  an  assignment  of 
such  judgment ;  and  it  is  no  defence  to  an  action  by  him  against 
the  judgment  creditor  for  refusing  to  assign  it,  to  plead  that  such 
judgment  had  become  satisfied  by  payment  by  such  co-debtor 
after  he  had  been  taken  in  execution  on  the  judgment  {Baickeiior 
▼.  Lawrence,  9  C.  B.  N.  S.  548 ;  L.  J.  30,  C.  P.  89). 

It  seems  that  when  the  judgment  has  been  assigned,  the 
assignee  may  issue  execution  against  the  co-debtor  in  the  name 
of  the  judgment  creditor  on  giving  him  an  indemnity  (M.  par 
Erie,  C.  J.). 

SembUf  That  the  courts  of  law  have  no  jurisdiction*  mpam 
motion,  to  order  an  assignment  of  securities  by  a  satisfied  creditor 
under  this  section ;  but  that  the  remedy  is  by  action  {PkiUipt  t. 
DUkton,  8  C.  B.  N.  S.  891 ;  L.  J.  29,  C.  P.  228).  UH  Ju»^  Hi 
remedium;  where,  therefore,  a  statute  gives  a  right,  there, 
although  in  express  terms  it  has  not  given  a  remedy,  me  remedy 
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which  by  law  ii  properly  applicable  to  that  right  ibUowB  as  an 
iocident  (per  Holt,  C.  J.,  Ewer  ▼.  Jones,  Salk.  415).  See  also 
T9ur  V.  Child,  6  E.  &  B.  289. 

See  a  form  of  declaration  under  this   section  in  Bullen  & 
Leake's  Precedents  of  Pleadings,  2nd  ed.  p.  144.  /^  /    ,'  , 

Bills  of  Exchange. 

6.  No  acceptance  of  any  bill  of  exchange,  whether  Aooaptwica 
inland  or  foreign,  made  after  the  thirty-first  day  of  fni^^  or 
December,  one  thousand  eight  hundred  and  fifty-six,  J?"*ffi*®^' 
shall  be  sufficient  to  bind  or  charge  any  person,  unless  onTt,  and 
the  same  be  in  writing  on  such  bill,  or,  if  there  be  ^^^^Ji^* 
more  than  one  part  of  such  bill,  on  one  of  the  said  hit  agent. 
partSy  and  signed  by  the  acceptor  or  some  person  duly 
authorized  by  him. 

7.  Every  bill  of  exchange  or  promissory  note  drawn  What  are  to 
or  made  in  any  part  of  the  United  Kingdom  of  Great  "*i2JSd^ 
Britain  and  Ireland,  the  Islands  of  Many  Guernsey,  buu." 
Jersey,  Aldemey,  and  Sark,  and  the  islands  adjacent 

to  any  of  them,  being  part  of  the  dominions  of  her 
Majesty,  and  made  payable  in  or  drawn  upon  any  per- 
son resident  in  any  part  of  the  said  United  Kingdom 
or  islands,  shall  be  deemed  to  be  an  inland  bill ;  but 
nothing  herein  contained  shall  alter  or  affect  the  stamp 
du^,  if  any,  which,  but  for  this  enactment,  would  be 
payable  in  respect  of  any  such  bill  or  note. 

Merchant  Shipping. 

8.  In  relation  to  the  rights  and  remedies  of  persons  with  refer- 
haying  claims  for  repairs  done  to,  or  supplies  fnr-  JJS^^^* 
nished  to  or  for,  ships,  every  port  within  the  United  •hipl,  eTery 
Kingdom  of  Great  Britain  and  Ireland,  the  Islands  thrunSid 
of  Man,  Guernsey,  Jersey,  Aldemey,  and  Sark,  and  J*"***""* 
the  islands  adjacent  to  any  of  them,  being  part  of  the  ^i%,  ^^^ 
dominions  of  her  Majesty,  shall  be  deemed  a  home 

pent. 

Limitation  of  Actions. 

9.  All  actions  of  account  or  for  not  accounting,  and  Limitation  of 
suits  for  such  accounts,  as  concern  the  trade  of  mer-  ^Merchante* 
dumdize  between  merchant  and  merchant,  their  factors  A.ceoimt«." 
or  servants,  shall  be  commenced  and  sued  within  six 

years  after  the  cause  of  such  actions  or  suits,  or  when 
sach  cause  has  already  arisen,  then  within  six  years 
nfiesr  the  passing  of  this  act ;  and  no  claim  in  respect 
of  a  matter  which  arose  more  than  six  years  before 
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AbMOM  be- 

Tood  MM  or 

impruoa- 

mmtofa 

creditor  not 

tobeadio- 

ftUUty. 


Period  of 
limiudoo  to 
ruQM  to 
loint  deMort 
in  the  king- 
dom, though 
some  are  be- 
yond  seM. 

Judfment 
recovered 
against  Joint 
debton  in 


ihe  commenceitieiit  of  such  action  or  snit  sball  be 
enforceable  hj  action  or  suit,  by  reason  only  of  some 
otber  naatter  of  claim  comprised  in  the  same  account 
having  arisen  within  six  years  next  before  the  com- 
mencement of  such  action  or  suit. 

10.  No  person  or  persons  who  shall  be  entitled  to 
any  action  or  suit  with  respect  to  which  the  period  of 
limitation  within  which  the  same  shall  be  brought  is 
fixed  by  the  act  of  the  twenty-first  year  of  the  reign 
of  King  James  the  First,  ehi^ter  sixteen,  section  threes 
or  by  the  act  of  the  fourth  year  of  the  reign  of  Queen 
Anne,  chapter  sixteen,  section  seyenteen,  or  by  the  act 
of  the  fifty-third  year  of  the  reign  of  King  Greorge  the 
Third,  chapter  one  hundred  and  twenty-seven,  seetioa 
five,  or  by  the  acts  of  the  third  and  fourth  years  of  the 
reign  of  King  William  the  Fourth,  chapter  twenty- 
seven,  sections  forty,  forty-one  and  forty-two,  and 
chapter  forty-two,  section  three,  or  by  the  act  of  the 
sixteenth  and  seventeenth  years  of  the  reign  of  het 
present  Majesty,  chapter  one  hundred  and  thirteen, 
section  twenty,  shall  be  entitled  to  any  time  withm 
which  to  commence  and  sue  such  action  or  suit  beyond 
the  period  so  fixed  for  the  same  by  the  enactments 
aforesaid,  by  reason  only  of  such  person,  or  some  (me 
or  more  of  such  persons,  being  at  the  time  of  such 
cause  of  action  or  suit  accrued  beyond  the  seas,  or,  in 
the  cases  in  which  by  virtue  of  any  of  the  aforesaid 
enactments  imprisonment  is  now  a  disability,  by  reason 
of  such  person  or  some  one  or  more  of  such  persons 
being  imprisoned  at  the  time  of  such  cause  of  action 
or  suit  accrued. 

This  section  has  been  held  to  possess  a  somewhat  retrcwctiTe 
efficacy,  so  as  to  deprive  causes  of  action  accrued  prior  to  the  act, 
of  the  protection  against  the  operation  of  21  Jao.  1,  c  16,  a.  I, 
previously  afforded  by  s.  7  (Comill  v.  Nudum,  8  E.  &  B-  429) ; 
but  see  Jackton  v.  WoolUy  (8  E.  &  B.  778 ;  L.  J.  27,  Q.  B.  448, 
Ex.  Ch.) ;  and  note  to  C.  L.  P.  A.  1860,  s.  2  {ante, pp.297,  298) ; 
and  note  to  s.  14  {pott,  p.  844). 

As  to  the  meaning  of  *' beyond  the  seas  "in  stat.  21  Jao,  I, 
c.  16,  s.  7.  see  Ruekmaboye  ▼.  Moitieuud  (8  Moore,  P.  C.  C.  4). 

11.  Where  such  cause  of  action  or  suit  with  respect 
to  which  the  period  of  limitation  is  fixed  by  the  enact- 
ments aforesaid  or  any  of  them  lies  against  two  or 
more  joint  debtors,  the  person  or  persons  who  shall 
be  entitled  to  the  same  shall  not  be  entitled  to  any 
time  within  which  to  commence  and  sue  any  swik 
action  or  suit  against  any  one  or  more  <^  such  joini 
debtors  who  shall  not  be  beyond  the  seas  at  the  time 
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mth  caoaa  of  tctioa  or  saii  aecraed^  by  reMoa  only  |^  v^^^^j^ 
that  some  other  one  or  more  oi  aaeh  joint  debtors  was  to  proc^d- 
or  were  at  the  time  such  cause  of  aetioQ  accrued  JjJf[*^jy5J** 
bejood  the  seas;  and  such  person  or  persons  so  entitled  yond  aeai 
18  aforesaid  shall  not  be  barred  from  commencing  and  !![[^^"^ 
SDi'eg  any  aetion  or  suit  af^ainst  the  joint  debtor  or 
jobt  debtors  who  was  or  were  beyond  seas  at  the  time 
tlu)  cause  of  action  or  suit  accrued  ailer  his  or  their 
return  from  beyond  seas^  by  reason  only  that  judg- 
ment was  already  recovered  against  any  one  or  more 
of  such  joint  debtors  who  was  not  or  were  not  beyond 
aeas  at  the  time  aforesaid. 

It  would  appear  from  the  terms  of  this  section  that  the  case  of 
ajudginent  recovered  against  one  of  the  joint  debtors  who  was 
beyond  the  seas  at  the  time  the  cause  of  action  accrued,  ia  not 
withio  iu  remedial  operation,  and  that  such  a  judgment  would 
ttiil  be  a  bar  to  a  subsequent  action  against  any  other  of  the 
joint  debtors. 

12.  No  part  of  the  Uivited  Kingdom  of  Great  Definition 
Briiain  and  Irelandj  oor  the  Islands  of  Jfoit,  Gti^rN-  seat.'^^^thin 
•ey,  Jersey^  Aldemey^  and  Sark^  nor  any  islands  adja-  *  *  ^  A"°«i 
cent  to  any  of  them,  being  part  of  the  dominions  of  thb  act. 
her  Majesty,  shall  be  deemed  to  be  beyond  the  seas 

within  the  meaning  of  the  act  of  the  fourth  and  fifth 
jears  of  the  reign  of  QueoD  Anoe,  chapter  sixteen^  or 
of  this  act. 

This  section  is  not  retroacttre  {Flood  r.  Paitenon,  2^  Beay. 
Mi  L.J.SO,  Ch.48e). 

13.  In  reference  to  the  provisions  of  the  acts  of  the  ProTinion  of 
ninth  year  of  the  reign  of  King  Georffe  the  Fourth,  J4^ia„d8. 
chapter  ibarteen,  sections  one  and  eight,  and  the  six-  »n'<i  Mai?' 
teeoth  and   seventeenth  years  of  the  reign  of  her  ./^landJv, 
present  Majesty,  chapter  one  huudred  and  thirteen,  **^*"*'^  *® 
sections  twenty-four  and  twenty-seven,  an  acknow-  mentaV 
ledgment  or  promise  made  or  contained  by  or  in  a  •«•"*•• 
writing  signed  by  an  agent  of  the  party  chargeable 

thereby,  duly  authorized  to  make  such  acknowledg- 
ment or  promise,  shall  have  the  same  effect  as  if  such 
writing  had  been  signed  by  such  party  himself. 

14.  In  reference  to  the  provisions  of  the  acts  of  the  P»rt  w- 
twenty.first  year  of  the  reign  of  King  James  the  First,  SS5J«;tor"* 
diapter  sixteen,  section  three,  and  of  the  act  of  the  ^^'•^"Jt^ 
thini  and  fourth  years  of  the  reign  of  King  William  Srcertain 
the  Fourth,  chapter  forty-two,  section  three,  and  of  S,ta?^oM 
the  act  of  the  sixteenth  and  seventeenth  years  of  the  in  isTourof 
reign  of  her  present  Majesty,  chapter  one  hundred  JSSSj'ac?" 
and  thirteen,  section  twenty,  when  there  shall  be  two 
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or  more  co-contractors  or  co-debtors,  whether  bound  or 
liable  jointly  only  or  jointly  and  severally,  or  executors 
or  administrators  of  any  contractor,  no  such  co-con- 
tractor or  co-debtor,  executor  or  administrator,  shall 
lose  ihQ  benefit  of  the  said  enactments  or  any  of  them, 
so  as  to  be  chargeable  in  respect  or  by  reason  only  of 
payment  of  any  principal,  interest  or  other  money,  by 
any  other  or  others  of  such  co-contractors  or  co- 
debtors,  executors  or  administrators. 

This  section  has  at  length  been  held  not  to  be  retroactive 
(Jaekion  v.  Wooiley.  8  E.  &  B.  778  ;  L.  J.  27»  Q.  B.  448,  Ex.  Ch.) ; 
and  Thompson  v.  Waitkman  (3  Drew.  628;  L.  J.  26,  Ch.  1S4),  it 
no  longer  followed  at  law.  See  further  as  to  retroactive  effect  of 
statutes,  C.  L.  P.  A.  1860,  s.  2,  n.  (ante,  pp.  297,  298). 

See,  as  to  the  application  of  this  section,  Re  Seager*t  EstaU, 
(L.  J.  26,  Ch.  809),  and  CockrUl  v.  Sparket  (1  U.  &  C.  699 ; 
L.J.S2,  Ex.118). 

Rules  and         15.  In  order  to  enable  the  Superior  Courts  of  com- 

m»y  i^™!*  °^^^  ^^  **  Westminster  ^d  Dublin^  and  the  judges 

an/wriuand  thereof  respectively,  to  make  rules  and  r^ulations, 

}ll5^Sjraf*    ^^^  *®  frame  writs  and  proceedings  for  the  purpose  of 

the  purpoioi  giving  effect  to  this  act,  the  two  hundred  and  twenty- 

*     ***'     third  and  two  hundred  and  twenty-fourth  sections  of 

''The  Common  Law  Procedure  Act,  1852,"  shall,  so 

far  as  this  act  is  to  take  effect  in  England,  and  the 

two  hundred  and  thirtv-third  and  two  hundred  and 

fortieth  sections  of  "The  Common  Law  Procedure 

Amendment  Act  (Ireland),  1853,"  shall,  so  far  as  this 

act  is  to  take  effect  in  Ireland,  be  incorporated  with 

tills  act,  as  if  those  provisions  had  been  severally 

herein  repeated  and  made  to  apply  to  this  act. 

Short  title.         16.  In  citing  this  act  it  shall  be  sufficient  to  use  the 

expression  "The  Mercantile  Law  Amendment  Act, 

1856." 

Extent  of  17.  Nothing  in  this  act  shall  extend  to  Scotland. 


(    345    ) 

/the  JUDGE'S  CHAMBERS 

(DBSPATCH  OF  BUSINESS) 

ACT. 

(30  &  31  Vict.  c.  68.) 


An  Act  to  provide  for  the  better  Despatch  of  Business 
in  the  Chambers  of  the  Judges  of  the  Superior 
Courts  of  Common  Law.     [25th  July,  1867.] 

Whebbab  a  great  part  of  the  business  in  the  Chambers 
of  ihe  Judges  of  the  tiiree  Superior  Courts  of  com- 
mon law  at  Westminster  might  with  advantage  to  the 
public  be  disposed  of  by  the  masters  of  the  said  courts  ; 
Be  it  enacted  by  ihe  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  b|r  the  authority  of  the 
same,  as  follows : — 

1.  It  shall  be  lawftl  for  a  majority  of  all  the  judges  ^5^**^ 
of  the  said  courts,  which  majority  shall  include  the  mlymtM^ 
two  chief  justices  or  one  of  the  chief  justices  and  the  '^•JJJ?*' 
chief  baron,  from  time  to  time  to  make  and  publish  thTniMfert 
general  rules  for  ihe  following  purposes ;  that  is  to  say :  {liiJJSJI'Ji 
(1.)  For  empowering  the  masters  of  the  said  courts,  cbambew. 
or  some  one  or  more  of  tiiem,  to  do  any  such 
thing  and  to  transact  any  such  business,  and 
to  exercise  any  such  authority  and  jurisdic- 
tion in  respect  of  the  same,  as  by  virtue  of 
any  statute  or  custom,  or  by  the  rules  and 
practice  of  the  said  courts  or  any  of  them 
respectively,  are  now  done,  transacted,  or 
exercised  by  a  judge  of  the   said  courts 
sitting  at  chambers,  and  as  shall  be  specified 
in  any  such  rule,  except  in  respect  of  matters 
relating  to  the  liberty  of  the  subject : 
(2.)  For  regumting  the  attendance  of  the  said  mas- 
ters at  chambers,  the  course  of  practice  to  be 
there  pursued,  and  the  scale  of  costs  to  be 
there  adopted : 
(3«)  For  fixing,  with  the    sanction  of  the  lords 
commissioners   of  her  Majest3r's   treasury, 
the  table  of  fees  to  be  taken  in  respect  of 
business  to  be  transacted  before  the  said 
<J5 
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Rulei  to  be 
read  in  open 
Court. 
Copy  to  be 
sent  to  the 
Lord  Chaa- 
cellor,  and 
to  be  pub- 
lifhed  In  the 
London 
Oaaette. 

Rules  to  be 
laid  before 
Parliament. 


Right  of 
appeal  from 
ordere  of  the 
master. 


Repeal  of 
part  of  s.  11, 
of  1  Vict, 
c.  80. 


master  at  chambersy  and  for  abolishiDg  or 
altering  from  time  to  time  (with  the  like 
Banction)  each  table  of  fees. 

Under  the  powers  of  thla  section,  R.  G.  M.  T.  1867,  potf,  have 
heen  framed.  These  rules  enumerate  the  classes  of  cases  in  which 
the  masters  shall  not  have  jurisdiction  except  by  consent*  and 
give  them  jurisdiction  in  all  other  cases.  The  same  fees  are 
ordered  to  be  taken  as  were  taken  in  respect  of  the  same  matter 
transacted  before  a  Judge,  and  the  scale  of  costs  to  be  allowed  is 
the  same. 

2.  Every  rule  to  be  made  under  this  act  shall  be 
read  aloud  in  open  court  in  each  of  the  said  courts  ten 
clear  days  at  least  before  the  day  fixed  for  such  rule 
coming  into  operation,  and  v^rithin  one  month  after 
that  daj  a  copy  of  every  such  rule  shall  be  transmitted 
by  the  lord  chief  justice  of  England  to  the  lord 
high  chancellor,  and  shall  also  be  published  in  the 
London  Gazette. 

8.  Every  rule  to  be  made  under  this  act  shall  be 
laid  before  both  Houses  of  Parliament  within  one 
month  after  the  making  thereof  if  Parliament  be  then 
sitting,  or,  if  Parliament  be  not  then  sitting,  within 
one  month  after  the  commencement  of  the  next  aea- 
sion  of  Parliament. 

4.  Every  order  or  decision  made  or  given  under  ihia 
act  by  any  master  sitting  at  chambers  shall  be  as  Talid 
and  binding  on  all  parties  concerned  as  if  the  same 
had  been  made  or  given  before  the  passing  of  this  act 
by  a  judge  sittiug  at  chambers :  provided  always,  that 
it  shall  he  lawful  for  any  person  affected  by  any  order 
or  decision  of  the  master  forthwith,  or  within  such 
time  as  from  time  to  time  shall  be  appointed  by  any 
rule  or  rules  to  be  made  under  this  act,  and  subject  to 
such  conditions  as  to  costs  as  may  be  provided  under 
an^  such  rule  or  rules,  to  appeal  from  such  decision  to 
a  judge  sitting  at  chambers. 

The  appeal  is  by  summons  to  he  taken  out  within  four  days, 
unless  the  time  he  extended  (B.  O.  M.  T.  1867,  jm»<). 

The  appeal  is  no  stay  unless  so  ordered  by  a  judge  or  master 
(Id,) 

The  costs  of  the  appeal  are  in  the  judge's  discretion  (/dL) 

5.  So  much  of  the  eleventh  section  of  the  statute 
made  and  passed  in  the  first  year  of  her  present  Ma- 
jesty, chapter  thirty,  as  provides  that  no  appointment 
of  any  master  shall  take  place  by  the  lord  chief 
justice  or  lord  chief  baron  until  ten  days  dSt&c  the 
certificate  in  such  clause  mentioned  shall  have  been 
laid  before  both  Houses  of  Parliament^  shall  be  and 
the  same  is  hereby  repealed. 


(    347    ) 
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HiULBT  Term,  1853. 

Whebeas  the  practice  of  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer,  in  civil  actions,!  in  re- 
spect of  which  the  said  courts  possess  a  common  juris- 
diction, has  been  to  a  great  extent  superseded  or 
altered  bj  the  Common  Law  Procedure  Act,  1 852,  and 
it  is  expedient  that  the  written  rules  of  practice  of 
the  said  courts  should  be  consolidated  and  rendered 
uniform  ;  it  is  ordered,  that  all  existing  written  rules 
of  practice  in  any  of  the  said  courts  in  regard  to  such 
eiyil  actions,  save  and  except  as  regards  any  step  or 
proceeding  heretofore  taken,  shall  be  and  the  same  are 
herebj  annulled,^  and  that  the  practice  to  be  obserred 
in  the  said  courts  with  respect  to  the  matters  hereafter 
mentioned  shall  be  as  follows;  that  is  to  say: — 

Writ  op  Summons. 

1.  When  a  writ  of  summons  is  indorsed  in  the  spe-  Ante,  p.  ss. 
cial  form  mentioned  in  sect.  27  of  the  Common  Law 
Procedure  Act,  1852,  the  following  are  the  amounts 
which  maj  be  indorsed  by  the  plaintiff's  attorney  or 
agent  upon  the  writ  for  costs  ;  and  to  include  mile- 
age: 

In  actions  above  202. 
Id  town  caotes    -    £3    8    0    In  country  or  agency 

caaes    (including 
mileage)    •        -   £4    0    0 

In  actions  under  20L 
In  town  causes    -    £2  14    0|  In  country  or  agency 

cates    (including 
mileage)    -        -   £3    2    0 

*  ThcM  mks  vert  made  under  the  gentral  powers  of  the  Coorti  and  not 
_d«r  the  C.  L.  P.  A.  ISM,  t.  223  {ante,  p.  178).  They  were  never  laid  be. 
torn  Parliament,  and  therefore  they  have  no  operation  to  alter  any  statute* 
as  the  PL  R.  T.  T.  1863  {poU),  have.  Bowberry  t.  Mofvan,9  Ex.  7S0| 
L,  J.  23.  Ex.  191.    Per  Willes,  armtatdo.) 

Por  the  caiea  decided  before  these  rules  were  made,  on  the  repealed 
rules  of  Will.  4,  Hll.  Term.    See  Chit  Stat.  3rd  ed.  vol.  iiL  p.  795,  et  ttq. 

t  A9  tcqmare  impedit,*^  Tolmm^.  Bishop  of  OarlisU  (Z  C.B.ii);  Mar$halt 
T.  BUhop  qf  BMter  (6  C.  B.  N.  S.  71« ;  L.  J.  28,  C.  P.  300) ;  and  Curlisk  t. 
W»a<0y(L.  R.2H.  L.  391). 

X  Umnritlm  rules  of  practice  remahi  In  force,  except  so  far  as  inconsistent 
with  the  foUowiag  {Bv9  T.  Forta,  13  C.  B.  60i ;  L.  J.  12,  C.  P.  122). 
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Where  the  plaintiff's  attorney,  at  the  time  of  issaing 
the  writ,  claims  more  than  the  sums  fixed  as  above, 
the  indorsement  on  the  writ  of  summons  in  respect  of 
costs  shall  be  as  follows : — **  Such  sum  as  shall  be 
allowed  on  taxation  for  costs."  And  in  case  the  plain- 
tiff shall  be  found  not  entitled  to  more  costs  than  such 
fixed  sums,  or  if  more  than  one-sixth  sum  shall  be  dis- 
allowed, the  plaintiff's  attorney  shall  paj  the  costs  of 
taxation.  So  if  the  attorney  has  indorsed  on  the  writ 
one  of  the  fixed  sums  for  tiie  costs  of  judgment,  and 
claims  more  costs  on  signing  judgment,  and  on  taxa- 
tion shall  be  found  not  entitled  to  more  than  such  sum, 
or  if  more  than  one-sixth  be  taken  off  on  taxation,  the 
plaintiff's  attorney  shall  in  like  manner  pay  the  costs 
of  taxation. 

Appearance. 

Ante,  p.  15.  2.  If  two  or  moro  defendants  in  the  same  action 
shall  appear  by  the  same  attorney  and  at  the  same 
time,  the  names  of  all  the  defendants  so  spearing 
shall  be  inserted  in  one  appearance. 

Attorney  and  Guardian. 

Ante,  p. ««.  3^  ^jj  attorney  not  entering  an  appearance  in  pur- 
suance of  his  undertaking  sha^  be  liable  to  an  attach- 
ment. 

4.  No  attorney  shall  be  changed  without  the  order 
of  a  judge. 

6.  A  special  admission  of  prochein  amy^  or  guar- 
dian, to  prosecute  or  defend  ror  an  infant,  shall  not  be 
deemed  an  authority  to  prosecute  or  defend  in  any  bat 
the  particular  action  or  actions  specified. 

Joinder  of  Parties. 

Ante,  p.  48.  6.  Whenever  a  plaintiff  shall  amend  the  writ  after 
notice  by  the  defendant,  or  a  plea  in  abatement  of  a 
noiijoinder  by  virtue  of  the  Common  Law  Procedure 
Act,  1852,  s.  36,  he  shall  file  a  consent  in  writing  of 
the  party  or  parties  whose  name  or  names  are  to  be 
added,  together  with  an  affidavit  of  the  handwritiug, 
and  give  notice  thereof  to  the  defendant,  unless  Uie 
filing  of  such  consent  be  dispensed  vrith  by  order  of 
the  court  or  a  judge. 
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Pleadings. 

7.  No  side-bar  rule  for  time  to  declare  shall  be  Ante,  p.  m. 
granted. 

8.  The  defendant  shall  not  be  at  liberty  to  waive 
hiB  plea,  or  enter  a  relictd  verifieatione  after  a  de- 
murrer,  without  leave  of  the  court  or  a  judge,  unless 
by  consent  of  the  plaintiff'or  his  attorney. 

See  Chit  Prac.  12th  ed.  vol.  iL  pp.  298»  299,  and  Cooper  v. 
PaiMier  (13  M.  &  W.  734,  n.),  and  Davidson  v.  Bohn  (6  C.  B. 
170). 

9.  In  case  the  time  for  pleading  to  any  declaration  Ante,  p.  m. 
or  for  answering  any  pleadings,  shall  not  have  expired 

before  the  tenth  day  of  August  in  any  year,  the  party 
called  upon  to  plead,  reply,  &c.,  shall  have  the  same 
number  of  days  for  that  purpose  after  the  24th  day  of 
October,  as  if  the  declaration  or  preceding  pleading 
had  been  delivered  or  filed  on  the  24th  of  October. 

10.  Where  a  defendant  shall  plead  a  plea  of  judg-  Ante,  p.  ss. 
ment  recovered,  he  shall  in  the  margin  of  such  plea 

state  the  date  of  such  judgment,  and  if  such  judg- 
ment shall  be  in  a  court  of  record  the  number  of  the 
roll  on  which  such  proceedings  are  entered,  if  anv; 
and,  in  de&ult  of  his  so  doing,  the  plaintiff  shall  be 
at  liberty  to  sign  judgment  as  for  want  of  a  plea;  and 
in  case  the  same  be  &lsely  stated  by  the  defendant, 
the  plaintiff,  on  producing  a  certificate  from  the  proper 
officer  or  person  having  the  custody  of  the  records  or 
proceedings  of  the  court  where  such  judgment  is 
alleged  to  have  been  recovered,  that  there  is  no  such 
record  or  entry  of  a  judgment  as  therein  stated,  shall 
be  at  liberty  to  sign  judgment  as  for  want  of  a  plea. 

Tbb  role  applies  only  to  the  once  weU-known  and  uaual  plea 
of  judgment  recovered  by  the  plaintiff  against  the  defendant  for 
the  same  demand  {Brokenshir  v.  Monger,  11  M.  &  W.  Ill,  per 
Parke,  B.)  It  was  held  not  to  apply  to  a  plea,  that  the  plaintiff 
had  set  up  his  claim  as  a  set-off  in  a  former  action,  and  had  then 
fisiled  (Id.) ;  nor  to  a  plea  by  an  administrator  of  an  outstanding 
judgment  and  no  assets  prater  (Power  v.  Izod,  Jdminittrator,  I 
Bing.  N.  C.  304). 

Patment  of  Moket  into  Coubt. 

11.  No  affidavit  shall  be  necessary  to  verify  the  Ante,  p.  75. 
plaintiff's  signature  to  the  written  authority  to  his 
attorney  to  take  money  out  of  court,  unless  specially 
required  by  the  Master. 
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Ante,  p.  76.  12.  When  money  is  paid  into  court  in  respect  of 
any  particular  sum  or  cause  of  action  in  the  declara- 
tion, and  the  plaintiff  accepts  the  same  in  satisfaction, 
^e  plaintiff,  when  the  costs  of  the  cause  are  taxed, 
shall  be  entitled  to  the  costs  of  the  cause  in  respect  of 
that  part  of  his  claim  so  satisfied,  up  to  the  time  the 
'money  is  so  paid  in  and  taken  out,  whatever  may  be 
the  result  of  any  issue  or  issues  in  respect  of  other 
causes  of  action;  and  if  the  defendant  succeeds  in 
defeating  the  residue  of  the  claim,  he  will  be  entitled 
to  the  costs  of  the  cause  in  respect  of  such  defencei 
commencing  at  '^Instructions  for  Plea,**  but  not  be* 
fore. 

When  money  is  paid  into  court  after  issue  joined,  and  the 
plaintiff  elects  to  go  on  with  the  action  for  the  residue  of  hia 
claim,  and  fails  at  the  trial,  he  is  not  entitled,  on  caxatioo  of 
costs,  to  the  costs  of  preparations  for  trial,  even  although  partly 
incurred  before  the  payment  into  court,  as  the  taxation  ought 
then  to  be  considered  as  taxation  of  the  costs  on  amendment  of 
pleading,  and  not  under  this  rule  {Harrold  v.  Smith,  5  H.  &  N. 
381 ;  L.  J.  29.  Ex.  HI). 

Ante,  p.  75.  13.  Where  money  is  paid  into  court  in  aeyeral 
actions  which  are  consolida^,  and  the  plaintiff,  with- 
out taxing  costs,  proceeds  to.  trial  on  one  and  fails,  he 
shall  be  entitled  to  costs  on  the  others  up  to  the  time 
of  paying  money  into  court. 

Demurrer. 

Ante,  p.  84.  14.  The  party  demurring  may  give  a  notice  to  the 
opposite  party  to  join  in  demurrer  in  four  days,  whidi 
notice  may  be  delivered  separately,  or  indorsed  on  the 
demurrer,  otherwise  judgment. 

Ante,  p.  85.  16.  No  motiou  or  rule  for  a  concilium  shall  be  re- 
quired, but  demurrers,  as 'well  as  all  special  caaea^ 
special  verdicts,  and  appeals  from  (bounty  Courts, 
shall  be  set  down  for  argument  in  the  special  paper 
at  the  request  of  either  party,  four  clear  days  before 
the  day  on  which  the  same  are  to  be  argued,  and 
notice  thereof  shall  be  given  forthwith  by  such  party 
to  the  opposite  party. 

Ante,  p.  84.  16.  Four  clcar  days  before  the  day  appointed  for 
argument  the  plaintiff  shall  deliver  copies  of  the  de- 
murrer book,  special  case,  special  verdict,  or  appeal 
cases,  with  the  points  intended  to  be  insisted  on,  to 
the  Lord  Chief  Justice  of  the  Queen's  Bench  or  Com- 
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mon  Pleas,  or  Lord  Cbief  Baron,  as  iho  case  maj  be, 
and  the  senior  puisne  judge  of  the  court  in  which  the 
action  is  brought;  and  the  defendant  shall  deliver 
copies  to  the  two  other  judges  of  the  court  next  in 
seniority;  and  in  default  thereof  bj  either  party,  the 
other  party  may  on  the  day  following  deliver  such 
copies  as  ought  to  have  been  so  delivered  by  the  party 
making  default ;  and  the  party  making  default  shall 
not  be  heard  until  he  shall  have  paid  for  such  copies, 
or  deposited  with  the  Master  a  sufficient  sum  to  pay 
ibr  such  copies.  If  the  statement  of  the  points  lukve 
not  been  exchanged  between  the  parties,  each  party 
shall,  in  addition  to  the  two  copies  left  by  him,  deliver 
also  his  statement  of  the  points  to  the  other  two 
judges,  either  by  marking  the  same  in  the  margin  of 
the  books  delivered  or  on  separate  papers. 

The  only  proper  place  for  delivering  the  books  is  the  judge's 
chambers  in  Seijeanf  s  Inn  {HowelU  v.  fVffnne,  15  C.  B.  N.  S.  11 ; 
L.J.  S2,  M.C.  241). 

17.  When  there  shall  be  a  demurrer  to  part  only  of  Anu.p.  84. 
the  declaration  or  other  subsequent  pleadings,  those 

parts  only  of  the  declarations  and  pleadings  to  which 
such  demurrer  relates  shall  be  copied  into  the  demurrer 
books;  and  if  any  other  parts  shall  be  copied,  the 
Master  shall  not  allow  the  costs  thereof,  on  taxation, 
either  as  between  party  and  party,  or  as  between  at- 
torney and  client. 

Venue,  Change  of. 

18.  No  venue  shall  be  changed  without  a  special  Ante,  p.  eo. 
order  of  the  court  or  a  judge,  unless  by  consent  of  the 
parties. 

An  attorney  soing  in  person  has  the  right  to  lay  the  Tenoe  in 
transitory  actions  in  Middlesex,  and  the  court  have  no  powo*  to 
change  it  {Grace  v.  Wilmer,  L.  J.  26,  Q.  B.  1). 

Pakticulabs  op  Demand  ob  Sbt-opf. 

19.  With   every  declaration  (unless  the  writ  has  Aiite,p.6s. 
been  specially  indorsed  under  the  provisions  contained 

in  the  25th  section  of  the  Common  Law  Procedure 
Act,  1852),  delivered  or  filed,  containing  causes  of 
action  such  as  those  set  forth  in  Schedule  (B.)  of  that 
act,  and  numbered  from  1  to  14  inclusive,  or  of  a  like 
nature,  the  plaintiff  shall  deliver  or  file  full  particulars 
of  his  demand  under  such  claim,  where  such  parti- 
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calara  can  be  comprised  within  three  folios;  and 
where  the  same  cannot  be  comprised  within  three 
folios,  he  shall  deliver  or  file  snch  a  statement  of  the 
nature  of  his  claim,  and  the  amount  of  the  sum  or 
baUnce  which  he  claims  to  be  due,  as  may  be  com- 
prised within  that  number  of  folios;  and  with  every 
plea  of  set-off  containing  claims  of  a  similar  nature  as 
those  in  respect  of  which  a  plaintiff  is  required  to 
deliver  or  file  particulars,  the  defendant  shall  in  like 
manner  deliver  particulars  of  his  set-off.  And  to 
secure  the  delivery  or  filing  of  particulars  in  all  snch 
cases,  it  is  ordered,  that  if  any  such  declaration  shall 
be  delivered  or  filed,  or  any  plea  of  set-off  delivered, 
without  such  particulars  or  such  statement  as  afore- 
said, and  a  judge  shall  afterwards  order  a  delivery  of 
particulars,  the  plaintiff  or  defendant,  as  the  case  may 
be,  shall  not  be  allowed  anv  costs  in  respect  of  any 
summons  for  the  purpose  of  obtaining  such  order,  or 
of  the  particulars  he  may  afterwards  deliver;  and  a 
copv  of  the  particulars  of  the  demand,  and  set-ofi^ 
shall  be  annexed  by  the  plaintiff's  attorney  to  every 
record  at  the  time  it  is  entered  with  the  proper 
ofllcer. 

Particulars  of  claim  have  been  ordered  by  a  judge  in  an  action 
for  an  iDJury  to  the  person  by  negligent  driving  ( IVick$  v.  Mae^ 
namara,  3  H.  &  N.  568)  ;  see  also  Horiock  v.  Lediard  (10  M.  & 
W.  677). 

The  defendant,  in  an  action  for  calls,  having  pleaded  fraud, 
was  ordered  to  give  particulars  thereof  (MtCreighi,  O.  M.  ▼. 
SUv€ns,  L.  J.  81,  Ex.  455) ;  so  in  an  action  on  a  policy  of  life 
insurance,  where  the  defendant  pleaded  that  the  proposal,  the 
basis  of  the  policy,  was  untrue,  the  court  ordered  particulars  of 
the  symptoms  of  the  disease  alleged  (MarshaU  v.  Emperor  LifkAw^ 
9urance  SocUty,  L.  R.  1,  Q.  B.  55). 

20.  A  summons  for  particulars,  and  order  thereon, 
nw  be  obtained  by  a  defendant  before  appearance, 
and  may  be  made,  if  the  judge  think  fit,  without  the 
production  of  any  affidavit. 

Ante.p.6«.  21.  A  defendant  shaU  be  allowed  the  same  time 
for  pleading  after  the  delivery  of  particulars  under 
a  judge's  order  which  he  had  at  the  return  of  the 
summons,  unless  otherwise  provided  for  in  such  ordw. 

Security  fob  Costs. 

22.  An  application  to  compel  the  plaintiff  to  give 
security  for  costs  must,  in  ordinary  cases,  be  made 
before  issue  joined. 
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An  application  to  compel  the  plaintiff  to  give  security  for  SeeurHtfor 
costs  roust,  in  ordinwry  cases  (see  Gell  v.  Curzon,  4  Exch.  813),   cotu  ffent- 
be  made  before  issue  joined  (R.  6.  H.  T.  1853,  r.  22,  tupra)-,    ^^^^- 
but  it  may  be  made  after  issue  joined,  if  the  necessity  for  it  has 
then  first  come  to  the  defendant's  knowledge,  and  no  step  has 
been  taken  by  the  defendant  in  the  cause  subsequently  to  such 
knowledge  having  been  acquired  (Dmnean  v.  Stint,  6  B.  &  A. 
702) ;  but  it  can  only  be  made  after  a^ipearance  in  an  ordinary 
action,  although  the  affidavit  on  which  it  is  made  need  not  dis- 
close the  state  of  the  proceedings  (Cole  v.  Beardy,  6  Dowl.  161 ){ 
and  so  also  in  cases  under  C.  L.  P.  A.  1854,  s.  93  {ante,  p.  261). 

In  order  to  have  a  stay  of  proceedings  in  the  rule  nisi,  in  an 
application  for  security  for  costs,  a  demand  roust  be  made  to  the 
elairoant,  before  the  court  or  a  judge  is  applied  to  {Bailit  v.  Dt 
Bemales,  1  B.  fir  A.  331);  and,  unless  such  application  be  made, 
the  defendant  may  have  to  pay  the  costs  of  the  motion  (Fletcher 
V.  Lew,  3  A.  &  £.  551).  Two  days'  notice  of  the  application 
must  also  be  served  on  the  claimant  (R.  G.  H.  T.  1853,  r.  160) ; 
but  this  notice  is  not  equivalent  to  a  demand  of  security  (Hiift/^y 
V.  Bmimer,  6  Dowl.  633) ;  the  rule  absolute  will,  however,  stay 
the  proceedings  without  a  previous  application,  until  the  security 
is  given. 

Irrespectively  of  the  provisions  of  C.  L.  P.  A.  1854^  s.  98  Absence 
(ante,  p.  261),  security  for  costs  may  be  ordered  whenever  the  «&''«»«*• 
pbintiff,  or,  if  several,  where  all  the  plaintiffs  (M^Connell  v. 
Johnstone,  1  East,  431  ;  Thomel  v.  Roelanti,  2  C.  B.  290),  perma- 
nently  (Henschen  v.  Garves,  2  H.  Bl.  383;  Foss  v.  Wagner,  2 
Dowl.  499 ;  Drummond  v.  Tillinghirst,  16  Q.  B.  740)  reside  anv- 
where  out  of  the  jurisdiction  (Baxter  v.  Morgan,  6  Taunt  379 ; 
Chevalier,  exort,  ifc,  v.  Finnis,  1  B.  &  B.  277  ;  Limerick  Railway 
Company  v.  Fraser,  4  Bing.  394 ;  Tambisco  v.  Paeifico,  7  Ex.  816, 
L.  J.  21,  Ex.  276).  But  a  distinction  is  made  between  domiciled 
Englishmen  on  the  one  hand,  and  other  British  subjects  and 
Ibieigncrs,  strictly  so  called,  on  the  other  (Chappell  v.  Watts, 
2  E.  &  £.  879 ;  L.  J.  29,  Q.  B.  167).  In  the  case  of  an  English- 
wum,  the  absence  that  entitles  a  defendant  to  security  for  costs 
must  be  voluntary,  as  distinguished  from  absence  in  the  service 
of  the  state  (Whitall  v.  Campbell,  5  H.  &  N.  601 ;  L.  J.  29, 
Ex.  326). 

So  a  plaintiff  in  the  civil  service  of  the  East  India  Company 
and  residing  within  its  territory,  was  liable  to  give  security  for 
cosu  (Phwden  v.  Campbett,  L.  J.  23,  Q.  B.  384). 

The  foreign  master  of  a  foreign  ship,  though  regularly  trading 
to  and  from  England,  roay  be  required  to  give  security  for  costs 
(Nylander  v.  Barnes,  6  H.  fie  N.  509 ;  L.  J.  30,  Ex.  151);  aHter 
in  the  case  of  an  English  ship  (Henschen  v.  Garves,  ubi  supra). 

Where  a  plaintiff's  body  is  at  the  disposal  of  the  crown,  as 
where  he  is  confined  (even  in  England)  under  sentence  of  trans- 
portation, security  may  be  required  (Barrett  v.  Power,  9  Ex. 
338,  L.  J.  23,  Ex.  162) ;  but  see  Marta  v.  Hall  (2  B.  &  P.  836). 
Where  a  plaintiff  carries  on  business  abroad,  and  had  no  per- 
manent residence  in  England,  but  was  in  England  at  the  time  of 
bringing  the  action,  and,  it  was  sworn,  had  no  intention  of  leav- 
ing Uie  country  ;  it  was  held  that  this  was  no  sufficient  answer 
to  an  application  for  security  for  costs,  inasmuch  as  it  was  not 
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&.^sw     >«:  «  Jbir:r»<«<.AMi»I-J-2i.<^  B.97;  Sel^v. 
,:-...-«».   1   I^  A  &:  il^,    ■  rt.  M.  BtmiK  1  CB-JW; 

.jn^a  ^-  «s«a  «:»3ft  «u=Ma  dke  ■enMiC  of  3  &  4  WiO. 
*  i  •^   V  >^    n  •-twra  «He^  a^  W  rero«trd.  and  in  wbkb, 

a«.  .  i  *  5.  :o  J  . . 

rw  >rwa^  s  a  Tiamrif  m.  Vr  xeaelC.  no  §i  ■nnn  far  ordcrnif 
«B«ar;.*  ur  .^AC^  J*~*^«*7  ▼-  £*arwi^p«*  1  C-  *  M.  336  ;  Acs*  ¥. 
^-i«v>^aV    .»^       MT  ttaa  fUsaoff  ia  sninf  on  bebaU 

I  1  V  <«-(.«  >MO-t.  :>tr.  ^  W;  l«  jL  T.  N.  S.2S9,  Ex. 

L  r   HI  H.^ii'u  ir-nupvc  unm  Liioc  Caaa^bctTs  Act>;  bat  wbere 

!■  iafciiMiii"j  KTtmmmt  v. 
10  Ir.  Com.  Lav 

xfar  coots  way  bo 

:*  C  •-  »K  U  J.  2*.  C  P.  3S) ; 


jyTiintrdi 

w  be  osnlTcvt.  tbe  Court 

n*  atWr  person  can  be 

^  U.  It  N.  633» 


,,      9»  &  31  Vict,  c  141, 

jftmi  »c  iawfnl  tar  any  person 

«wt>en«  3  >K»1  arrest, 

.  k^ttl.  sliadcr,  sedoc^ 

:bc  in  a  napetior  court, 

«anaof 


;  n  Toi%.e  of  ijbe  court  in  whicb 
ol  iHpav  anwi«  so  vnke  an  order  tbat 
*«*«»»^  1^  fuouil  3*ul.  o'tniK  a.  3iBie  «»  W  lib.  rem  Mentioned, 
<-^  V. .  ^«v^«^ir  «r  ait  AcngnMsnac^  consa  ••  tbe  satisfKtioa  of 
-«*  *  ife  *Mi,Twi>  j»'  ifc«  ^ni  'inn'^  jr  «nQ»^  tbe  jod|Ee  tbat  bo 
>««'  *  ^Mose  «  *.«*■«  it  V  ^  Tir  ■■■  I  mu  i  en  ^e  soperior  court, 
•o^-w.  t^c*>^  tt  3nt  tt.-tMn  ottaia  >o  «^««4  ;  or  in  tbe  event  of 

ft  five  sack  acunity,  or 
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fuliagr  to  tatit<y  the  ivtdge  as  aforesaid,  that  the  eaoas  b«  re- 
mitted for  trial  before  a  county  court  to  be  therein  named ;  and 
thereupon  the  plaintiff  shall  lodge  the  original  writ  and  the  order 
with  the  registrar  of  such  county  court,  who  shall  appoint  a  day 
for  the  hearing  of  the  cause,  notice  whereof  shall  be  sent  by  post 
or  otherwise  by  the  registrar  to  both  parties  or  their  attorneys ; 
and  the  county  court  so  named  shall  have  all  the  same  powers 
and  jurisdiction  with  respect  lo  the  cause  as  if  both  parties  had 
agreed,  by  a  memorandum  signed  by  them,  that  the  said  county 
court  should  have  power  to  try  the  said  action,*  and  the  same 
had  been  commenced  by  plaint  in  the  said  county  court:  and  the 
costs  of  the  parties,  in  respect  of  the  proceedings  subsequent  to 
the  order  of  the  judge  of  the  superior  court  shall  be  allowed 
according  to  the  scale  of  costs  in  use  in  the  county  courts,  and 
the  costs  of  the  proceedings  in  the  superior  eourts  shall  be  al- 
lowed according  to  the  scale  in  use  in  such  latter  court" 

As  to  the  retrospective  operation  of  this  section,  which  eame 
into  operation  on  the  1st  of  January.  186R,  see  fFoM/  v.  Rilty      r 
(L.  R.  3  C.  P.  26),  and  C.  L. P.  Act,  1860, s.  34,  n.  (cw/e,  p.  S23).  >/Ct  ^  /<  ^  .%.* 

See  generally  upon  the  subject  of  security  for  costs,  ChiL 
Arch.  Prac  12ih  ed.  index,  title  **  Security  for  Costs."  and  see 
Whitall  V.  Campbellt  ubi  smprat  where  it  was  heM  that  a  former 
servant  of  the  East  India  Company,  whose  services  had  been 
transferred  to  the  crown  by  virtue  of  the  21  &  22  Vict.  c.  106, 
was,  while  in  India  on  such  service,  exempt  from  giving  security 
for  costs  upon  suing  here ;  also  Chappie  v.  H^atlt,  ubi  supra,  where 
it  was  held  that  an  othcer,  not  shown  to  have  any  residence  in 
England,  and  who  was  a  native  of  Ireland,  and  servii.g  with  his 
regiment  there,  was  not  exempt  from  being  compelled  to  give 
security  for  costs  in  an  action  brought  by  him,  inasmuch  aa  it 
did  not  appear  that  he  was  removtd  out  of  the  jurisdiction  by  the 
orders  of  the  crown.  A  defendant  residing  abroad  who  has 
brought  error,  and  has  not  put  in  bail  in  error,  may  be  required 
to  give  security  for  costs  {,HiU  v.  Foxy  8  H.  &  N.  6*7). 

See  aa  to  security  for  costs  under  **  The  Joint  Stock  Compa- 
nies' Act,  ISdZf^tf.  24  {JusiraiioM  Steam  Ship  Companjf  i,  Fleming, 
4  Kay  &  J.  407> 

In  the  case  of  joint  stock  companies  with  limited  liability, 
provision  is  made  for  security  for  costs  by  the  Companies'  Act, 
1862,  s.  69,  uifra.f 

Discontinuance. 

23.  To  entitle  a  plaintiff  to  discontinue  after  plea 
pleaded,  it  shall  not  be  necessary  to  obtain  the  de- 
fendant's consent,  but  the  rule  shall  contain  the  under- 
taking on  the  part  of  the  plaintiff  to  pay  the  costs,  and 
a  consent  that  if  they  are  not  paid  within  four  days 


•  Thft  refers  to  19  ft  20  Viet,  e,  108,  s.  SS. 

t  **  Where  a  limited  company  1«  plaintiff  or  partner  in  any  action,  niH  or 
other  legal  proceeding,  any  Judge  having  Jurisdiction  in  the  matter  may,  if  It 
appeant  by  any  credible  te«tiTOony  that  there  1«  reason  to  believe  that  if  the 
defendant  be  succesiifal  in  hi»  derence  the  assets  of  the  company  will  be 
ineuffleient  to  pay  his  costs,  require  safBcient  security  to  l>e  given  for  such 
costs,  aad  may  stay  all  prooeedings  imtO  such  security  la  given.** 
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diitinctly  sworn  that  he  resided  and  intended  to  continue  to  re- 
side here  ;  and  it  was  also  held,  that  it  was  no  answer  to  such 
application,  that  the  action  was  brevght  in  pursuance  of  libertj 
sesenred  by  the  Vice-Chancellor,  it  not  being  brought  by  his  di- 
rection {(Hhm  ▼.  Johiuom,  6  B.  &  A.  908). 

The  possession  by  the  plaintiff  of  real  property  available  to 
process  against  him,  is  an  answer  to  an  application  for  security 
for  costs,  unless  the  plaintiff  be  a  foreigner  ( Swiubtirne  v.  Carter, 
L.  J.  2d»  Q.  B.  16;  per  Crompton,  J.,  B.  C.) 

Peers  {L<trd  Nugent  v.  Harc<mrt,  2  Dowl.  630)  and  others 
(Dukg  de  Mo»tenauo  v.  Christian,  5  M.  &  S.  509)  who  are  privi- 
leged from  personal  process  are,  as  a  consequence,  and  because 
their  persons  are  for  purposes  of  execution  beyond  the  reach  of 
the  ordinary  civil  process  of  the  courts,  exempt  from  liability  to 
give  security  for  costs;  but  foreign  sovereigns  are  not  thus  ex- 
empt (0/Ao,  King  qf  Greece,  v.  Wright,  6  Dowl.  12). 

Security  may  be  required  from  foreign  companies  (^Limerkk 
Rtulway  Company  v.  Fraeer,  ubi  tupra), 

Defendanu  in  replevin  and  in  interpleader  are  upon  the  same 
footing,  in  respect  to  security  for  costs,  as  plaintiffs  in  othec 
actions  (but  see  Ridgwaf^  v.  /ones,  L.  J.  29,  Q.  B.  97  ;  Selby  v. 
CmtchUy,  1  B.  &  B.  505;  Benateeh  v.  Bemtt^  1  C.  B.  Z\Z\ 
WUliame  v.  Crossiitig,  4  D.  &  L.  660). 

Audita  quereU  is  an  action  within  the  meaning  of  S  Se  4  WUL 

4,  c  42,  8.  34,  in  which  costs  may  be  recovered,  and  in  which* 

therefore,  security  for  costs  may  be  ordered  (Uolmee  v.  PewUter^ 

toff,  1  E.  &£.  869). 

Pomrtif  of  The  poverty  of  a  plaintiff  is,  by  itself,  no  ground  for  ordering 

pMi^'  security  for  costs  {Gregory  v.  Eldridge,  2  C.  &  M.  836 ;  Rose  v. 

Jacques,  8  M.  &  W.  135);  nor  that  plaintiff  is  suing  on  behalf 

of  another  {Larssen,  Adminittratrvr,  v.  Monmouthshire  Railway 

Company,  2  Weekly  Notes,  1867,  p.  133;  16  L  T.  N.  $.289.  Ex. 

£.  T.  an  action  brought  under  Lord  Campbeirs  Act);  but  whero 

a  person  in  insolvent  circumstances  sues  substantially  {Tenant  ▼• 

Brown,  5  B.  &  C.  208 ;  McCaffrey  v.  Brenuan,  10  Ir.  Com.  Law 

Rep.  159,  Ex.)  on  behalf  of  another,  security  for  costs  may  be 

required  {Goatley  v.  Emmart,  15  C.  B.  291,  L.  J.  24,  C.  P.  38)  ; 

i  '  C   ('•  '    '    ' '     ' '  -'^bu^  '^  in  Interpleader,  Ridgway  v.  Jones  (uhi  supra). 

When  a  relative  of  an  infant,  who  has  been  appointed  procheim 
and  to  sue  on  his  behalf,  turns  out  to  be  insolvent,  the  Court 
will  remove  him,  unless  it  appears  that  no  other  person  can  be 

?roperIy  appointed  in  his  place  {Lees  v.  Smith,  5  U.  &  N.  632» 
i.  J.  29,  Exch.  294). 
SO  <fr  SI  Fiet  Now  by  the  County  Courts  Act,  1867  (30  &  31  Vict,  c  142, 
c.  143,«.  10.  g.  10),  it  is  enacted  that  *'  It  shall  be  lawful  for  any  person 
against  whom  an  action  for  malicious  prosecution,  il'egal  arrest, 
illegal  distress,  assault,  false  imprisonment,  libel,  sUnder,  seduc- 
tion, or  other  action  of  tort  may  be  brought  in  a  superior  conrt, 
to  make  an  affidavit  that  the  plaintiff  has  no  visible  means  of 
paying  the  costs  of  the  defendant  should  a  verdict  not  be  found 
for  the  plaintiff;  and  thereupon  a  judge  of  the  court  in  which 
the  action  is  brought  shall  have  power  to  make  an  order  that 
unless  the  plaintiff  shall,  within  a  time  to  be  thirein  mentioned;, 
give  full  security  for  the  defendant's  costs  to  the  satisfaction  of 
one  of  the  masters  of  the  said  court,  or  satisfy  the  judge  that  he 
has  a  cause  of  action  fit  to  be  prosecuted  in  the  superior  court, 
all  proceedings  in  the  action  sliall  be  stayed  ;  or  in  the  event  of 
the  plaintiff  being  unable  or  unwilling  to  give  such  security,  or 


HUJkST  TXBMy  1853.  Z56 

bA\mg  to  satisfy  the  )\>dge  as  aforesaid,  that  the  eaoaa  ba  re- 
mitted for  trial  before  a  county  court  to  be  therein  named ;  and 
thereupon  the  plaintiff  shall  loid^e  the  original  writ  and  the  order 
with  the  registrar  of  such  county  court,  who  shall  appoint  a  day 
for  the  hearing  of  the  cause,  nouce  whereof  shall  be  sent  by  post 
or  otherwise  by  the  registrar  to  both  parties  or  their  attorneys ; 
and  the  county  court  so  named  shall  have  all  the  same  powers 
and  jurisdiction  with  respect  to  the  cause  as  if  both  parties  had 
agreed,  by  a  roemoranduaa  signed  by  them,  that  the  said  county 
court  should  have  power  to  try  the  said  action,*  and  the  same 
had  been  commenced  by  plaint  in  the  said  county  court:  and  the 
costs  of  the  parties,  in  respect  of  the  proceedings  itub«e<|uent  to 
the  order  of  the  judge  of  the  superior  court  shall  be  allowed 
according  to  the  scale  of  costs  in  use  in  the  county  courts,  and 
the  costs  of  the  proceedings  in  the  superior  courts  shall  be  al- 
lowed according  to  the  scale  in  use  in  such  latter  court" 

As  to  the  retrospective  operation  of  this  section,  which  eame 
into  operation  on  the  J  st  of  January,  186S,  see  IVocd  v.  lUinf      r 
(L.  R.3C.P.26),andC.  L.P.Act,  1860,8.34,n.(a»/i?,  p.82S).   vU  4^^   •    ^*    ^ 

See  generally  upon  the  subject  of  security  for  costs,  ChiL 
Arch.  Prac.  12ih  ed.  index,  title  "  Security  for  Cot^ts."  and  see 
WkUaU  V.  Campbellt  ubi  smpra^  where  it  was  heM  that  a  former 
servant  of  the  East  India  Company,  whose  services  had  been 
transferred  to  the  crown  by  virtue  of  the  21  &  22  Vict.  c.  106, 
was,  while  in  India  on  such  service,  exempt  from  giving  security 
for  cosu  upon  suing  here;  also  CkappUv,  H^atitt  ubi  supra,  where 
it  was  held  that  an  othcer,  not  shown  to  have  any  residence  in 
England,  and  who  was  a  native  of  Ireland,  and  servii.g  with  his 
regiment  there,  wss  not  exempt  from  being  compelled  to  give 
security  for  costs  in  an  action  brought  by  him,  inasmuch  aa  it 
did  not  appear  that  he  was  remowfd  out  of  the  jurisdiction  by  the 
orders  of  the  crown.  A  defendant  residing  abroad  who  has 
brought  error,  and  has  not  put  in  bail  in  error,  may  be  required 
to  give  security  for  costs  (Hiti  v.  Fm,  3  H.  &  N.  547). 

See  aa  to  security  for  costs  under  "  The  Joint  Stock  Compa- 
nies' Act,  ]857,"s.  24  {Jiuiraiiam  Steam  Ship  Companjf  i.  Fleming, 
4  Kay  &  i.  407> 

In  the  case  of  joint  stock  companies  with  limited  liability, 
provision  is  made  for  security  for  costs  by  the  Companies'  Act, 
1S62,  a.  69,^1^.1 

Discontinuance. 

23.  To  entitle  a  plaintiff  to  discontinne  afler  plea 
pleaded,  it  shall  not  be  necessary  to  obtain  the  de- 
fendant's consent,  but  the  rule  shall  contain  the  under- 
taking on  the  part  of  the  plaintiff  to  pay  the  costs,  and 
a  consent  that  if  thej  are  not  paid  within  four  days 


•  This  refers  to  19  fr  20  Vict  e.  lOS,  t.  28. 

t  **  Where  a  limited  company  Is  plaintiff  or  portoer  In  any  aefton,  ratt  or 
•thcr  leical  proceeding,  any  judge  having  Jurisdiction  in  the  matter  may,  if  It 
i^pears  by  any  credible  te«timonv  that  there  li  reason  to  believe  that  if  the 
Mendsnt  be  successful  in  his  defence  the  assets  of  the  company  will  be 
iamiBelent  to  pay  his  costs,  require  sufBcient  security  to  be  given  for  such 
costs,  sad  may  sUy  all  procsedings  until  such  security  Is  given.** 
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after  taxation  defendant  shall  be  at  liberty  to  siga 
judgment  of  non  pros. 

If  the  plaintiff  doei  not  pay  the  costs,  the  defendant  may  ngn 
judgment  of  non  proi.  Where,  under  the  former  practice,  &e 
defendant  moved  for  judgment  as  in  case  of  a  nonsuit,  the  court 
discharged  the  rule  (Cooper  t.  HoUoway,  1  Hodg.  76);  and  in  a 
case  where  the  plaintiff,  instead  of  paying  the  costs,  took  the 
cause  to  trial  and  got  a  verdict,  the  court  refused  to  disturb  it 
(Edghtgton  V.  Proudmtm^  1  Dowl.  152). 

See  as  to  costs  upon  a  discontinuance  after  an  abortive  trial, 
DoMitl  V.  WUkin  (8  Ex.  166 ;  L.  J.  22,  Ex.  73). 

Stating  Proceedings. 

Ante,  p.  7.         24.  In  anj  action  against  an  acceptor  of  a  bill  of 
exchange,  or  the  maker  of  a  promissory  note,  the 
defendant  shall  be  at  liberty  to  stay  proceedings  on 
payment  of  the  debt  and  costs  in  that  action  only. 
See  Smith  v.  Woodcock  (4  T.  R.  691). 

Cognovit;  Warrant  op  Attorney;  Judge's 
Order  for  Judgment. 

25.  No  judgment  shall  be  signed  upon  any  cognovit 
or  any  warrant  of  attorney  without  such  cognovit  or 
warrant  being  delivered  to  and  filed  by  the  Master, 
who  is  hereby  ordered  to  file  the  same  in  the  order  in 
which  it  is  received. 

See  Cooper  v.  Grant  (12  C.  B.  154). 

An  action  does  not  lie  upon  a  warrant  of  attorney  {Shgrbom  v. 
Lord  Huntingtower,  18  C.  B.  N.  S.  742),  Qor  upon  a  judge's 
order,  even  though  made  by  consent,  where  the  order  gives  a 
particular  remedy  for  enforcing  the  order,  e,g.  by  issuing  execu- 
tion (Hookpayton  v.  Bussell,  10  Excb.  24 ;  L.  J.  23,  Ex.  267  ;  and 
see  Tftames  Iron  Works  Company  v.  Patent  Derrick  Company,  1  J. 
&  H.  98  ;  L.  J.  29,  Ch.  714) ;  but  an  action  may  be  maintained 
on  a  judge's  order  of  reference,  made  by  consent,  this  being 
evidence  of  an  agreement  between  the  parties  to  perform  the 
award  {LievetUy  v.  Gilmore,  L.  R.  1,  C.  P.  570). 

26.  Leave  to  enter  np  judgment  on  a  warrant  of 
attorney  above  one  and  under  ten  years  old,  is  to  be 
obtained  by  order  of  a  judge  made  ex  parte^  and  if  ten 
years  old  or  more,  upon  a  summons  to  show  cause. 

It  must  he  shown  that  the  defendant  was  alive  within  a  rea- 
sonable time  {Stoekt  v.  Willet,  6  Dowl.  221).  Where  the  defen- 
dant  is  abroad,  greater  latitude  is  allowed  (Jokmim  v.  Fry,  5 
Dowl.  215). 

See,  for  circumstances  under  which  leave  may  be  refused, 
Sherbom  v.  Lord  Hwttingtower  (11  W.  R.  145,  Q.  B.  M.  T. 
1862). 
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27.  Every  attorney  or  other  person  who  shall  pre- 
pare any  warrant  of  attorney  to  confess  judgment 
which  is  to  be  subject  to  any  defeasance,  shall  cause 
such  defeasance  to  be  written  on  the  same  paper  or 
parchment  on  which  the  warrant  is  written,  or  cause 
a  memorandum  in  writing  to  be  made  on  such  war- 
rant, containing  the  substance  and  effect  of  such  de- 
feasance. 

28.  The  costs  of  filing  a  judge's  order  for  judgment 
against  a  trader  defendant  under  the  Bankrupt  Act, 
shall  not  be  allowed  unless  specially  ordered  by  the 
judge. 


Evidence;  Admission  and  Inspection  of  Docu- 
ments; SlJBP(ENA  TO  PBODUCE  RECORDS;  DEPO- 
SITIONS ON  Intebbooatoioss. 

29.  The  form  of  notice  to  admit  documents  referred  Aote^pp.ioi, 
to  in  the  Common  Law  Procedure  Act,  1852,  section  '*** 
117,  may  be  as  follows: — 

IntktQ.  B.^ 

C.  P.  V     A.  B.  t.  C.  D. 

or  Excheq.) 

ioemmemU  hereunder  epee\fUd,  and  that  the  iome  may  he  inepeeied 
iy  the  {fi^^*\  *w  attorney  or  agent  at  ,  on  .be- 

tween the  houre  rf        ;  andthe  |  ^^^'  \  U  ^^treby  required, 

wUhin  48  hottre  from  the  kut-mentioned  hour,  to  admit  that  euch  qf 
the  eaid  doewnentt  at  are  tpee^fied  to  be  originals  were  retpeetively 
written,  signed,  or  executed,  as  they  pwrport  respectively  to  have 
been  I  that  such  as  are  specified  as  copies,  are  true  copies  ;  and  such 
docuaeents  as  are  stated  to  have  been  served,  sent,  or  delivered,  were 
so  served,  sent,  or  delivered  respectively,  saving  all  just  exceptions 
to  the  admissibility  of  all  such  documents  as  evidence  in  this  cause, 
DaUd,  8fe. 

G.  H.,  Attorney 

To  E.  F.,  Attorney 

[Here  describe  the  docaments,  the  maDDer  of  doing  which  may 
be  as  f<^owt :] 


Z5S 


BEOUUB  GENBBALBSy 
OrigkmU. 


Deed  of  coTenant  betveeo  A,  fi.  and  C.  D. 

1st  part;  and  £.  F  2nd  part 

Indenture  of  lease  from  il.  B.  to  C.  Z>... .. 
Indentiare  of  release  between  A.  B^  C,  />., 

1st  part,  &c • • 

Letter,  defendant  to  plaintiff 

Policy  of  insurance  on  ffoods  by  ship  /«a. 

b€Um  on  Toyafre  firom  Oporto  to  London . 
Memorandum  of  agreement  between  C,  D., 

captain  of  said  ship,  and  B.  P, 
Bill  of  exchange  for  100/.  at  three  months, 

drawn  by  A*  B,  on  and  accepted  by  C. 

D.,  indorsed  by  J5.  F,  and  (7.  if. 


IMfc. 


1st  January,  1848. 
1st  February,  1848. 

2nd  February,  1846. 
1st  March,  1848. 

Srd  Deeembcr,  1847. 

Ist  January,  1848. 

1st  May,  1849. 


Gvrftf. 


Ante,  p.  lOS. 


^ 


Register  of  baptism  "j 
of  A,  B,  in  the  > 
parish  of  X ......  j 

Letter  —  plaintiff  to  ) 
defendant    j 

Notice  to  produce ) 
P«P«" / 

Record  of  a  judgment . 
of    the    Court    of  I 
Queen's  Bench  in  > 
mn  action,  J.  S.  v.  1 
J.N. ^ 

Letters  patent  of  \ 
King  Charles  1 1,  in  > 
the  RoUs  Chapel  ..j 


Done 


Orioinal  or  DupOotk^  ivw^ 
JM^  or  4tfltwr»rf;  w*w,  kom. 


Jan.  1,  1808. 
Feb.  1, 1848. 
Macoh  1^1848. 


Trinity  Terra, 
10th  Vict. 


Jan.  1, 1680. 


{Sent  by  General  Post^ 
Feb.  2, 1848. 
/SenredMarch2,  1846» 
<     on   dcfendaat't   «u 
(^    torsey,  by  B.  F.  of-» 


The  form  given  by  this  rule  is  similar  to  that  gives  by  the 
rule  H.  T.  4  Will.  4.  It  is  applicable  only  to  documents  in  the 
custody  or  under  the  control  of  the  party  giving  the  notice  ;  but 
if  the  notice  is  intended  to  apply  to  other  documents  it  may  be 
varied  accordingly,  and  the  partv  giving  it  may,  **  if  neceasarj, 
insert  a  special  clause  stating  his  inability,  for  auch  and  todi 
reasons,  to  give  an  inspection  of  the  documents*'  {per  Rolfe,  B., 
Rutter  V.  Chapman,  8  M.  &  W.  $88,  894,  cited  anU,  p.  102). 

30.  In  all  cases  of  trials,  writs  of  inquiiy,  or  in- 
quisitions of  anj  kind,  either  party  maj  call  on  the 
other  partj,  hj  notice,  to  admit  documents  in  the 
manner  provided  bj  and  subject  to  the  provisions  of 
the  Common  Law  Procedure  Act^  18o2;  and  in  caae 
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of  tbe  reftisal  or  neglect  to  admit  after  such  notice 
giyen,  ^e  costs  of  proving  the  document  shall  he 
paid  by  the  party  bo  neglecting  or  refu^ng,  whateyer 
the  result  of  the  cause  maj  he;  unless  at  the  trial  or 
inquisition  the  judge  or  presiding  officer  shall  certify 
that  the  refusal  to  admit  was  reasonable;  and  no  costs 
of  proving  any  document  shall  be  allowed  unless  such 
notice  be  given,  except  in  cases  where  the  omission  to 
give  the  notice  is,  in  the  opinion  of  the  Master,  a 
atvuig  of  expense. 

31.  An  order  upon  the  lord  of  a  manor  to  allow  the  Ante,  p.  294. 
usual  limited  inspection  of  the  court  rolls,  on  the  ap- 
plication of  a  copjiiold  tenant,  may  be  absolute  in  the 

frst  instance,  upon  an  affidavit  that  the  copyhold 
tenant  has  api^ied  for  and  been  refused  inspection. 

As  to  the  former  practice,  see  R.  v.  Shelley  (8  T.  R.  141).  At 
to  onUmited  inspection  of  the  court  rolls,  see  Warrick  v.  Queen* i 
College,  Orford  (L.  R.  8  Ex.  688) ;  and  as  to  payment  of  stew- 
ard's ^es  for  such  inspection,  see  Hoare  v.  Wilam  (L.  R.  4 
Ex.  1). 

32.  No  subpoena  for  the  production  of  an  original 
record  shall  be  issued,  unless  a  rule  of  court  or  the 
order  of  a  judge  shall  be  produced  to  the  officer  issuing 
the  same,  and  filed  with  him,  and  unless  the  writ  shi£ 
be  made  conformable  to  the  description  of  the  doeu- 
ment  mentioned  in  such  rule  or  order. 

33.  All  depositions  of  witnesses  taken  under  the  m?^'^'*'^*' 
order  of  a  judge,  rule  of  court,  or  writ  of  commiesion, 

shall  be  returned  to  and  filed  in  the  office  of  the 
masters  of  the  court  in  which  the  action  or  proceeding 
18  pending. 

Trial,  Notice  op  Trial,  and  Inquibt. 

34.  Notice  of  trial  or  inquiry,  «nd  of  continuance  of  ^'*^»  '•  **• 
trial  Gt  inquiry,  shall  be  given  in  town ;  but  counter- 
mand of  notice  of  trial  or  inquiry  may  be  given  eitiber 

in  town  or  country,  unless  otherwise  ordered  by  the 
court  or  a  judge. 

The  frequency  of  resort  to  writs  of  trial  seems  to  justify  6ie 
iMertioD  here  of  the  statutory  enactments  concerning  them. 

8  &  4  Will.  4,  c.  42.  «  *^  WOl.  5, 

Jm  Act  for  tht  fitrlher  Amendment  qf  the  Law,  and  the  better  Ad' 
vaneement  qf  Justice, 
Section  17.    7%a<  in  any  action  depending  in  any  of  the  eaid  see  17 
MperJsr  cmtrU  for  any  debt  or  demand  in  which  the  enm  sought  to  power  to  di- 
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rectttsuM 
Joined  ia  cer- 
tain  oeoa- 
•ions  to  be 
tried  before 
the  sheriff  or 
My  Judf  e. 
RepHtkdhff 
JO«tSl  VieL 
e.  \4a,  A  6. 


Upmlhere- 

tmncrfawrit 

ofinqmhrfor 

a  trial  of 

iMuet^jidg' 

merUlobe 

Mignedyim- 

Sheriffs  a*  to 


tohmethe 
like  power* 
«ujudge$ai 
nlii  print. 


he  reeoveredt  and  indorsed  on  the  urrit  of  tmwimonit*  thall  not  exceed 
twenty  poundtt  it  ihall  be  lawful  for  the  court  in  which  tuch  suit 
thall  be  depending,  or  any  judge  qf  any  of  the  said  courts,  if  such 
court  or  judge  shall  be  saH^d  that  the  trial  will  not  involve  a»y 
difficult  question  of  fact  or  law,  and  euch  court  or  judge  shall  think 
Jit  so  to  do,  to  order  and  direct  that  the  issue  or  issues  joined  shall  be 
tried  brfore  the  sheriff  of  the  county  where  the  action  is  brought,  or 
any  judge  of  any  court  rf  record  for  the  recovery  of  debt  hs  sudi 
county,  and  for  that  purpose  a  writ  shall  issue  directed  to  such 
sheriff,  commanding  him  to  try  such  issue  or  issues,  by  a  jury  to  be 
summoned  by  him,  and  to  return  such  writ  with  the  finding  rf  the 
jury  thereon  indorsed,  at  a  day  certain,  in  term  or  in  vacation,  to  be 
named  in  such  writ ;  and  thereupon  such  sheriff  or  judge  shall  «»>•- 
mon  a  jury,  and  shall  proceed  to  try  such  issue  or  issues. 

Section  18.  That  at  the  return  of  any  such  writ  of  inquiry,  or 
writ  for  the  trial  of  such  issue  or  issues  as  aforesaid,  costs  shall 
be  taxed,  judgment  signed,  and  execution  issued  forthwith,  unless 
the  sheriff  or  his  deputy  before  whom  such  writ  of  inquiry  may 
be  executed,  or  such  sheriff,  deputy,  or  judge  before  whom  such 
trial  shall  be  had,  shall  certify  under  his  hand  upon  such  writ  that 
judgment  ought  not  to  be  signed  until  the  defendant  shall  haTe 
had  an  opportunity  to  apply  to  the  court  for  a  new  inquiry  or 
trial,  or  a  judge  of  any  of  the  said  courts  shall  think  fit  to  order 
that  judgment  or  execution  shall  be  stayed  till  a  day  to  be  named 
in  such  order ;  and  the  verdict  of  such  jury  on  the  trial  of  such 
issue  or  issues  shall  be  as  valid  and  of  the  like  force  as  a  rerdict 
of  a  jury  at  nisi  prius;  and  the  sheriff,  or  his  deputy,  or  judge, 
presiding  at  the  trial  of  such  issue  or  issues,  shall  have  the  like 
powers  with  respect  to  amendment  on  such  trial  as  are  herein- 
after g^ven  to  judges  at  nisi  prius. 

The  above  section  (3  &  4  Will.  4,  c.  42,  s.  17)  is  repealed  by 
section  6  of  the  County  Courts  Act,  1867  (SO  &  31  Vict.  e.  142), 
which  came  into  operation  on  the  1st  January,  1867  (see  Wood  v. 
Biley,  L.  R.  3  C.  P.  26);  and  in  lieu  thereof  s.  7  of  that  act, 
ifrfra,  contains  provisions  for  the  trial  of  certain  causes  in  the 
county  court. 


To  found  jurisdiction  under  these  enactments,  the  sum  tub- 
stantially  {Allen  v.  Pink,  4  M.  &  W.  140)  sought  to  be  recovered, 
and  indorsed  upon  the  writ  (Oosling  v.  Cotterell,  14  M.  &  W.  71)> 
roust  not  have  exceeded  20/.  ( Burleigh  v.  Kingdom,  2  C.  &  M. 
476);  but  see,  as  to  interest  recovered,  ultra  debt,  and  qui  damages, 
Gutteridge  v.  Seth  (2  Dowl.  N.  S.  954;  and  see  Fryer  v.  Smith, 
6  M.  &  G.  605).  The  claim  must  therefore  have  been  for  Uqm- 
dated  {Jacquoi  v.  Boura,  5  M.  &  W.  155)  damages  for  breach  of 
contract  (Smith  ▼.  Brown,  2  M.  &  W.  851):  nor  could  consent  give 
jurisdiction  (/6.) ;  but  in  a  recent  case  where  an  action  of  tort  was 
thus  tried  by  consent,  and  the  plaintiff  succeeded  at  the  trial,  the 
Court  of  Exchequer  refused  to  set  aside  the  proceedings  upon 
motion  for  want  of  jurisdiction,  and  left  the  defendant  to  his  remedy 
by  writ  of  error  (Car/«r  v.  Wright,  16  W.  R.  110,  M.  T.  1867  >. 

An  action  of  detinue  where  the  value  of  the  goods  as  dmimed 


*  Therefore  In  a  suit  removed  fhnn  the  County  Court  as  there  was 
writ  of  summons,  no  writ  of  trial  oould  Issue.  {Ferry  v.  Bennett,  14  C. 
N.8.40S;  L.  J.  S8,  C.  P.  45). 
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did  not  exceed  20/.  might  hare  been  tried  under  the  above  sec- 
don.     (  WalkMT  ▼.  Needhanh  8  M.  &  G.  557). 

The  sheriff's  jurisdiction  expired  upon  the  writ  becoming  re- 
turnable ;  and  any  trial  after  that  time  was  a  mere  nullity  (C^  ▼• 
Norton,  L.  J.  23,  Ex.  248). 

The  officer  presiding  at  the  trial  might  have  adjourned  the 
trial,  or  the  plaintiff  might  have  withcUawn  the  writ  {Shaw  ▼. 
Omem,  17  C.  B.  524;  L.  J.  25,  C.  P.  103). 

Ruks  mUi  for  new  trials  in  cases  tried  under  writs  of  trial  must 
have  been  drawn  up  on  reading  the  notes  of  the  presiding  officer; 
and  these  must  have  been  verified  by  affidavit  {Johnton  v.  WillSt 
2  C.  &  M.  428 ;  Thomas  v.  Edwardt,  1  C.  M.  &  R.  382).  No  new 
trial  was  granted  in  any  case  tried  under  a  writ  of  trial,  where  the 
verdict  was  for  less  than  61.  (  WiUianu  v.  Evant,  2  M.  &  W.  220). 

Under  the  19  8e  20  Vict.  c.  108,  s.  26,  actions  for  liquidated  19 1  M  Vict. 
claims,  whereof  a  sum  not  exceeding  502.  remains  in  dispute,  ^  ^^^  '*  '^* 
may,  in  certain  cases,  be  sent  down  to  be  tried  in  county  courts. 
The  enactment  is  as  follows : — *<  Where,  in  any  action  of  contract 
brought  in  a  superior  court,  the  claim  indorsed  on  the  writ  does 
not  exceed  fifty  pounds,  or  where  such  claim,  though  it  origi- 
nally exceeded  fifty  pounds,  is  reduced  by  payment  into  court, 
payment,  an  admitted  set-off,  or  otherwise,  to  a  sum  not  exceed- 
mg  fifty  pounds,  a  judge  of  a  superior  court,  on  the  application 
of  either  party,  after  issue  joined,  may,  in  his  discretion,  and  on 
such  terms  as  he  shall  think  fit,  order  that  the  cause  be  tried  in 
anv  county  court  which  he  shall  name  ;  and  thereupon  the  plain- 
tiff shall  lodge  with  the  registrar  of  such  court  such  order  and 
the  issue ;  and  the  judge  of  such  court  shall  appoint  a  day  for 
the  hearing  of  the  cause,  notice  whereof  shall  be  sent,  by  post  or 
otherwise,  by  the  registrar  to  both  parties  or  their  attorneys ;  and 
after  such  bearing  the  registrar  shall  certify  the  result  to  the 
master^  office  of  such  superior  court;  and  judgment  in  accord- 
ance with  such  certificate  may  be  signed  in  such  superior  court." 

Under  this  section,  a  judge  ordered  that  the  trial  in  an  ac- 
tion brought  in  the  Queen's  Bench  should  be  had  in  a  county 
court :  no  application  was  made  to  him  to  impose  any  terms :  the 
action  having  been  tried,  the  costs  were  taxed  by  the  master 
according  to  the  scale  of  the  superior  courts,  so  far  as  regarded 
the  proceedings  in  the  Queen's  Bench ;  but  so  far  as  regarded 
the  proceedings  in  the  county  court.  According  to  the  county 
court  scale.  On  motion  to  review  his  taxation,  it  was  held,  that 
he  was  justified  in  so  £sur  adopting  the  county  court  scale  as  his 
guide  imuaicrrfi  v.  Fo$Ur,  E.  B.  &  E.  737;  L.  J.  27,  Q.  B. 
277). 

The  County  Courts  Act,  1867  (30  &  31  Vict  c.  142),  referred  80 1*  81  Firf. 
to  above,  by  section  7,  extends  the  principle  of  the  19  8r  20  Vict.  ^  ^^  **  ^' 
c  108,  s.  26,  and  confirms  the  rule  of  costs  approved  of  in  Wheat' 
troft  T.  Foster  (ubi  supra) ;  this  section  which  came  into  operation 
on  the  1st  of  January,  1868  (see  Wood  v.  RiUif,  L.  R.  3  C.  P.  26), 
is  as  follows : — 

"  Where  in  any  action  of  contract  brought  or  commenced  in 
any  of  her  Majesty's  superior  courts  of  common  law  the  claim 
indorsed  on  the  writ  does  not  exceed  fifty  pounds,  or  where  such 
daim,  though  it  originally  exceeded  fifty  poundb,  is  reduced  by 
payment,  an  admitted  set-off,  or  otherwise,  to  a  simi  not  exceeding 
Hhy  pounds,  it  shall  be  lawful  for  the  defendant  in  the  action, 

I>.  S 
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within  eight  days  from  the  day  upon  which  the  writ  shall  have 
been  served  upon  him,  if  the  whole  or  part  of  the  demand  of  the 
plaintiff  be  contested,  to  apply  to  a  Judge  at  chambers  for  a  sum- 
mons to  the  plaintiff  to  show  cause  wbY  such  action  should  not  be 
tried  in  the  county  court  or  one  of  the  county  courts  in  wfaidi 
the  action  might  have  been  commenced  ;*  and  on  the  hearing  of 
such  summons  the  judge  shall,  unless  there  be  good  cause  to  the 
contrary,  order  such  action  to  be  tried  accordingly,  and  thereupon 
the  plaintiff  shall  lodge  the  original  writ  and  the  order  with  the  re- 
gistrar of  the  county  court  mentioned  in  the  order,  who  shall  ap- 
point a  day  for  the  hearing  of  the  cause,  notice  whereof  shall  be  sent 
by  post  or  otherwise  by  the  registrar  to  both  parties  or  their 
attorneys,  and  the  cause  and  all  proceedings  therein  shall  be  heard 
and  taken  in  such  county  court,  as  if  the  action  had  been  origi- 
nally commenced  in  such  county  court;  and  the  costs  of  the  par- 
ties in  respect  of  proceedings  subsequent  to  the  ordw  of  the  judge 
of  the  superior  court  shall  be  allowed  according  to  the  scale  of 
costs  in  use  in  the  county  courts,  and  the  costs  of  the  proceedings 
previously  had  in  the  superior  court  shall  be  allowed  according  to 
the  scale  in  use  in  such  latter  court*' 

As  to  what  actions  may  under  this  section  be  tried  in  the  county 
court,  see  note  to  3  &  4  Will.  4,  c  42,  ss.  17, 18  {tmte,  p.  S60.) 

As  to  the  retrospective  operation  of  this  statute,  see  C.  L.  P. 
A.  1860,  s.  84,  n.  {oHte,  p.  822). 

Where  a  cause  is  tried  in  the  county  court  under  19  &  20  Vict, 
c.  108,  s.  26,  the  jurisdiction  to  grant  a  new  trial  remains  in  the 
superior  court  {Baln^orth  v.  Pledge,  L.  R.  1  Q.  B.  427);  and  the 
application  for  this  purpose  must  be  made  to  the  court  within  the 
same  period  from  the  trial  as  if  it  had  uken  place  in  the  superior 
court,  without  regard  to  the  time  of  the  filing  of  the  registrar's 
certificate  in  the  master's  office  {Capeuti  v.  G.  W.  RaUwap  Ca. 
L.  R.2C.P.465). 

Ante,  p.  89.  36.  The  expression  "short  notice  of  trial,"  or  "short 
notice  of  inquiry,"  shall  in  all  cases  be  taken  to  mean 
four  days. 

See  Ftowert  v.  Welch  (9  Exch.  272). 

As  to  the  mode  of  computing  the  days,  see  r.  174,  jtatt, 

A  defendant  is  only  bound  to  take  short  notice  if  under  terms 

to  do  so,  for  the  next  sittings  specified.    If  the  plaintiff  allows  a 

sittings  to  pass,  he  must  give  the  ordinary  ten  days'  notice  under 

the  C.  L.  P.  A.  1852,  s.  97  {Dignam  v.  Jbbotton,  8  M.  &  W.  431). 

Ante,  p.  90.  36.  Notice  of  trial  or  inquiry  may  be  continued  to 
any  sitting  in  or  after  term,  on  giving  a  notice  of 
continuance  four  days  before  the  time  mentioned  in 
the  notice  of  trial  or  inquiry,  unless  short  notice  of 

*  By  sect.  1,  it  it  enacted,  that~"  A  pUint  msy  be  entered  in  the  Couaty 
Court  within  the  district  of  which  the  defendant  or  one  of  the  defendants 
■hall  dwell  or  carry  on  hi«  business  at  the  time  of  bringing  the  action  or 
suit,  or  it  may  be  entered,  by  leave  of  the  Judge  or  registrar,  in  the  County 
Court  within  the  district  of  which  the  defendant  or  one  of  the  defradaMs 
dwelt  or  carried  on  business,  at  any  time  within  six  calendar  months  next 
before  the  time  of  action  or  suit  brought,  or,  with  the  like  leave,  ia  the 
County  Court  in  the  district  of  which  the  cause  of  action  or  suit  wholly  or 
in  part  aroie.*'    /  /     ;  i 

Jet  (^./r/'. /*' 
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trial  or  inqniiy  has  been  giTen,  in  which  cases  two 
days'  preyioos  notice  shall  be  sufficient,  unless  other- 
wise OTdered  by  the  court,  or  a  judge,  or  bjr  content. 

87.  Countermand  of  notice  of  inquiry  shall  be  giyen  Ant*,  p.  90. 
four  days  before  the  daj  of  inquiry  mentioned  in  the 
notice,  unless  short  notice  of  inquiry  has  been  given, 
aad  then  two  days  before  such  day,  unless  otherwise 
ordered  by  the  court,  or  a  judge,  or  by  consent. 

This  rule,  it  will  be  olwerred,  enacts  as  to  countermand  of 
oodce  of  Inquiry  the  provisions  of  the  C.  L.  P.  A.  1S52,  s.  98 
{anU,  p.  90)»  which  has  reference  only  to  countermand  of  notice 
oitriaL 

38.  On  a  replication  or  other  pleading  denying  the 
existence  of  a  record  pleaded  by  the  defendant,  a  rule 
for  the  defendant  to  produce  the  record  shall  not  be 
necessary  or  used,  and  instead  thereof  a  four  days' 
notice  shall  be  substituted,  requiring  the  defendant  to 
produce  the  record,  otherwise  judgment. 

39.  The  costs  of  the  day  for  not  proceeding  to  trial 
or  to  execute  a  writ  of  inquiry  may  be  obtained  by  a 
side-bar  rule,  on  the  usual  affidavit. 

It  would  seem  that  a  defendant,  who  seeks  to  take  advantage 
of  the  non-appearance  of  the  plaintiff  at  the  trial,  should  take 
csrediat  the  jury  are  sworn;  and  should  then  proceed  to  have 
the  plaintiff*  nonsuited,  instead  of  letting  the  cause  be  struck 
out  ( Wame  v.  Hill,  7  C  B.  N.  S.  726 1  L.  J.  29,  C.  P.  201 ;  Leech 
T.  Gibtan^  10  W.  R.  d64»  Ex.  H.  T.  1S62;  Smith  ▼.  Marshall, 
L.J.8S,a  B.SS2;. 

40.  In  all  cases  where  the  plaintiff's  pleading  is  in 
denial  of  the  pleading  of  the  defendant,  without  join- 
ing issue,  the  plaintiff's  attorney  may  give  notice  of 
trud  at  the  time  of  delivering  his  replication  or  other 
subsequent  pleading;  and  in  case  issue  shall  after- 
wards be  joined,  such  notice  shall  be  available;  but  if 
issue  be  not  joined  on  such  replication,  or  other  sub- 
sequent pleading,  and  the  plaintiff  shall  sign  judgment 
for  want  thereof,  and  forthwith  give  notice  of  exe- 
cuting a  writ  of  inquiry,  such  notice  shall  operate 
from  the  time  that  notice  of  trial  was  given  as  afore- 
said; and  in  all  cases  where  the  defendant  demurs  to 
the  plaintifTs  declaration,  replication,  or  other  subse- 
quent pleading,  the  defendant's  attorney,  or  the  de- 
fendant)  if  he  plead  in  person,  shall  be  obliged  to 
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Mcept  notice  of  executing  a  writ  of  inqnirj  on  &e 
back  of  the  joinder  in  demurrer;  and  in  case  the  de- 
fendAit  pleads  a  plea  in  bar  or  rejoinder,  ftc,  to  which 
the  plaintiff  demurs,  the  defendant's  attorney,  or  the 
defendant,  if  he  plead  in  person,  shall  be  obliged  to 
accept  notice  of  executing  a  writ  of  inquiry  on  the 
back  of  such  demurrer. 

This  should  be  read  with  C.  L.  P.  A.  1852,  ss.  77,  79,  and  89 
{amUt  pp.  78,  88). 

41.  Notice  of  a  trial  at  bar  shall  be  giyen  to  the 
Masters  of  the  court  before  giving  notice  of  trial  to 
the  party. 

42.  No  trial  by  proviso  shall  be  allowed  in  the  same 
term  in  which  the  default  of  the  plaintiff  has  been 
made,  and  no  rule  for  a  trial  by  proviso  shall  be 
necessary. 

43.  All  causes  to  be  entered  for  trial  in  London  and 
Middlesex  shall  be  entered  as  follows ;  that  is  to  say, 
if  notice  of  trial  shall  be  given  for  any  sitting  within 
term,  two  days  before  the  day  of  sitting;  and  if  f(M* 
a  sitting  afler  term,  before  eight  o'clock,  p.m.,  of  the 
day  before  the  first  day  of  such  sitting;  and  if  the 
same  shall  not  be  so  entered  for  such  sittings  respec- 
tively, a  ne  recipiatur  may  be  entered. 

.  The  associate,  at  the  request  of  the  defeDdant  or  his  attorney, 
will  enter  a  ne  recipiatur. 

Causes  are  firequently  entered  for  trial  before  the  issue  u  com- 
plete. '  Semble,  this  is  a  mere  irregularity. 

As  to  going  to  trial  with  an  incomplete  issue,  see  Berrerford  ▼. 
Ge<Me«(L.R.  2C.  P.  285). 


Jury  and  View. 

Ante,  pp.  97,      44.  No  rule  for  a  special  jury  shall  be  granted  on 
**•  behalf  of  any  defendant  (or  plaintiff  in  replevin),  ex- 

cept on  an  affidavit,  either  stating  that  no  notice  of 
trial  has  been  Riven,  or  if  it  has  been  given,  then 
stating  the  day  for  which  such  notice  has  been  given; 
aud  in  the  latter  case,  no  such  rule  is  to  be  granted 
unless  such  application  is  made  for  it  more  than  six 
days  before  that  day;  provided  that  a  judge  may,  on 
summons,  order  a  rule  for  a  special  jury  to  be  dniwn 
up  at  any  time. 

The  court  has  no  power  to  grant  a  rule  for  a  special  jury 
before  issue  joined,  even  where,  in  consequence  of  the  defend- 
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toft  being  under  tenns  to  take  ihort  notice  of  trial,  he  would 
sot,  if  he  waited  till  joinder,  be  in  time  to  mo?e  for  a  special 
jorj  a  sufficient  number  of  days  before  the  trial ;  the  proTiso  at 
the  end  of  thb  rule  being  limited  to  the  six  days'  notice  (i>r«««er 
▼.  Ntrmam,  6  C.  B.  N.  S.  427). 

In  a  case  in  which  Keatinff,  J.  had  refused  to  grant  a  specipil  jury 
at  the  instance  of  the  defemiancs,  though  there  had  been  no  laches 
on  their  part,  the  court,  in  the  absence  of  special  grounds  for  so 
doing,  declined  to  interfere  with  his  discretion  {Smith  t.  London 
4>  &  Kaiharine't  Dock  Company,  L.  R.  2  C.  P.  6S0). 

45.  No  caase  shall  be  tried  by  a  special  jury  in  Anto,  pp.  »7 
Middlesex  or  London,  unless  the  rule  for  such  special 

jury  be  served,  and  the  cause  marked  in  the  Associate's 
book  as  a  special  jury  cause,  on  or  before  the  day  pre- 
ceding the  day  appointed  in  Miildlesex  and  London 
respectiyely  for  the  trial  of  special  juries. 

46.  There  shall  be  no  rule  for  the  sheriff  to  return 
a  good  jury  upon  a  writ  of  inquiry,  but  an  order  shall 
be  made  by  a  judge  upon  summons  for  that  purpose. 

47.  Sheriff,  other  than  the  sherifis  of  London  and  Ante,  p.  99. 
Middlesex,  shall,  seven  days  before  the  commission 

day,  make  and  keep  at  their  offices,  for  inspection,  a 
printed  copy  of  the  panel  of  the  special  jurymeif  to  try 
the  special  juir  causes  at  the  assizes,  as  directed  by 
the  Common  Law  Procedure  Act,  1852;  but  such 
special  jury  need  not  be  summoned  except  notice  be 
given  as  provided  for  by  the  112th  section  of  the  said 
act. 

48.  The  rule  for  a  view  may  in  all  cases  be  drawn  Ante,  p.  loo. 
up  by  the  officer  of  the  court,  on  the  application  of  the 

party,  without  a  motion  for  that  purpose. 

49.  Upon  any  application  for  a  view  there  shall  be 
an  affidavit  stating  the  place  at  which  the  view  is  to 
be  made,  and  the  distance  thereof  ft*om  the  office  of 
the  under  sheriff,  and  the  sum  to  be  deposited  in  the 
hand  of  the  under  sheriff  shall  be  10/.  in  case  of  a 
common  jury,  and  16/.  in  case  of  a  special  jury,  if 
gnch  distance  do  not  exceed  five  miles,  and  15/.  in 
caae  of  a  common  jury,  and  21/.  in  case  of  a  special 
juiy,  if  it  be  above  five  miles.  And  if  such  sum  shall 
be  more  than  sufficient  to  pay  the  expenses  of  the 
Tiew,  the  surplus  shall  forthwith  be  returned  to  the 
attorney  of  the  party  who  obtained  the  view;  and  if 
8Qch  sum  shall  not  be  sufficient  to  pay  such  expenses 
the  deficiency  shall  forthwith  be  paid  by  such  attorney 
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to  the  under  sheriff;  and  the  under  sheriff  shall  pay 
and  account  for  the  monej  so  deposited  according  to 
the  scale  followinir^that  is  to  say : 

£  s.  d. 

For  travelling  expenses  to  the  under 
sheriff,  showers,  and  juiymen,  expenses 
actually  paid,  if  reasonable. 

Fee  to  the  under  sheriff,  when  the  dis- 
tance does  not  exceed  five  miles  from 
his  office  1     1     O 

Where  such  distance  exceeds  five  miles       2    2     0 

And  in  case  he  shall  be  necessarily  absent 
more  than  one  day,  then  for  each  day 
after  the  first  a  further  fee  of  .•••...  •     1     1     0 

Fee  to  each  of  the  showers  the  same  as 
the  under  sheriff,  calculating  the  dis- 
tance from  their  respective  places  of 
abode. 

Fee  to  each  common  juiyman,  per  diem       0    5     0 

For  each  special  juryman,  per  diem  . . .  •     1     1     O 

Allowance  for  refreshment  to  the  under 
8heri£^  showers,  and  jurymen,  whether 
common  or  special,  each  per  diem. ...     0    5    0 

To  the  bailiff  for  summoning  each  jury- 
man whose  residence  is  not  more  than 
five  miles  distant  from  the  office  of  the 
under  sheriff. 0    2     6 

And  to  each  whose  residence  does  exceed 

five  miles  of  such  distance •      0    5     0 


New  Tbials,  Motions  in  Absest  of  JuDOusm, 
AND  Judgment  non  obstante  yebbdicto. 

50,  No  motion  for  a  new  trial,  or  to  enter  verdict 
or  nonsuit,  motion  in  arrest  of  judgment,  or  for  judg- 
ment non  obstante  veredictOy  shall  be  allowed  after 
the  expiration  of  four  days  from  the  day  of  trial,  nor 
in  any  case  after  the  expiration  of  the  term,  if  &e 
cause  be  tried  in  term,  or  after  the  expiration  of  the 
first  four  days  of  the  ensuing  term  when  the  cause  is 
tried  out  of  term,  unless  entered  in  a  list  of  post- 
poned motions  by  leave  of  the  court 

See  EUaby  v.  Moore  (18  C.  B.  907  ;  L.  J.  22,  C.  P.  25S),  and 
Pain  V.  Torry  (L.  J.  34,  Ex.  224^.  Ao  extension  of  time  may  be 
granted,  as  where  an  under-sheriff  reftised  to  furnish  his  notes  of 
a  trial  before  him  (  Thomas  ▼.  Edwardt,  1  Cr.  M.  &  R.  S52) :  ae* 
also  Harrii  v.  G.  N.  R.  Company  (11  C.  B.  542).  Where  a  mle 
nisi  has  been  obtained  in  the  wrong  court,  and  the  error  has  not 
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been  dlsoorered  in  tune  to  moTe  in  the  proper  court  within  the 
four  days,  this  rule  may  be  waived  (Hawker  v.  Stale,  17  C.  B. 
695). 

This  rule  applied  to  a  trial  under  a  writ  of  trial  without  refer- 
ence to  the  time  of  the  return  of  the  writ  (Carlin  v.  Partomt, 
L.  R.  2  C.  P.  466,  n.) ;  it  applies  to  a  trial  in  the  coun^  court 
under  19  &  20  Vict  c.  108,  s.  26  (amie,  p.  S61),  without  reference 
to  the  time  of  filing  the  registrar's  certificate  in  the  roa8ter*s 
office  (Copeuti  ▼.  Great  Weettm  Railway  Company,  L.  R.  2  C.  P. 
466). 

51.  No  suitor  who  appears  in  person  shall  be  at 
liberlT  to  set  down  anj  motion  in  such  list  of  post- 
poned motions,  without  the  express  leave  of  the 
court. 

52.  No  affidavit  shall  be  used  in  support  of  a  motion 
for  a  new  trial  in  any  case,  unless  sudi  affidavit  shall 
have  been  made  within  the  time  limited  for  the  making 
such  motion,  without  the  special  permission  of  the 
court  for  that  purpose. 

Gibbs  ▼.  Ttmmdey  (1  C.  B.  640). 

53.  If  such  motion  as  above-mentioned  be  entered 
in  such  list  of  postponed  motions,  or  if  such  motion 
be  postponed  by  leave  of  the  court  in  the  case  of  a 
cause  tried  in  term,  the  attorney  who  has  instructed 
counsel  to  make  the  motion  shall  give  notice  of  it  to 
the  attorney  of  the  opposite  party,  otherwise  judg- 
ment signed  on  behalf  of  the  opposite  party  shall  be 
deemed  regular,  and  every  suitor  who  appears  in 
person  shall  give  a  similar  notice. 

Doed-fTUf/y  V.  airr(16Q.B.  117;  L.  J.  20,  Q.  B.  88). 

54.  If  a  new  trial  be  granted  without  any  mention 

of  costs  in  the  rule,  the  costs  of  the  first  trial  shall        * 
not  be  allowed  to  the  successful  parly,  though  he 
succeed  on  the  second. 

See,  where  verdict  against  evidence,  C.  L.  P.  A.  1854,  s.  44 
(ante.  p.  244). 

See,  as  to  application  of  this  rule  in  cases  within  8  8r  9  Vict 
c  118,  s.  56  (General  Indosure  Act),  Ramney  (Earlqf)  t.  In* 
ekemre  CammietUmere  (2  C.  L.  R.  1651 ;  Q.  B.  T.  T.  1854). 


Judgment. 

55.  No  rule  for  judgment  shall  be  necessary;  and  Ante,  p.  ^. 
afler  the  return  of  a  writ  of  inquiry  judgment  may 
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be  signed  at  the  expiration  of  four  days  from  soch 
return. 

i  56.  All  judgments,  whether  interlocutory  or  final, 
shall  be  entered  of  record  of  the  day  of  Uie  month 
and  yeu*,  whether  in  term  or  yacation,  when  signed, 
and  shall  not  have  relation  to  any  other  day;  but 
it  shall  be  competent  for  the  court  or  a  judge  to  order 
a  judgment  to  be  entered  nunc  pro  tunc. 

See  C.  L.  P.  A.  1852,  t.  139,  n.  (mU,  pp.  119, 120). 
See  as  to  division  of  day,  Wright  ▼.  MitU  (4  H.  &  N.  488 ;  L. 
J.  28.  Ex.  223). 

Ante,  im.  57.  Where  a  plaintiff  or  defendant  has  obtained  a 

106, 107.  verdict  in  term,  or  in  case  a  plaintiff  has  been  non- 
suited at  the  trial  in  or  out  of  term,  judgment  may 
be  signed  and  execution  issued  thereon  in  fourteen 
days,  unless  the  judge  who  tries  the  cause,  or  some 
other  judge,  or  the  court,  shall  order  execution  to 
issue  at  an  earlier  or  later  period,  with  or  without 
terms. 

The  provisions  of  the  C.  L.  P.  A.  1852,  s.  120  (ante,  p.  106), 
are  confined  to  execution  in  causes  out  qf  term.  This  rule,  in 
effect,  extends  that  enactment  to  execution  in  causes  tried  tn 
tenM,  and  on  judgments  of  nonsuit. 

Ante,  p.  ts.  58.  Where  issue  shall  be  joined  in  any  cause  which 
is  ordered  to  be  tried  before  the  sheriff  or  a  judge  of 
an  inferior  court  of  record,  the  defendant  may,  at  the 
time  when,  according  to  the  101st  section  of  the 
Common  Law  Procedure  Act,  1852,  a  defendant  might 
giye  notice  to  the  plaintiff  to  bring  on  an  issue  to  be 
tried,  giye  twenty  days'  notice  to  the  plaintiff  to  bring 
on  the  issue  to  be  tried  before  such  sheriff  or  judge 
at  the  court  to  be  holden  next  after  the  expiration 
of  such  twenty  days;  and  if  the  plaintiff  neglects  to 
give  notice  of  trial  before  such  sheriff  or  judge,  or 
to  proceed  to  trial  in  pursuance  thereof,  the  defend- 
*  ant  may  proceed  as  provided  for  by  the  said  101  st 
section. 

This  rule  made  the  provisions  of  C.  L.  P.  A.  1862,  s.  101  (mmie^ 
p.  92),  applicable  to  writs  of  triaL 

(TOSTS;  SETTING  OFF  DaHAOBS  OB  CoSTS. 

59.  One  day's  notice  of  taxing  costs,  together  with 

1^  a  copy  of  the  bill  of  costs  and  affidavit  of  increase 

(if  any),  shall  be  given  by  the  attorney  of  the  party 
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whose  costs  are  to  be  taxed  to  the  other  pari^,  or 
his  attorney,  in  all  cases  where  a  notice  to  tax  is  ne- 
cessaiy. 

C.  L.  P.  A.  1852,  s.  206,  a  (ante,  p.  159). 

60.  One  appointment  only  shall  be  deemed  neces-    ^ 
suy  for  proceeding  in  the  taxation  of  costs  or  of  an 
attorney's  bill. 

61.  Notice  of  taxing  costs  shall  not  be  necessair  in 
any  case  where  the  defendant  has  not  appeared  in 
person,  or  hj  his  attorney  or  guardian. 

62.  When  issues  in  law  and  fact  are  raised,  the 
costs  of  the  several  issues  both  in  law  and  &ct  will 
follow  the  finding  or  judgment,  and  if  the  party  enti- 
tled to  the  genersd  costs  of  the  cause  obtain  a  yerdict 
on  any  material  issue,  he  will  abo  be  entitled  to  the 
general  costs  of  the  trial;  but  if  no  material  issue  in 
met  be  found  for  the  paiiy  otherwise  entitled  to  the 
general  costs  of  the  cause,  the  costs  of  the  trial  shall 
be  allowed  to  the  opposite  party. 

CaUmdtr  v.  Howard  (10  C.  B.  302 ;  L.  J.  20,  C.  P.  66). 

Pmrtridge  v.  Gardner  (6  Exch.  621). 

Under  the  3  &  4  Will.  4,  c.  42, 8.  84,  the  party  who  is  tuocen- 
fal  upon  a  demurrer  is  entitled  to  a  judgment  for  his  costs, 
irrespectlTe  of  the  termination  of  the  suit;  and  where  such 
judgment  had  been  given  for  the  plaintiff  prior  to  the  trial  of 
the  issues  in  fiurt,  the  withdrawal  of  a  juror,  with  an  agreement 
that  no  further  action  was  to  bo'brought,  was  held  to  be  no  waiver 
of  the  plaintiff's  right  to  these  costs  {Bentley  t.  Dawet,  10  Exch. 
347). 

It  has  been  doubted  whether  this  rule  applies  where  a  party 
has  succeeded  at  the  trial  upon  an  issue  which  was  afterwards 
held  bad  upon  demurrer  (Oxtnham  v.  Smythe,  10  W.  R.  649,  Ex. 
E.  T.  1862). 

63.  No  set-off  of  damages  or  costs  between  parties 
shall  be  allowed  to  the  prejudice  of  the  attorney's  lien 
icT  costs  in  the  particular  suit  against  which  the  set- 
off is  sought;  provided,  nevertheless,  that  interlocu- 
tofy  costs  in  liie  same  suit,  awarded  to  the  adverse 
party,  may  be  deducted. 

As  to  setting-off  interlocutory  costs,  see  MeMlle  v.  L$e*o» 
(L.  J.  27,  Q.  B.  818). 

The  cases  relating  to  the  attorney's  lien  for  costs  are  collected 

in  JDmm  V.  fVtst  (10  C.  B.  420;  L.  J.  20,  C.  P.  1);  Scoti  t.  De 

JUehebonrg  <  1 1  C.  B.  447 ;  L.  J.  20,  C.  P.  263) ;  Lloyd  v.  Mansell 

(L.  J.  22,  Q.  B.  1 10) ;  Shipion  t.  Lamb{7  E. &  B. 84) ;  and  Bruns- 

B  5 
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Am  V.  Mard  (2  E.  &  E.  19 ;  L.  J.  28,  Q.  B  806).  See  also  in 
Chancery,  Sham  ▼.  Neale  (20  Beav.  167  :  L.  J.  24.  Ch.  56S>: 
S^mpttm  V.  Frothero  ( L.  J.  26,  Ch.  671) :  Tert'/y  t.  fVyld  (4  Drew. 
427  ;  L.  J.  28,  Ch.  661):  and.  where  attorney  in  prison.  Re  WU- 
UiUM  (28  Beav. ;  L.  J.  80,  Ch.  609). 

See,  where  interest  in  suit  has  been  assigned,  StancUoen  t.  JVur- 
gatroyd  (L.  J.  27,  Ex.  426). 

See  as  to  distributable  costs,  where  costs  abide  event  of  award, 
Re  Martaek  and  Webber  (  2  E.  &  £.  687  ;  L.  J.  29,  Q.  B.  109). 

See  28  k,  24  Vict.  c.  127,  s.  28,  cited  ante,  p.  267,  n. 


Ebbob. 

Error  iM  54.  Within  eight  days  after  the  filing  with    the 

^J^^  Master  of  the  memorandam  of  error  in  fact>  required 

134, 115. '  bj  the  Common  Law  Procedure  Act,  1852,  the  plaintiff 
in  error  shall  assign  error;  and  in  default,  the  de- 
fendant in  error,  his  executors  or  administrators,  shall 
be  entitled  to  sign  judgment  of  non  pros, 

66.  No  rule  to  plead  to  assignment  of  error  in  fact, 
or  anj  other  pleadings  in  error,  shall  be  necessary,  but 
either  party  may  give  to  the  opposite  party  a  notice 
to  answer  such  pleadings  within  four  days,  otherwise 
judgment;  which  notice  may  be  delivered  separately, 
or  indorsed  on  the  pleading. 

66.  Notice  of  trial,  and  all  other  proceedings  there- 
on, shall  be  the  same  as  in  issues  joined  in  an  ordinary 
action. 

Emn-iniaw,  67,  After  the  suggestion  of  error  in  law,  alleged 
Ante,  pp.  and  denied  as  prescribed  by  the  Common  Law  Pro- 
127—151.  cedure  Act,  1852,  is  entered,  either  party  may  set 
down  the  case  for  argument,  and  forthwith  give  notice 
in  writing  to  the  opposite  party,  and  proceed  to  the 
argument  thereof  as  on  a  demurrer,  without  any  rule 
or  motion  for  a  concilium. 

Ante,  p.  133.  68.  Four  clear  days  before  the  day  appointed  f<H* 
argument,  the  plaintiff  in  error  shall  deliver  copies  of 
the  judgment  roll  of  the  court  below  to  the  judges  of 
the  Queen's  Bench  on  error  from  the  Common  Pleas 
or  Exchequer,  and  to  the  judges  of  the  Common  Pleas 
on  error  fVom  the  Queen's  Bench;  and  the  defendant 
in  error  shall  deliver  copies  thereof  to  the  other  judges 
of  the  Court  of  Exchequer  Chamber  before  whom  the 
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ease  is  to  be  heard,  and  in  defaalt  by  either  party,  the 
other  partj  may  on  the  following  day  deliver  such 
books  as  ought  to  hare  been  delivered  by  the  par^ 
making  default,  and  the  party  making  default  shall 
not  be  heard  until  he  shall  have  paid  for  such  copies, 
or  deposited  with  the  Master  a  sufficient  sum  to  pay 
for  such  copies. 

69.  The  costs  of  proceedings  in  error  shall  be  taxed  Ante,  p.  iss. 
and  allowed  as  costs  in  the  cause. 


Execution. 

70.  It  shall  not  be  necessary,  before  issuing  execu-  Ant«,  pp. 
tion  upon  any  judgment  whatever,  to  enter  the  pro-  ^^»  ^^^*  ^**- 
ceedings  upon  any  roll. 

The  provisions  of  C.  L.  P.  A.  1852,  s.  206  (ante,  p.  159), 
apply  only  to  judraiento  under  the  autJufrity  qf  that  act;  this  rule 
extends  to  a// ju^g^ments. 

71.  No  writ  of  execution  shall  be  issued  till  the 
judgment  paper,  postea,  or  inquisition,  as  the  case  may 
be,  has  been  seen  by  the  proper  officer,  nor  shall  any 
writ  of  execution  oe  issued  without  a  precipe  being 
filed  with  the  proper  officer. 

72.  Every  writ  of  execution  shall  bear  date  on  the 
day  on  which  the  same  shall  be  issued,  and  shall  be 
tested  in  the  name  of  the  Lord  Chief  Justice  or  of  the 
Lord  Chief  Baron  of  the  court  from  which  the  same 
shall  issue,  or  in  case  of  a  vacancy  of  such  office,  then 
in  the  name  of  the  senior  puisne  judge  of  the  said 
court,  and  may  be  made  returnable  on  a  day  certain  in 
term. 

73.  Every  writ  of  execution  shall  be  indorsed  with 
the  name  and  place  of  abdde  or  office  of  business  of 
the  attorney  actually  suing  out  the  same,  and  in  case 
such  attorney  shall  not  be  attorney  of  the  court  in 
which  the  same  is  sued  out,  then  also  with  the  name 
and  place  of  abode  or  office  of  business  of  the  attorney 
of  such  court  in  whose  name  such  writ  shall  be  taken 
out;  and  when  the  attorney  actually  suing  out  any 
writ  shall  sue  out  the  same  as  agent  for  an  attorney  in 
the  country,  the  name  and  place  of  abode  of  such 
attcnmey  in  the  country  shall  also  be  indorsed  upon 
the  said  writ ;  and  in  case  no  attorney  shall  be  em- 
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l^oyed  to  issue  the  writ,  then  it  shall  be  indorsed, 
with  a  memorandum  expressing  that  the  same  has 
been  sued  out  by  the  plaintiff  or  defendant  in  person, 
as  the  case  may  be,  mentioning  the  city,  town  or 
parish,  and  also  the  name  of  the  hamlet,  street,  and 
number  of  the  house  of  such  plaintiff  or  defendant's 
residence,  if  any  such  there  be. 

74.  Writs  of  capitis  ad  satisfaciendum  for  the 
purposes  of  outlawry  on  final  process,  or  to  fix  bail, 
must  be  made  returnable  on  a  day  certain  in  term,  and 
may  be  so  returnable  on  any  day  in  term,  and  it  shall 
be  sufficient  for  either  purpose  that  there  be  eight 
days  between  the  teste  and  return. 

But  see  C.  L.  P.  A.  1854.  a.  90  (antt,  p.  286). 

See  at  to  former  practice,  Kemp  ▼.  Hythp  (1  M.  &  W.  58). 

75.  A  writ  of  capias  ad  satisfaciendum  to  fix  bail 
shall  have  eight  days  between  the  teste  and  return, 
and  must,  in  London  or  Middlesex,  be  entered  four 
clear  days  in  the  public  book  at  the  sheriff's  office. 

76.  Every  writ  of  execution  shall  be  indorsed  with 
a  direction  to  the  sherifl^  or  other  officer  or  person  to 
whom  the  writ  is  directed,  to  levy  the  money  really 
due  and  payable  and  sought  to  oe  recovered,  under 
the  judgment,  stating  the  amount,  and  also  to  levy 
interest  thereon,  if  sought  to  be  recovered,  at  the  rate 
of  four  pounds  per  centum  per  annum  from  the  time 
when  the  judgment  was  entered  up,  or  if  it  was 
entered  up  before  the  Ist  of  October,  1838,  then  from 
that  day;  provided  that  in  cases  where  there  is  an 
agreement  between  the  parties  that  more  than  four 
per  cent,  interest  shall  be  secured  by  the  judgment, 
then  the  indorsement  may  be  accordingly  to  levy  the 
amount  of  interest  so  agreed. 

77.  In  cases  of  an  assessment  of  further  damages, 
pursuant  to  the  statute  of  8  &  9  Will.  3,  it  shall 
be  stated  in  the  body  of  the  writ  of  execution  that 
the  sheriff,  or  other  officer  or  person  to  whom  the  writ 
is  directed,  is  to  l^vy  interest  on  the  damages  assessed 
and  costs'  taxed  in  that  behalf,  at  the  rate  of  four 
pounds  per  centum  per  annum,  iVom  the  day  on  which 
execution  was  awarded,  unless  execution  was  awarded 
before  the  1st  of  October,  1838,  and  in  that  case  fktmi 
that  day. 
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78.  A  plaintiff  shall  not  be  allowed  a  rule  to  quash  Ante,  p.  ii4. 
his  own  writ  of  scire  fcunas  or  revivor,  after  a  de- 
fendant has  appeared,  except  on  payment  of  costs. 

The  role  to  quash  a  fd/o.  is  a  rule  nid  only  (Ad€  ▼.  Siuhhit  4 
DowL  282). 


Audita  Quebela. 

79.  No  writ  of  audita  querelh  shall  be  allowed 
unless  bj  rule  of  court  or  order  of  a  judge. 

The  application  should  be  made  upon  affidavit  {D€€Hie  ▼.  Ker, 
4Exch.82). 


Ektbt  of  Satisfaction  on  Roll. 

80.  In  order  to  acknowledge  satisfaction  of  a  judg- 
ment it  shall  be  requisite  onlj  to  produce  a  satis- 
faction piece,  in  form  as  hereinafter  mentioned;  and 
such  satisfaction  piece  shall  be  signed  by  the  party  or 
parties  acknowledging  the  same,  or  their  personal  re- 
presentatives; and  such  signature  or  signatures  shall 
be  witnessed  by  a  practising  attorney  of  one  of  the 
courts  of  Westminster  expressly  named  by  him  or 
tiiem,  and  attending  at  his  or  their  request,  to  inform 
him  or  them  of  the  mature  and  effect  of  such  satisfac- 
tion piece  before  the  same  is  signed,  and  which  attor- 
ney shall  declare  himself,  in  the  attestation  thereto,  to 
be  the  attorney  for  the  person  or  persons  so  signing 
tiie  same,  and  state  he  is  witness  as  such  attorney 
(provided  that  a  judge  at  chambers  may  make  an 
order  dispensing  with  such  signature  under  special 
circumntances,  if  he  thinks  fit);  and  in  cases  where 
the  satisfaction  piece  is  signed  by  the  personal  repre- 
sentative of  a  deceased,  his  representative  character 
shall  be  proved  in  such  manner  as  the  Master  may 
direct.* 

Form  (/  SeUirfaetUm  PUce. 
h  tht 

Mtmday,  the  day  of  A  J).  186    . 

*  to  wis. — Satisfaction  is  acknowledged  between  plaintifft 

ami  drfendant,  in  an  wtion  for  and 

jind  do  hereby  expreeslff  nominate  and  apwdnt  ,  attorney- 

ai'law,  to  witneee  and  attest  execution  qf'  this  acknowledgment 

rf  satirfaetUm.** 


Signature. 

the  above-named  plaintif, 

DaU. 
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"  Judgment  entered  on  the  dan  rf  <*>  <^ 

year  qf  our  Lord  186        BM  No. 

Signed  ly  ike  taid  intke^^ 

preeenee  qfme  rf  one  rf 

the  attorneys  of  the  court  rf  at 

Westminster,  And  I  hereby  declare 
myse{f  to  be  attorney  for  and  on  bO" 
hatf  qf  the  said  expressly  named 
by  h  and  attending  at  h  re- 
quest  to  b^form  h  qf  the  nature 
and  effect  of  this  acknowledgment  qf 
sati^action  (which  I  accordingly 
did  brfore  the  same  was  signed  by 
h  ).  And  I  alto  declare  that  I 
eubeeribe  my  name  hereto  ae  such 
attorney* 

See  further.  R.  G.  E.  T.  1857,  post. 

Where  a  judgment  is  satUfied,  the  judgment  creditor  may  be 
compelled  to  execute  a  satisfaction  piece. 

Bailable  Proceedings,  Bail,  and  Bail  in  Ebror. 

81.  The  sheriff,  or  other  oflScer  or  person  to  whom 
any  writ  of  capias  shall  be  directed,  or  who  shall  have 
the  execution  and  return  thereof,  shall,  within  six 
days  at  least  after  the  execution  thereof  indorse  on 
such  writ  the  true  day  of  the  execution  thereof. 

82.  Where  the  defendant  is  described,  in  the  writ 
of  capias  or  affidavit  to  hold  to  bail,  by  initials,  or  bj 
a  wroDg  name,  or  without  a  christian  name,  ^e  de- 
fendant shall  not  be  discharged  out  of  custody,  or  the 
bail-bond  delivered  up  to  be  cancelled,  on  motion  for 
that  purpose,  if  it  shall  appear  to  the  court  that  due 
diligence  has  been  used  to  obtain  knowledge  of  the 
proper  name. 

83.  An  action  may  be  brought  upon  a  bail-bond  by 
the  sheriff  himself  in  any  court. 

The  assignee  must  still  bring  his  action  in  that  court  from 
which  the  process  issued  upon  which  the  bond  was  taken. 

84.  In  all  cases  where  the  bail-bond  shall  be  directed 
to  stand  as  a  security,  the  plaintiff  shall  be  at  liberty 
to  sign  judgment  upon  it. 

85.  Proceedings  on  the  bail-bond  may  be  stayed  on 
payment  of  costs  in  one  action,  unless  sufficient  reason 
be  shown  for  proceeding  in  more. 

Where  several  actions  were  proceeded  in  to  verdict,  it  was  held 
too  late  to  apply  to  stay  the  proceedings  on  payment  of  the  costs 
of  one  only  {Johnson  ▼.  Macdonald,  2  DowL  ^^f). 
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See  as  to  conditiona]  relief  of  bail  **  on  payment  of  coats" 
JtUiekM  ▼.  CosUar  (L.  J.  28,  Ex.  209> 

86.  When  bail  to  the  sheriff  become  bail  to  the 
action,  the  plaintiff  may  except  to  them,  though  he 
has  taken  an  assignment  of  the  bail-bond. 

87.  A  plaintiff  shall  not  be  at  liberty  to  proceed  on 
the  bail-bond  pending  a  rule  to  bring  in  the  body  of 
the  defendant. 

WUUU  T.  Otdaker  (7  B.  ft  C.  478). 

88.  No  rule  shall  be  drawn  up  for  setting  aside  an 
attachment,  regularly  obtained  against  a  sheriff,  for 
not  bringing  in  the  body,  or  for  staying  proceedings 
r^ularly  commenced  on  the  assignment  of  any  bail- 
bond,  unless  the  application  for  such  rule  shall,  if 
made  on  the  part  of  the  original  defendant,  be 
grounded  on  an  affidavit  of  merits,  or,  if  made  on  the 
part  of  the  sheriff,  or  bail,  or  any  officer  of  the  sheriff, 
be  grounded  on  an  affidavit  showing  that  such  ap- 
plication is  really  and  truly  made  on  the  part  of  the 
sheri£^  or  bail,  or  officer  of  the  sheriff,  as  the  case 
may  be,  at  his  or  their  own  expense,  and  for  his  or 
their  indemnity  only,  and  without  collusion  with  the 
original  defendant. 

89.  Whenever  a  plaintiff  shall  rule  the  sheriff  on  a 
return  of  cepi  corpus  to  bring  in  the  body,  the  de- 
fendant shdl  be  at  liberty  to  put  in  and  perfect  bail 
at  any  time  before  the  expiration  of  such  rule;  and  a 
plaintiff,  having  so  ruled  the  sheriff,  shall  not  proceed 
on  any  assignment  of  the  bail-bond,  until  the  time  has 
expired  to  bring  in  the  body  as  aforesaid. 

90.  In  case  a  rule  for  returning  a  writ  of  capias 
shall  expire  in  vacation,  and  the  sheriff  or  other  officer 
having  ^e  return  of  such  writ  shall  return  cepi  corpus 
thereon,  a  rule  may  thereupon  issue,  requiring  the 
sheriff  or  other  officer,  within  the  like  number  of  days 
after  the  service  of  such  rule  as  by  the  practice  of  the 
court  is  prescribed  with  respect  to  rules  to  bring  in 
the  body  issued  in  term,  to  bring  the  defendant  into 
courts  by  forthwith  putting  in  and  perfecting  bail 
above  to  the  action;  and  if  the  sheriff  or  other  officer 
shall  not  dulv  obey  such  rule,  an  attachment  shall 
issue  in  the  following  term  for  disobedience  of  such 
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rule,  whether  the  bail  shall  or  shall  not  hare  been  put 
in  and  perfected  in  the  meantime. 

91.  Notice  of  more  bail  than  two  shall  be  deemed 
irregular  unless  by  order  of  the  court  or  a  judge. 

92.  The  bail,  of  whom  notice  shall  be  given,  shall 
not  be  changed  without  leave  of  the  court  or  a  judge. 

93.  No  person  or  persons  shall  be  permitted  to  jus- 
tify himself  or  themselves  as  good  and  sufficient  bail 
for  any  defendant  or  defendants  if  such  person  or 
persons  shall  have  been  indemnified  for  so  doing  by 
the  attorney  or  attorneys  concerned  for  any  such  de- 
fendant or  defendants. 

94.  If  any  person  put  in  as  bail  to  the  action,  except 
for  the  purpose  of  rendering  only,  be  a  practising 
attorney,  or  clerk  to  a  practising  attorney,  or  a  sheriff's 
officer,  baili^  or  person  concerned  in  the  execution  of 
process,  the  plaintiff  maj  treat  the  bail  as  a  nullity, 
and  sue  upon  the  bail-bond  as  soon  as  the  time  for 
putting  in  bail  has  expired,  unless  good  bail  be  duly 
put  in  in  the  meantime. 

95.  In  the  case  of  country  bail,  the  bail-piece  shall 
be  transmitted  and  filed  within  eight  days. 

96.  A  defendant  may  justify  bail  at  the  same  time 
at  which  they  are  put  in,  upon  giving  four  days' 
notice  for  that  purpose,  before  1 1  o'clock  in  the  morn- 
ing, and  exclusive  of  Sunday.  If  the  plaintiff  is 
desirous  of  time  to  inquire  after  the  bail,  and  shall 
give  one  day's  notice  thereof  as  aforesaid  to  the  de- 
fendant, his  attorney  or  agent,  as  the  case  may  be, 
before  the  time  appointed  for  justification,  stating 
therein  what  further  time  is  required,  such  time  not 
to  exceed  three  days,  then  (unless  the  court  or  a 
judge  shall  otherwise  order)  ^e  time  for  putting  in 
and  justifying  bail  shall  be  postponed  accordingly,  and 
all  proceedings  shall  be  stayed  in  the  meantime. 

97.  Every  notice  of  bail  shall,  in  addition  to  the 
descriptions  of  the  bail,  mention  the  street  or  place, 
and  number  (if  any),  where  each  of  the  bail  resides, 
and  all  the  streets  or  places,  and  numbers  (if  any),  in 
which  each  of  them  has  been  resident  at  any  time 
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within  the  last  six  months^  and  whether  he  is  a  house- 
keeper or  freeholder. 

98.  If  ihe  notice  of  bail  shall  be  accompanied  hj  an 
affidavit  of  each  of  the  bail,  according  to  the  following 
f^Min,  and  if  the  plaintiff  afterwards  except  to  such 
bail,  he  shall,  if  such  bail  are  allowed,  paj  the  costs 
of  justification;  and  if  such  bail  are  rejected,  the  de- 
fendant shall  pay  the  costs  of  opposition,  unless  the 
court  or  a  judge  thereof  shall  otherwise  order. 

Form  rf  4ffidamt  af  Justi/ieaiUm  rf  BaiL 

1»  ike  Queen'i  Bench  [or  **  Commom  Pleas,"  or  **  Bicheqmer  qf 

PUaSt"  at  the  case  may  be]. 

Between  A.  B.  PUtiniify  and  C.  D.  Drfendani. 

B.  B,,  eme  qf  the  bailfifr  the  above- named  dqfendantt  maketh  oaik, 
and  ecdth  that  he  is  a  housekeeper  [or  freeholder,  as  the  case  may 
be],  residing  at  [describing  particularly  the  street  or  place, 

and  number,  if  any]  :  that  he  is  worth  proj)erty  to  the  amonnl  rf 
£  [the  amount  required  by  the  practice  of  the  courts]  over 
and  above  what  will  pay  all  his  just  deble  [if  bail  in  any  other 
action  add  *'  and  every  other  sum  for  which  he  is  now  baiP*] ;  thai 
he  is  not  bail  for  any  drfendant  except  in  this  action  [or,  if  bail  in 
any  other  action  or  actions,  add  "  except  for  C.  D.  at  the  suit  tf 
^.¥^  in  the  court  i/  tnthesumqft  ,  for  G.H.at  the 

emit  of  I,  K.  in  the  court  of  in  the  sum  of  £  ,"  speci- 

fying the  several  actions,  with  the  courts  in  which  they  are 
broi^t,  and  the  sums  in  which  the  deponent  is  bail]  ;  that  the 
deponents  property,  to  the  amount  of  the  said  sum  of  £  [if 

bail  in  any  other  action  or  actions,  here  add  "  and  <f  all  other 
smms  for  which  he  is  now  bail  as  qforesaid'*'],  consists  qf  [here  spe- 
cify the  nature  and  value  of  the  property  in  respect  of  which  the 
bail  proposes  to  justify  as  follows :  "  stock  in  tradcy  im  Ms  business 
qf  y  carried  on  by  him  at  ,  rf  the  value  rf  £  ; 

if  good  book  debts  owing  to  him  to  the  awtount  qf£  ;  (ffuT' 

miture  in  kis  house  at  qf  the  value  qf  £  iqf  a  freehold 

or  leasehold  farm  qf  the  value  of  £  ,  situate  at  ,  oeen- 

pied  by  ,  at  qf  a  dwelUng-house  qf  the  value  qf  £  , 

situate  at  ,  occupied  by  ;"  or  of  other  property,  par- 

ticularizing each  description  of  property  with  the  value  thereof]  ; 
amd  that  the  deponent  hath  for  the  last  six  months  resided  at 
[describing  the  place  or  places  of  such  residence]. 

Sworn  [&c.  as  usual]. 

See  as  to  form,  R.6.  M.  V.  1852,  r.  2,^of<. 

99.  If  the  plaintiff  shall  not  give  one  day's  notice 
of  exception  to  the  bail  bj  whom  such  affidavit  shall 
haye  been  made,  the  recognizance  of  such  bail  may 
be  taken  out  of  court  without  other  justification  than 
such  affidayit. 

100.  Where  notice  of  bail  shall  not  be  accompanied 
hj  each  affidayit,  and  in  bail  in  error,  the  plaintiff  maj 
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except  thereto  within  twenty  days  next  after  the 
putting  in  of  such  bail,  and  notice  thereof  given  in 
writing  to  the  plaintiff  or  his  attorney,  or  where 
special  bail  is  put  in  before  any  commissioner  the 
plaintiff  may  except  thereto  within  twenty  days  next 
after  the  bail-piece  is  transmitted  and  notice  thereof 
given  as  aforesaid;  and  no  exception  to  bail  shall  be 
admitted  after  the  time  hereinbefore  limited. 

101.  Affidavits  of  justification  shall  be  deemed  in- 
sufficient unless  they  stato  that  each  person  justifying 
is  worth  double  the  amount  sworn  to  over  and  above 
what  will  pay  his  just  debts,  and  over  and  above  every 
other  sum  for  which  he  is  then  bail,  except  when  the 
sum  sworn  to  exceeds  1,000/.,  when  it  shall  be  suffi- 
cient for  the  bail  to  justify  in  1,000/.,  beyond  the  sum 
sworn  to. 

102.  It  shall  be  sufficient  in  all  cases,  if  notice  of 
justification  of  bail  be  given  two  days  before  the  time 
of  justification. 

103.  In  all  cases  bail  either  to  the  action  or  in 
error  shall  be  justified,  when  required,  within  four 
days  after  exception,  before  a  judge  at  chambers,  both 
in  term  and  vacation. 

104.  Bail,  though  rejected,  shall  be  allowed  to 
render  the  principal  without  entering  into  a  fresh 
recognizance. 

105.  Bail  shall  be  at  liberty  to  render  the  principal 
at  any  time  during  tlie  last  day  for  rendering,  so  as 
they  make  such  render  before  the  prison  doors  are 
closed  for  the  night. 

106.  On  application  by  defendant  or  his  bail,  or 
either  of  them,  for  an  order  to  render  a  defendant  to 
a  county  gaol,  it  shall  be  specified  on  whose  behalf 
such  application  shall  be  made,  the  stato  of  the  pro- 
ceedings in  the  cause,  for  what  amount  the  defendant 
was  held  to  bail,  and  by  the  sheriff  of  what  county  he 
was  arrested,  which  facts  shall  be  stated  in  the  order; 
and  that  on  such  order  being  lodged  with  the  gaolm* 
of  the  county  gaol  in  which  such  defendant  was  so 
arrested,  the  defendant  may  be  rendered  to  his  cus- 
tody in  discharge  of  the  bail;  and  that  on  such  lodg- 
ment and  render  a  notice  thereof,  and  of  the  defend- 
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anfs  being  actuallj  in  custodj  thereon,  in  writing, 
signed  by  the  defendant  or  his  bail,  or  either  of  them, 
or  the  attorney  or  agent  of  any  or  either  of  them, 
shall  be  delivered  to  the  plaintiff's  attorney  or  agent^ 
and  thereupon  the  bail  for  the  said  defendant  shaU  be 
wholly  exonerated,  without  entering  any  exaneretur, 

107.  If  a  defendant  shall  be  in  custody  of  the  gaoler 
of  any  county  gaol,  by  virtue  of  any  process  issued 
out  of  auy  of  the  said  courts,  he  may  he  rendered  in 
discharge  of  his  bail  in  any  action  depending  in  the 
said  court  in  like  manner  as  is  last  hereinbefore  pro- 
vided, and  thereupon  the  bail  shall  be  wholly  exone- 
rated without  entering  any  exoneretur. 

108.  Where  the  plaintiff  proceeds  by  action  on  the 
recognizance  of  ball,  the  bail  shall  be  at  liberty  to 
render  their  principal  at  any  time  within  the  space  of 
eight  days  next  after  the  service  of  the  process  upon 
them,  but  not  at  any  later  period;  and  notice  thereof 
given,  the  proceediugs  shall  be  stayed  upon  payment 
of  the  costs  of  the  writ  and  service  thereof  only. 

109.  Bail  shall  only  be  liable  to  the  sum  sworn  to 
by  the  affidavit  of  debt  and  the  costs  of  suit,  not 
exceeding  in  the  whole  the  amount  of  their  recogni- 
sance. 

The  meaning  of  this  rule  is  that  bail  are  only  liable  to  the 
amoant  of  the  debt  mentioned  in  the  order  to  hold  to  bail  and 
indorsed  on  the  capias,  and  coats  (/mmm  ▼.  TepptTf  1  E.  &  £. 
S27;L.J.  28,0.  B.  85). 

8ee  also  Fmuandau  ▼.  Nath  (2  DowL  767). 

110.  To  entitle  bail  to  a  stay  of  proceedings  pend-  Baa  m 
ing  a  writ  of  error,  the  appucation  must  be  made 
before  the  time  to  surrender  is  out. 

111.  Whenever  two  or  more  notices  of  justification 
of  bail  shall  have  been  given  before  the  notice  on 
which  bail  shall  appear  to  justify,  no  bail  shall  be 
permitted  to  justify  without  first  paying  (or  securing 
to  the  satisfaction  of  the  plain  tifi;  his  attorney  or 
agent)  the  reasonable  costs  incurred  by  such  prior 
notices,  although  the  names  of  the  persons  intended 
to  justify,  or  any  of  them,  may  not  have  been  changed, 
and  whether  the  bail  mentioned  in  any  such  prior 
noUce  shall  not  have  appeared,  or  shall  have  been 
rejected. 
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£JECT1C£KT» 

Ante,  p.  147.  112.  No  judgment  Id  ejectment  for  want  of  appear- 
ance or  defence,  whether  limited  or  otherwise,  shall  be 
signed  without  first  filing  an  affidavit  of  the  service 
of  the  writ,  according  to  the  Common  Law  Procedure 
Act,  1852,  and  a  copj  thereof,  or,  where  personal 
service  has  not  been  effected,  without  first  obtaining 
a  judge's  order  or  a  rule  of  court  authorizing  the 
signing  such  jud^ent;  which  said  rule  or  order,  or  a 
duplicate  thereof  shall  be  filed,  together  with  a  copj 
of  the  writ. 

Ante,  p.  145.  113.  Where  a  person  not  named  in  the  writ  in 
ejectment  has  obtained  leave  of  the  court  or  a  judge 
to  appear  and  defend,  he  shall  enter  an  appearance 
according  to  the  Common  Law  Procedure  Act,  1862, 
entitled  in  the  action  against  the  party  or  parties 
named  in  the  writ  as  defendant  or  defendants,  and 
shall  forthwith  give  notice  of  such  appearance  to  the 
plaintiff's  attorney,  or  to  the  plaintiff,  if  he  sues  in 
person. 

Ante,  p.  150.  1 14.  If  the  plaintiff  in  ejectment  appears  at  the 
trial,  and  the  defendant  does  not  appear,  the  defend- 
ant shall  be  taken  to  have  admitted  the  plaintifiTs 
title,  aod  the  verdict  shall  be  entered  for  the  plaintiff^ 
without  producing  any  evidence,  and  the  plaintiff 
shall  have  judgment  for  his  costs  of  suit  as  in  other 
cases. 
See  PL  R.  T.  T.  1855,  r.  29,  pott. 

Causes  removed  fbom  Inferior  Courts. 

115.  Rules  to  appear  in  causes  removed  from  in- 
ferior courts  shall  in  all  cases  be  a  four-day  rule,  both 
in  term  and  vacation. 

116.  In  cases  of  removal  of  causes  from  inferior 
courts  by  habeas  corpus,  where  bail  is  required  to  be 
put  in  on  behalf  of  the  defendant,  the  same  practice 
shall  be  used,  as  near  as  may  be,  as  in  putting  in  bail 
to  an  ordinary  action,  and,  in  the  event  of  no  bail 
being  put  in  within  eight  da^s  after  the  habeas  corpus 
allowed,  a  procedendo  may  issue. 

117.  If  a  cause  be  removed  from  an  inferior  court 
having  jurisdiction  of  the  cause,  the  costs  in  the  court 
below  shall  be  costs  in  the  cause. 
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Pekal  Actions,  compoundiko  of. 

118.  Leaye  to  compound  a  penal  action  shall  not  be 
giyen  in  cases  where  part  of  the  penalty  goes  to  the 
Crown,  unless  notice  shall  have  been  given  to  the 
proper  officer;  but  in  other  cases  it  maj. 

The  application  for  leave  to  compound  cannot  be  made  till 
after  plea  pleaded  (Ret  v.  Collier,  2  Dowl.  581). 

119.  The  rule  for  compounding  any  qui  tarn  action 
shall  express  therein  that  the  defendant  thereby  un- 
dertakes to  pay  the  sum  for  which  the  court  has  given 
him  leave  to  compound  such  action. 

120.  When  leave  is  given  by  the  Court  of  Queen's 
Bench  to  compound  a  penal  action,  the  Queen's  half 
of  the  composition  shall  be  paid  into  the  hands  of 
the  Master  of  the  Crown-office  for  the  use  of  Her 
Majesty. 

Paupebs,  Actions  bt. 

121.  No  person  shall  be  permitted  to  sue  in  formd 
pauperis  unless  the  case  laid  before  counsel  ior  his 
opinion,  and  his  opinion  thereon,  with  an  affidavit  of 
the  party  or  his  attorney  that  the  same  case  contains 
a  full  and  true  statement  of  all  the  material  facts,  to 
the  best  of  his  knowledge  and  belief,  shall  be  produced 
before  the  court  or  judge  to  whom  application  may  be 
made;  and  no  fees  shall  be  payable  by  a  pauper  to 
h2&  counsel  and  attorney,  nor  at  the  offices  of  the 
Masters,  or  associates,  or  at  the  judge's  chambers  or 
elsewhere,  by  reason  of  a  verdict  being  found  for  such 
pauper  exceeding  five  pounds. 

The  former  part  of  this  rule  was  framed,  it  is  said,  to  check 
die  too  great  facility  with  which  certificates  were  obtained  from 
counsel,  and  the  latter  part,  to  prevent  speculation  in  such 
actions. 

See  hereon  Dooltf  ▼.  G,  N.  R,  Company  (4  E.  &  B.  341,  h  S,  C 
2  E.  &  £.  576.  S.  C.  tub  nam. ;  Dewley  v.  G.  N,  R,  Companp, 
L.  J.  24,  Q.  B.  25  ;  and  5.  C.  L.  J.  29,  Q.  B.  83) ;  and  as  to  the 
effect  of  diapauperinf  a  plaintiff,  Hohnet  v.  Penney  (9  Exch. 
184). 

See  also  PL  R.  T.  T.  1853,  r.  28,  post;  and  Seymour  ▼.  Maddox 
(1  L,  M.  &  P.  543 ;  L.  J.  19,  Q.  B.  525).  7  . 

122.  Where  a  pauper  omits  to  proceed  to  trial  pur-  Ante,  p.  at. 
soant  to  notice,  he  may  be  called  upon  by  a  rule  to 

show  caose  why  he  should  not  pay  costs,  though  he 
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has  not  been  dbpaapered,  and  why  all  further  pro- 
ceedings should  not  be  stayed  until  such  costs  shall 
be  paid. 

See  Dm  d.  Linsep  t.  Edwardi  (2  DowL  468,  471) ;  Tempanif  t. 
itV^(10£xch.476). 


Prisoners,  and  PROOEEDiNas  against. 

123.  Every  rule  or  order  of  a  judge  directing  the 
discharge  of  a  defendant  out  of  custody  upon  special 
bail  being  put  in  and  perfected,  shall  also  direct  a 
supersedeas  to  issue  forthwith  where  defendant  is  in 
a  county  gaol. 

124.  The  plaintiff  shall  proceed  to  trial,  or  final 
judgment,  against  a  prisoner  in  the  term  next  after 
issue  is  joined,  or  at  ike  sittings  or  assizes  next  after 
such  term,  unless  the  court  or  a  judge  shall  otherwise 
order,  and  shall  cause  the  defendant  to  be  charged  in 
execution  within  the  term  next  after  such  Inal  or 
judgment. 

125.  The  keeper  of  the  Queen's  prison  shall  present 
to  the  judges  of  the  courts  in  their  respective  cham- 
bers at  Westminster,  within  the  first  four  days  of 
every  term,  a  list  of  all  such  prisoners  as  are  super- 
sedeable,  showing  as  to  what  actions  and  on  what 
account  they  are  so,  and  as  to  what  actions  (if  any) 
they  still  remain  not  supersedeable. 

Siggers  ▼.  BreU  (6  B.  &  A.  456). 

126.  If,  by  reason  of  any  writ  of  error,  special 
order  of  the  court,  agreement  of  parties,  or  other 
special  matter,  any  person  detained  in  the  actual  cus- 
tody of  the  keeper  of  the  Queen's  prison  be  not  enti- 
tled to  a  supersedeas  or  discharge  for  want  of  pro- 
ceeding to  trial  or  judgment,  or  charging  in  execution, 
within  the  time  prescribed,  then  and  in  every  such 
case  the  plaintiff  or  plaintiffs  at  whose  suit  such  pri- 
soner shall  be  so  detained  in  custody  shall  with  all 
convenient  speed  give  notice  in  writing  of  such  writ 
of  error,  special  order,  agreement,  or  other  special 
matter,  to  the  keeper,  upon  pain  of  losing  the  right 
to  detain  such  prisoner  in  custody  by  reason  of  sudi 
special  matter;  and  the  keeper  shall  forthwith  after 
the  receipt  of  such  notice  cause  the  matter  thereof 
to  be  entered  in  the  books  of  the  prison^  and  shall 
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also  present  to  the  judges  of  the  respective  courts, 
from  time  to  time,  a  list  of  the  prisoners  to  whom 
such  special  matter  shall  relate,  showing  such  special 
matter,  together  with  the  list  of  the  prisoners  super- 
sedeable. 

127.  All  prisoners  who  have  been,  or  shall  be,  in 
the  custodj  of  the  keeper  for  the  space  of  one  calendar 
month  after  thej  are  supersedeable,  although  not 
superseded,  shall  be  forthwith  discharged  out  of  the 
Queen's  prison  as  to  all  such  actions  in  which  thej 
have  been  or  shall  be  supersedeable. 

128.  After  notice  given  to  any  plaintiff  by  a  pri- 
scmer  of  his  intention  to  apply  for  his  discharge  under 
anv  act  for  the  relief  of  insolvent  debtors,  no  such 
prisoner  shall  be  superseded  or  discharged  out  of  cus- 
tody at  the  suit  of  such  plaintiff,  by  reason  of  such 
plamtiff's  forbearing  to  proceed  against  him  according 
to  the  rules  and  practice  of  the  courts  from  the  time 
of  such  notice  given,  until  some  rule  or  order  shall  be 
made  in  the  cause  in  that  behalf. 

129.  A  rule  or  order  for  the  discharge  of  a  pri- 
soner who  has  been  detained  in  execution  a  year  for  a 
sam  under  twenty  pounds  may  be  made  absolute  in 
the  first  instance,  on  an  affidavit  of  notice  given  ten 
days  before  the  intended  application,  which  notice  may 
be  given  before  the  year  expires. 

48  Geo.  8,  c  128,  s.  1. 

This  rule  applies  in  actions  for  torts,  ai  well  as  upon  contracts 
(Ptttthigkam  v.  Witherdeny  2  C.  L.  R.  777  ;  Bail  C.  T.  T.  1854, 
cor  Wigbtman,  J.). 

The  notice  may  be  given  to  the  executor  of  a  deceased  plaintiff 
(Cw»*  v.  Beardsall,  9  W.  R.  790.  Ex.  T.  T.  1861). 

It  would  leem  that  notice  to  one  of  more  plaintiffs  is  sufficient 
{Hanit  and  Another  v.  Turtle,  8  M,  &  W.  258). 

Where  due  notice  has  not  been  given,  the  rule  is  nisi  only,  in 
the  first  instance  (Doye  v.  EUp,  8  C.  B.  N.  S.  764). 


Sheriffs. — Rules  to  Return  Writs  or  bring  in 
THE  Body. 

130.  All  rules  upon  the  sheriffs  of  London  and 
Middlesex  to  return  writs  or  to  bring  in  the  bodies  of 
defendants  shall  be  four-daj  rules,  and  upon  other 
sheriffs  eight-day  rules. 

131.  When  a  rule  to  return  a  writ  expires  in  vaca- 
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tion,  the  sheriff  ^all  file  the  writ  at  the  expiratioii  of 
the  rale,  or  as  soon  after  as  the  office  shall  be  open; 
imd  the  officer  with  whom  it  is  filed  shall  indorse  the 
day  and  hour  when  it  was  filed. 

132.  No  judge's  ord^r  shall  issue  for  the  return  of 
any  writ,  or  to  bring  in  the  body  of  a  defendant,  but 
a  side-bar  rule  shall  issue  for  that  purpose  in  Tacation 
as  in  term,  which  shall  be  of  the  same  force  and  efl^t 
as  side-bar  rules  made  for  that  purpose  in  term. 

133.  In  case  a  rule  shall  issue  in  vacation,  for  die 
return  of  any  writ  of  capias,  ca,  «a.,  Ji,  fa,y  elegit^ 
habere  facias  possessionem,  venditioni  exponas,  or 
other  writ  of  execution,  and  such  rule  shall  have  been 
duly  served,  but  obedience  shall  not  have  been  paid 
thereto,  an  attachment  shall  issue  for  disobedience  of 
such  rule,  whether  the  thing  required  by  such  mle 
shall  or  shall  not  have  been  done  in  the  meantime. 

134.  Where  any  sheriff,  before  his  going  out  of 
office,  shall  arrest  any  defendant  and  take  a  bail  bond 
and  make  return  of  cepi  corpus,  he  shall  and  may 
within  the  time  allowed  by  law  be  called  upon  to  bring 
in  the  body  by  a  rule  for  that  purpose,  notwithstand- 
ing he  may  be  out  of  office  before  such  rule  shall  be 
granted. 

Ibregularitt. 

135.  No  application  to  set  aside  process  or  pro- 
ceedings for  irregularity  shall  be  allowed  unless  made 
within  a  reasonable  time,  nor  if  the  party  applying 
has  taken  a  fresh  step  after  knowledge  of  the  irregu- 
larity. 

See  antet  ai  to  irregularity : — In  the  writ,  C.  L.  P.  A.  1S5S, 
8.  20  (p.  28);  in  the  pleadings  generally,  lb,  a.  49  (p.  51);  in 
the  declaration,  lb,  a.  69  (p.  59);  in  the  notice  to  plead,  lb,  a.  ^ 
(p.  65);  in  the  plea, 76.  a.  67 (p.  67) ;  in  paying  money  into  court, 
lb,  8.  72  f  p.  74) ;  in  a  demurrer,  lb.  a.  89  (p.  83) ;  in  the  notice 
of  trial,  76.  a.  97  (p.  90)  ;  and  in  the  aervice  of  rulea  and  ordera, 
76.  a.  222  (p.  175). 

This  rule  applies  in  the  case  of  prisoners  as  well  as  in  other 
cases  (Claridge  ▼.  MackenMte,  5  M.  &  G.  251). 

136.  Where  a  summons  is  obtained  to  set  aside 
proceedings  for  ir]:egularity,  the  several  objections 
intended  to  be  insisted  upon  shall  be  stated  therein. 

Jntt,  p.  29* 
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137.  Tn  all  oases  where  a  rale  is  obtained  to  show 
eaase  why  proceedings  should  not  be  set  aside  for 
irregularity  with  costs,  and  such  rule  is  afterwards 
diBcharged  generally  without  any  special  direction 
upon  the  matter  of  costs,  it  is  to  be  understood  as 
discharged  with  costs. 


Appidavits.* 

138.  The  addition  and  true  place  of  abode  of  every  Ante,  pp.  ao. 
person  making  an  affidavit  should  be  inserted  therein.  >i* 

139.  In  every  affidavit  made  by  two  or  more  depo- 
nents, the  names  of  the  several  persons  making  such 
affidavit  shall  be  written  in  the  jurat. 

140.  No  affidavit  shall  be  read  or  made  use  of  in  Ante,  p.  25. 
any  matter  depending  in  court  in  the  jurat  of  which 

there  shall  be  any  interlineation  or  erasure. 

141.  Where  any  affidavit  is  sworn  before  any  judge  Ante,  p.  is. 
or  any  commissioner  by  any  person  who  from  his  or 

her  signature  appears  to  be  illiterate,  the  judge's  clerk 
or  commissioner  taking  such  affidavit  shall  certify  or 
state  in  the  jurat  that  the  affidavit  was  read  in  his 
presence  to  llie  party  making  the  same,  and  that  such 
party  seemed  perfectly  to  understand  the  same,  and 
also  that  the  said  party  wrote  his  or  her  mark  or  sig- 
nature in  the  presence  of  the  judge's  clerk  or  commis- 
flifmer  taking  the  said  affidavit. 

142.  No  affidavit  of  the  service  of  process  shall  be  Ante,  p.  a, 
deemed  sufficient  if  sworn  before  the  plaintiff's  own 
attorney  or  his  clerk. 

Sec  FogUr  r.  Harvejf  ( 11  W.  R.  899 ;  July,  1868,  V.  C.  W.). 

143.  Where  an  agent  in  town,  or  an  attorney  in  the 
country,  is  the  attorney  on  the  record,  an  f^davit 
sworn  before  the  attorney  in  the  country  shall  not  be 
received;  and  an  affidavit  sworn  before  an  attorney's 
derk  shall  not  be  received  in  cases  where  it  would  not 
be  receivable  if  sworn  before  the  attorney  himself; 
but  this  rule  shall  not  extend  to  affidavits  to  hold  to 
baiL 
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Ante,  p.  24.        144.  An  affidavit  sworn  before  a  judge  of  anj  of 
the  courts  shall  be  reoeived  in  the  court  to  which 
such  judge  belongs,  though  not  entitled  of  that  ooai% 
but  not  in  anj  other  coort  unless  entitled  of  the  court 
in  which  it  is  to  be  used. 

145.  Where  a  special  time  is  limited  for  filing  affi- 
davits, no  affidavit  filed  after  that  time  shall  be  made 
use  of  in  court  or  before  the  Master,  unless  bj  leave 
of  a  court  or  a  judge. 

Ante,  p.  S6.  146.  No  rule  which  the  court  has  granted  upon  the 
foundation  of  anv  affidavit  shall  be  of  any  force  unless 
such  affidavit  shall  have  been  actually  made  before 
such  rule  was  moved  for,  and  produced  in  court  at  the 
time  of  making  the  motion. 

Ante,  p.  tt.  147.  All  affidavits  used  before  a  judge  out  of  court 
shall  be  filed  with  the  Masters  of  the  said  courts,  and 
be  alphabetically  indexed;  and  such  affidavits  shall  be 
delivered  to  the  Masters  of  the  respective  courts,  in 
order  to  be  filed,  ten  days  next  after  that  on  which  the 
matter  is  disposed  of. 

148.  No  commission  for  t^ing  affidavits  shall  be 
issued  to  any  person  practising  as  a  conveyancer, 
unless  such  person  be  also  an  attorney  or  solicitor  of 
one  of  the  courts  at  Westminster;  and  no  such  com- 
mission  shall  issue  without  an  affidavit  made  by  the 
person  intended  to  be  named  therein,  that  he  is  not 
and  does  not  intend  to  become  a  practising  con- 
veyancer, or  that  he  is  an  attorney  or  solicitor  duly 
enrolled  in  one  of  the  said  courts,  and  hath  taken  out 
his  certificate  for  the  current  year. 


Rules,*  Summonses,  and  Orders. 

149.  Every  rule  of  court  shaU  be  dated  the  day  of 
the  week,  month  and  year  on  which  the  same  is  drawn 
up,  without  reference  to  any  other  time  or  date. 


*  When  the  courta  are  equally  divided  in  opinion  upon  a  rale  for  a  new 
Mai,  And  it  consequently  drop*,  neither  party  la  entitled  to  any  coate  of  liie 
rale  ilkmee^  ▼.  Biefuwdton,  3  £.  &  B.  7»;  L  J.  28,  Q.  B.  Ml).  Bat  mom 
that  an  appeal  Ilea  upon  ralei  for  new  trials  (C.  L.  P.  A.  1854,  aa.  S4,  SS, 
OMite),  the  courta  generally  avoid  an  equal  division,  by  the  withdrawal  of  the 
Judffment  of  the  junior  Judge  {Bi$hop  v.  TVustes  ^  Ms  BeiMfrd  CkaHhf,  1  £. 
kZ.m;  L.J.28,  a.B.215)$hutaeel<eyv.  e^«»(<  W.  R.  lit,  Q.  B. 
H.  T.  1888). 
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150.  Side-bar  rules  maj  be  obtained  on  the  last  as 
well  80  on  other  dajs  in  term. 

151.  A  rule  may  be  enlarged,  if  the  court  think  fit, 
without  notice. 

]  52.  All  enlarged  rules  shall  be  drawn  up  for  the 
first  daj  in  the  ensuing  term,  unless  otherwise  ordered 
hj  the  court. 

153.  It  shall  not  be  necessary  to  issue  more  than 
erne  sunmions  for  attendance  before  a  judge  upon  the 
same  matter,  and  the  partj  taking  out  such  summons 
shall  be  entitled  to  an  order  on  the  return  thereof, 
unless  cause  is  shown  to  the  contrary. 

154.  An  attendance  on  a  summons,  or  on  an  ap- 
pointment before  a  Master,  for  half  an  hour  next  im- 
Biediatelj  following  the  return  thereof,  shall  be  deemed  * 
a  sufficient  attendance. 

Mopte  T.  Din^U  (L.  J.  23,  Q.  B.  305.   Bail  Court). 

155.  All  written  consents  upon  which  orders  for 
signing  judgments  are  obtained  shall  be  preserved  in 
the  chambers  of  the  judges  of  the  respective  courts. 

TImm  contents  are  not  cognaviU  within  the  1  &  2  Vict  o.  110, 
a.  6.    See  C  L.  P.  A.  1852,  8.  208,  and  note  (aiit«,  p.  158). 

156.  In  actions  where  the  defendant  has  appeared 
bj  attorney  no  such  order  shall  be  made  unless  the 
consent  of  the  defendant  be  given  by  his  attorney  or 
agent. 

157.  Where  the  defendant  has  not  appeared  or 
has  i^peared  in  person,  no  such  order  shall  be  made 
unless  the  defendant  attends  the  judge,  and  gives  his 
consent  in  person,  or  unless  his  written  consent  be 
attested  by  an  attorney  acting  on  his  behalf,  except 
in  a  case  where  the  defendant  is  a  barrister,  convey- 
ancer, special  pleader  or  attorney. 

158.  Where  a  judge's  order  is  made  during  vaca- 
tkm,  it  shall  not  be  made  a  rule  of  court  before  the 
next  term. 

159.  When  a  judge's  order  or  order  of  Nisi  Prius 
is  made  a  rule  of  court,  it  shall  be  a  part  of  the  rule 

s2 
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that  the  costs  of  making  the  order  a  rule  of  court 
shall  be  paid  bj  the  party  against  whom  the  order  is 
made,  provided  an  affidavit  be  made  and  filed  that 
the  order  has  been  served  on  the  party,  his  attorney 
or  agent,  and  disobeyed. 

Carter  ▼.  Tonge  Buriai  Board  {6  H.  &  N.  628 ;  L.  J.  29,  Es 
293). 

160.  Rules  to  show  caase  shall  be  no  stay  of  pro- 
ceedings unless  two  days'  notice  of  the  motion  shall 
have  been  served  on  the  opposite  party,  except  in 
the  cases  of  rules  for  new  trials,  or  to  enter  v^ict 
or  nonsuit,  motion  in  arrest  of  judgment,  or  for  judg- 
ment non  obstante  veredicto,  to  set  aside  award  or 
annui^  deed,  or  to  enter  a  suggestion,  or  by  the 
special  direction  of  the  court. 


Notices,  Servicb  of,  and  of  Rules,  Pleadings,  &c 

161.  All  notices  required  by  these  rules,  or  by  the 
practice  of  the  court,  shall  be  in  writing. 

A  notice  of  oppoting  costt  under  R.  G.  £.  T.  1857,  mast  be 
in  writing  (  Woodward  v.  North,  5  H.  &  N.  790). 

162.  Where  the  residence  of  a  defendant  is  un- 
known, rules,  notices,  and  other  proceedings  may  be 
stuck  up  in  the  office,  but  not  without  previous  leave 
of  the  court  or  a  judge. 

163.  It  shall  not  be  necessary  to  the  regular  service 
of  a  rule  or  order,  that  the  original  rule  or  order 
should  be  shown,  unless  sight  thereof  be  demanded, 
except  in  cases  of  attachment. 

Service  of  a  notice  or  a  rule,  by  putting  it  under  the  door  of 
an  attomey*8  office,  is  not  good  service  without  some  evidence 
that  it  has  duly  come  to  hand  {Burdett  v.  Lewis,  7  C.  B.  N.  S. 
791).  Where  the  defendant  has  left  the  country  and  not  since 
been  heard  of,  proof  that  a  copy  of  the  rule  has  been  left  at  his 
place  of  residence  is  good  service  (Stifrling  v.  Lloyd,  9  L.  T. 
N.  S.  7S0,  H.  T.  1864.    Bail  C.  cor.  Sbee,  J.). 

164.  Service  of  pleadings,  notices,  summonses^ 
orders,  rules,  ana  other  proceedings,  shall  be  made 
before  7  o^cloch,  p.m.  If  made  after  that  hour 
the  service  shall  be  deemed  cu  made  on  thefollawmg 
day. 

For  this  rule  has  been  substituted  R.  G.  8th  May,  1856 ;  which 
%te,poH. 
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165.  The  Masters  of  the  several  courts  shall  cause 
to  be  kept  an  alphabetical  book,  at  their  offices,  to  be 
there  inspected,  by  any  attorney  or  his  clerk,  without 
fee  or  reward,  and  every  attorney  practising  in  the 
said  courts,  and  residing  within  ten  miles  of  the 
General  Post-office,  shall  enter  in  such  book  (in 
alphabetical  order)  his  name  and  place  of  business,  or 
some  other  proper  place,  within  three  miles  of  the  said 
Post-office,  where  he  may  be  served  with  pleadings, 
notices,  summonses,  orders,  rules,  and  other  proceed- 
ings; and  as  often  as  any  such  attorney  shall  change 
his  place  of  business,  or  the  place  where  he  may  be 
BO  served  as  aforesaid,  he  shall  make  the  like  entry 
hereof  in  the  said  book;  and  all  pleadings,  notices, 
summonses,  orders,  rules,  and  other  proceedings  which 
do  not  require  a  personal  service,  shall  be  deemed 
sufficiently  served  on  such  attorney  if  a  copy  thereof 
shall  be  left  at  the  place  lastly  entered  in  such  book 
with  any  person  resident  at  or  belonging  to  such  place; 
and  if  any  such  attorney  shall  neglect  to  make  such 
entry,  the  fixing  up  of  any  notice,  or  the  copy  of  any 
pleadings,  notice,  summons,  order,  rule,  or  other  pro- 
ceeding, for  such  attorney,  in  the  Masters'  offices  shall 
be  deemed  a  sufficient  notice. 

166.  In  all  cases  where  a  party  sues  or  defends  in  Ante.  pp.  4. 
person,  he  shall,  upon  issuing  any  writ  of  summons  or  ^* 
other  proceeding,  or  entering  an  appearance,  enter  in 

a  book  to  be  kept  for  that  purpose  at  the  Masters' 
office,  an  address  within  three  miles  from  the  General 
Post-office,  at  which  all  pleadings,  notices,  summonses, 
orders,  rules,  or  other  proceedings  not  requiring  per- 
sonal service  shall  be  left;  and  if  such  address  shall 
not  be  entered  in  the  said  book,  or  if  such  address 
shall  be  more  than  three  miles  from  the  Greneral  Post- 
office,  then  the  opposite  party  shall  be  at  liberty  to 
proceed  by  sticking  up  all  pleadings,  notices,  sum- 
monses, orders,  rules,  or  other  proceedings  in  the 
Masters'  office  without  the  necessity  of  any  further 
service. 

The  provifions  of  this  rule  are  supplementary  to  those  of 
ail  6  and  30  of  the  C.  L.  P.  A.  1852  (ante,  pp.  4,  86).  A  plain- 
tiff suing  in  person  must  now  register  a  place  where  notices* 
pleadings,  frc,  may  be  left  for  him. 

An  infant,  suing  by  his  next  friend,  and  who  has  recovered  in 
an  action,  is  entitled  to  the  costs  of  an  attorney  employed  to 
eondnct  such  action  for  him,  although  the  writ  of  summons  was 
aaed  ont  in  person,  and  the  only  notice  to  the  defendant  of  an 
attorney  being  employed  was  the  address  of  the  next  friend  being- 
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at  Hm  ofiee  of  todi  attorney,  as  stated,  <m  the  back  of  the  decla- 
ration,  as  follows;  E.  B^  next  friend,  at  C.'s,  8,  Symond's  Inn, 
Chancery  Lane.  C.  being  an  attorney.  {Bryant  t.  Wilton,  Z 
C.  B.  N.  8.  72Z) 

167.  In  all  cases  where  a  plaintiff  shall  have  sued 
out  a  writ  in  person,  or  a  defendant  shall  have  ap- 
peared in  person,  and  either  parly  shall  bj  an  attorney 
of  the  court  haye  given  notice  in  writing  to  the  oppo- 
site par^,  or  the  attorney  or  agent  of  such  party,  of 
such  attorney  being  authorized  to  act  as  attorney  for 
the  party  <m  whose  behalf  such  notice  is  giyen,  all 
pleadings,  notices,  summonses,  orders,  rules,  and 
other  proceedings  which  according  to  the  practice 
of  the  courts  are  to  be  delivered  to  or  served  upon 
the  party  on  whose  behalf  such  notice  is  given 
^all  thereafter  be  delivered  to  or  served  upon  such 
attorney. 

Attachment. 

168.  Rules  for  attachments  shall  be  absolute  in  the 
first  instance  in  the  two  following  cases  only,  vis., 
first,  for  nonpayment  of  costs  on  a  Master's  allocatur; 
secondly,  against  a  sheriff  for  not  obeying  a  rule  to 
return  a  writ  or  to  bring  in  the  body. 

And  where  a  rule  of  court  ordering  payment  of  costs  was  a  rale* 


a  rule  absolute  in  the  first  instanoc  was  refused  by  Crompton,  J. 
{Critp  T.  Qroombridge,  L.  J.  27,  Q.  B.  183). 


AWABDS  AKD  ANNUITIES. 

169.  Where  a  rule  to  show  cause  is  obtained  to  set 
aside  an  award  or  an  annuity,  the  several  objeotioiia 
thereto  intended  to  be  insisted  upon  at  the  time  of 
moving  to  make  such  rule  absolute  shall  be  stated  in 
the  rule  to  show  cause. 

170.  Costs  may  be  taxed  on  an  award,  notwiHi- 
standing  the  time  for  setting  aside  the  award  has  not 
elapsed. 

Miscellaneous. 

Ante,  p.  87.        I7l.  On  a  reference  to  the  Master  to  ascertain  the 
amount  for  which  final  judgment  is  to  be  signed,  the 
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Master's  certificate  shall  be  filed  in  the  office  when 
judgment  is  signed. 

C.  L.  P.  A/ 1852,  t.  94  (ante,  p.  87). 

172.  On  eyeiy  appointment  made  by  the  Master, 
the  party  on  whom  the  same  shall  be  served  shall 
attend  soch  appointment  without  waiting  for  a  second, 
or,  in  default  thereof,  the  Master  may  proceed  ex  parte 
on  the  first  appointment. 

-J  173.  The  Master's  offices  in  the  several  courts  shall 
be  opened  in  term  time,  firom  eleven  o'clock  in  the 
f<M^enoon  till  five  o'clock  in  the  afternoon,  and  not  in 
the  evening,  and  in  the  vacation,  from  eleven  o'clock 
in  the  forenoon  till  three  o'clock  in  the  afternoon, 
except  between  the  10th  day  of  August  and  the  24th 
day  of  October,  when  they  are  to  be  open  from  eleven 
in  the  morning  till  two  in  the  afternoon,  and  except 
on  Grood  Friday,  Easter-eve,  Monday  and  Tuesday  in 
Easter  week,  Christmas-day,  and  the  three  following 
days,  and  such  of  the  four  following  days  as  may  not 
fidl  in  the  time  of  term,  but  not  otherwise — namely, 
the  Queen's  Birthday,  the  Queen's  Accession,  Whit 
Monday  and  Whit  Tuesday,  when  the  offices  shall  be 
doeed. 

See  noCei  to  rule  174,  iirfra, 

174.  In  all  cases  in  which  any  particular  number  of 
days,  not  expressed  to  be  clear  days,  is  prescribed  by 
^e  rules  or  practice  of  the  court,  ^e  same  shall  be 
reckoned  exclusively  of  the  first  day,  and  inclusively 
of  the  last  day,  unless  the  last  day  shall  happen  to  fall 
on  a  Sunday,  Christmas-day,  Grood  Friday,  or  a  day 
appointed  for  a  public  fast  or  thanksgiving,*  in  which 
case  the  time  shall  be  reckoned  exclusively  of  that 
day  also. 

Where  a  writ  of  summons  specially  indorsed  was  served  on 
the  defendant  on  a  Friday  and  no  appearance  was  entered  on  the 
following  Friday,  which  was  Good  Friday,  a  judgment  signed 
when  the  offices  were  opened  on  the  Wednesday  following  was 
set  aside  as  irregular,  because  the  defendant  had  under  this  rule 
the  whole  of  that  Wednesday  in  which  to  appear  (Muirford  v. 
Hilekeoeks,  14  C.  B.  N.  S.  561,  L.  J.  32,  C.  B.  168). 

Erie,  J.,  at  chambers  gave  a  similar  decision  in  Lewis  v.  Color 
(1  F.  &  F.  S06,  after  T.  T.  1858),  under  the  Summary  Procedure 
on  Bills  of  Exchange  Act,  1856  (cmt$,  p.  529). 


•  The  Queen's  birthday  It  not  vithin  this  exception,  though  the  offioet 
msybe  cleeed  on  that  day  {WOtfiuon  t.  BHum,  1  M.  ft  O.  557). 
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So  in  Hwgket  ▼.  Orifitk  (IS  C.  B.  N.  S.  S24 ;  L.  J.  SI,  C.  P.  47). 
decided  on  Tkt  Abteonding  Dehiore  Jrrest  Jet  (14  &  1$  VicU 
c.  62,  1. 1 ),  which  requires  a  capiat  to  be  served  on  the  debtor 
within  seven  days  of  the  order  for  his  arrest,  and  the  last  of  the 
seven  days  fell  on  Good  Friday,  it  was  held  that  the  creditor  h^d 
the  following  Wednesday  on  which  to  serve  the  capias. 

It  should  be  observed  that  a  different  construction  has  been  put 
by  the  court  of  Queen's  Bench  on  the  C.  L.  P.  A.  1852,  s.  11, 
ante,  p.  9  (Evans  v.  Jones,  2  B.  &  S.  45  ;  S.  C.  sub  nant.  Jnam, 
L.  J.  81,  Q.  B.  61),  and  by  the  B.  Court  {Jnon.  L.  J.  24,  Q.  B.  22), 
and  a  principle  similar  to  the  one  there  laid  down  has  been  fol- 
lowed by  the  Court  of  Chancery  in  interpreting  the  stat  1 1  Geo. 
4  &  1  Will.  4.  c.  Z6, 8.  15,  r.  5,  in  Flower  v.  BHghi  (2  Johns.  8c  H. 
590),  where  Wood,  V.-C.  held  that  when  the  time  for  doinff  an  act 
was  expressly  fixed  by  statute  it  could  not  be  enlarged  under 
r.  12  of  Order  zzxvii  of  the  Consolidated  General  Orders,  which 
provides  for  cases  where  the  time  for  doing  an  act  or  taking  a 
proceeding  expires  on  a  day  on  which  the  offices  are  closed. 

The  construction  put  in  this  latter  case  is  analogous  to  that  pot 
on  the  Stat.  20  &  21  Vict.  c.  48,  relating  to  appeals  from  magis- 
trates, which  by  s.  2  enacts,  that  the  appellant  shall  enter  the  case 
at  the  crown  office  within  three  days  of  his  receipt  of  it  from  the 
magistrates.  It  has  been  held  under  this  statute  that  Sunday  ia 
to  be  reckoned  as  one  of  the  three  days,  even  though  it  be  the 
last  of  such  three  days.  (Peacock  v.  The  Queen,  4  C.  B.  N.  S. 
264;  L.  J.  27,  C.  P.  224 ;  Woodhouse  v.  fVoods,  L.  J.  29,  M.  C. 
149 ;  PenneU  v.  Uxbridge  Churchwardens,  ^c,  L.  J.  81,  M.  C.  92; 
Bail  C.  cor,  Blackburn,  J.;  but  see  Meyer  v.  Harding,  L.  R.  2 
Q.  B.  410.) 

Where  the  last  of  the  eight  days  from  the  last  day  for  appear- 
ance fell  on  a  Sunday,  it  was  held  by  the  Court  of  Exchequer 
that  this  rule  did  not  apply,  and  that  execution  might  issue  under 
C.  L.  P.  A.  1852,  s.  27>  on  the  Monday  following  (Rowberrif  v. 
Morgan,  9  Ex.  780 ;  L.  J.  28,  Ex.  191 ).  The  distinction  between 
this  case  and  those  of  Mun^ord  v.  HUchcocks  and  Lewis  v.  CaUtr, 
cited  above,  seems  to  be,  that  in  Rowherry  v.  Morgan  (ubi  sttpra\ 
no  act  remained  to  be  done  by  the  defendant,  but  the  next  step, 
viz.,  issuing  execution,  had  to  be  done  by  the  plaintiff^  Sunday 
being  a  passive  day,  merely  used  for  the  purposes  of  reckoning, 
whereas  in  the  other  two  cases  the  defendant  had  to  do  an  act,  vis., 
to  appear ;  but  this  distinction  does  not  assist  in  reconciling  the 
case  of  Flower  v.  Bright,  and  those  decided  under  20  ft  21  Vict, 
c.  48,  s.  2,  citod  above,  with  Mun^ford  v.  Hiichcocks  and  L^wis  v. 
f  Cahr,  nor  is  it  consistent  with  the  cases  decided  under  C.  L.  P.  A. 

^{^i     U^^    ' '  i852.  s.  11  (ante,  p.  8). 

See  as  to  payment  under  a  judge's  order,  Morris  v.  Barrett 
(7  C.  B.  N.  S.  189;  L.  J.  29,  C.  P.  102)  ;  see  also  Conmtly  v. 
Brfsmer  (L.  R.  1  C.  P.  557),  cited  post,  R.  G.  £.  T.  1866. 

175.  The  dajs  between  Thursday  next  before,  and 
the  Wednesday  next  after  Easter-day,  and  Christmas- 
dajy  and  the  three  following  dajs,  shall  not  be 
reckoned  or  included  in  anj  roles,  notices  or  other 
proceedings,  except  notices  of  trial  or  notices  of 
inquiry. 

176.  In  all  causes  in  which  there  have  been  no  pro- 
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oeedings  for  one  jear  from  the  last  proceediog  had, 
the  party,  whether  plaintiff  or  defendant,  who  desires 
to  proceed,  shall  give  a  calendar  month's  notice  to  the 
other  partj  of  his  intention  to  proceed.  The  summons 
of  a  judge,  if  no  order  be  made  thereupon,  shall  not 
be  deemed  a  proceeding  within  this  rule.  Notice 
of  trial,  though  afterwards  countermanded,  shall  be 
deemed  a  proceeding  within  it. 
See,  under  old  practice,  3iinehiner  ▼.  Martin  (12  C.  B.  455). 


FORMS  OF  PROCEEDINGS. 

The  forms  of  proceedings  contained  in  the  schedule 
hereunder  maj  be  used  in  the  cases  to  which  thej  are 
applicable,  with  such  alterations  as  the  nature  of  the 
action,  the  description  of  the  court  in  which  the  action 
is  depending,  the  character  of  the  parties,  or  the  cir- 
cumstances of  the  case,  may  render  necessary;  but  any 
Tariance  therefrom,  not  being  in  matter  of  substance, 
shall  not  afiect  their  validity  or  regularity. 


SCHEDULE. 

1, — FoKM  OF  AN  Issue  in  General. 

In  the  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Ex- 
chequer of  Pleas,"  as  the  case  may  6e]. 

The  day  of  ,  in  the  year  of  our  Lord 

18      (date  of  declaration,) 

{The  Venue,) — A,  B.  by  P,  A,  his  attorney  [or  "  in 
person,"  as  the  case  may  be,  and  as  in  the  declara- 
ticny]  sues  C,  D,y  who  has  been  summoned  to  answer 
the  said  A,  B,^  by  virtue  of  a  writ  issued  on  the 
d^j  of  ,  in  the  year  of  our  Lord  ,  {the  date 

of  the  first  wrii)  out  of  Her  Majesty's  Court  of 
Queen's  Bench  \ot  "  Common  Pleas,"  or  "  Exchequer 
cf  Pleas,"  as  the  case  niay  he,'\  For,  \^c,  Copv  the 
declaration  from  these  words  to  the  end,  and  all  the 
pleadings,  with  their  dates,  writing  each  plea  or 
pleading  in  a  separate  paragraph,  and  numbering 
the  same  as  in  the  pleading  delivered,  and  conclude 
tkus:'\    Therefore  let  a  jury  come,  &c. 
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FORKS  OF  PROCBEDINOS. 


2.— Form  of  ▲  Nisi  Prius  Bboord. 

The  Nisi  Prius  record  will  be  a  copy  of  the  issue 
as  delivered  in  the  action.  It  must  be  engrossed  on 
parchment,  and  a  more  convenient  shape  than  that 
heretofore  in  use  must  be  adopted. 


3. — Form  of  a  Postea  on  a  Verdict  for  Plaintiff  on 
all  the  Issues  where  the  Cause  is  tried  in  London 
or  Middlesex,  and  where  the  Defendant  appears 
at  the  Trial. 
Afterwards,  on  the  daj  of  ,  aj>.  , 

{the  first  day  of  the  sittings)  at  the  Guildhall  of  the 
Ci^  of  London  [or  '*at  Westminster  Hall,  in  the 
ooontj  of  Middlesex,"]  before  the  Right  Honourable 
John  Lord  Campb^  Her  Majesty's  Chief  Justice 
assigned  to  hold  pleas  in  the  court  of  our  Ladj  the 
Queen  before  the  Queen  herself,  [^or  if  in  the  Common 
Pleas  ^*  before  the  Bight  Honourable  Sir  John  Jarris, 
Knight,  Her  Majesty's  Chief  Justice  assigned  to  hold 
pleas  in  Her  Miyesty's  Court  of  the  Bench,"  or  in  the 
Exchequer,  ^*  before  the  Rieht  Honourable  Sir  Frede- 
rick Pollock,  Knight,  Chief  Baron  of  Her  Majesty's 
Court  of  Exchequer,"]  come  the  parties  within  men- 
tioned by  their  respective  attorneys  within  mentioned, 
and  a  jury  of  the  within  county  [or  "  city"],  being 
summoned,  also  come,  who,  being  sworn  to  try  the 
matters  in  question  between  the  said  parties  upon 
their  oath,  say,  that  [4*^-  fttUe  the  affirmative  or 
negative  of  the  issue  as  it  is  found  for  the  ploimiifir, 
and  in  the  terms  adopted  in  the  pleading.']  [If 
there  be  several  issues  joined  and  tried,  then  say 
*'  as  to  the  first  issue  within  joined  upon  their  oath 
say  that"  (4*0.  state  the  affirmative  or  negative  of  the 
issue  as  found  for  plaintiff,)  **  and  as  to  the  secona 
issue  within  joined,  the  jury  uoresaid  upon  their  oath 
say,  that"  (Sfc.  so  proceed  to  state  the  Jfinding  of  the 
jury  on  all  the  issues,)"]  \^Conclude  with  an  assess^ 
ment  of  the  damages,  thus:]  And  they  assess  the 
damages  of  the  plaintLQT  on  occasion  of  the  premisee 
within  complained  of  by  him,  over  and  above  his 
costs  of  suit,  to  £  ,  and  for  those  costs  to  40c. 

Therefore,  &c. 
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4. — Thb  like,  where  the  Cause  is  tried  at  the 
Assizes. 

Afterwards,  on  the  day  of  ,  a.d. 

(the  commissian  day  of  the  assizes)^  at  in  the 

county  [or  "  city"]  of  ,  before  Sir         ,  Knight, 

and  Sir  ,  Knight,  Justices  of  our  said  Lady  the 

Queen,  assigned  to  take  the  assizes  in  and  for  the 
within  county  [or  "  city  and  county,**  or  "  town  and 
county,"  €U  the  case  may  6«],  come  the  parties  within 
mentioned  by  their  respective  attorneys  within  men- 
tioned; and  a  jury  of  the  said  county  [or  "  city  and 
county,"  or  "  town  and  county,'*  as  the  case  may  i«,] 
being  summoned,  also  come,  who,  being  sworn  to  try 
the  matters  in  question  between  the  said  parties,  upon 
their  oath  say  ^at  [SfC.  state  the  negative  or  affirm- 
aiive  of  the  issue  as  it  is  found  for  the  plaintiff,  and 
in  the  terms  adopted  by  the  pleading,^  [If  there  be 
several  issues  Joined  and  tried,  then  say  '^  as  to  the 
first  issue  within  joined,  upon  their  oath,  say,  that" 
(4rc  state  the  affirmative  or  negative  of  the  issue 
as  it  is  found  for  the  plaintiff),  "  and  as  to  the 
second  issue  within  joine<J,  the  jury  aforesaid,  on  their 
oath  aforesaid  say,  that "  (^c,  so  proceed  to  state  the 
finding  of  the  jury  on  all  the  issues^^-  [Conclude 
with  stating  an  assessment  of  the  damages,  thus:'\ 
And  they  assess  the  damages  of  the  platnti£f  on  occa- 
sion of  the  premises  within  complained  of  by  him,  over 
and  above  his  costs  of  suit,  to  £  ,  and  for  those 

coets  to  401.    Therefore,  &c. 


6. — ^FoRM  OF  A  Judgment  for  Plaintiff  on  a 
Verdict  in  a  Town  Cause. 

[Copy  the  Nisi  Prius  record  and  then  proceed 
thus ; J  Afterwards,  on  the  day  of  in  the 

year  of  ovlt  Lord  [day  of  signing  final  judg- 

ment'] come  the  parties  aforesaid,  by  their  respective 
attorneys  aforesaid  [or  as  the  case  may  be,  if  they  have 
not  appeared  by  attorneys!,  and  the  Right  Honour- 
able John  Lord  Campbell,  Q^r  Majesty's  Chief  Justice 
assigned  to  hold  pleas  in  the  Court  of  our  Lady  the 
Queen  before  the  Queen  herself  [or  if  in  the  Common 
Pleas  ^the  Right  Honourable  Sir  John  Jervis,  S[night, 
Her  Mi^sty's  Chief  Justice  assigned  to  hold  pleas 
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in  Her  Majesty's  Court  of  the  Bench,  or  if  in  the  Ex- 
chequer  **  die  Kight  Honoarable  Sir  Frederick  Pollock, 
Knight,  Chief  Baron  of  Her  Majesty's  Court  of  Ex- 
chequer," or  "  the  Honourable  Sir  ,  Ejiight, 
before  whom  the  said  issue  was  (or  "  issues  were  **) 
tried  in  the  absence  of  Her  Majesty's  Chief  Justice," 
&c^  as  the  case  may  he\  hath  sent  hither  his  record 
had  before  him  in  these  words  :  Afterwards  [4*^.  copy 
the  postea'].  Therefore  it  is  considered  that  the  plain- 
tiff do  recover  against  the  defendant  the  said  moneys 
by  the  jurors  aforesaid  in  form  aforesaid  assessed  [or 
if  the  action  he  in  debt  and  the  jury  do  not  assess  the 
debt,  but  only  the  damages  and  forty  shillings  eosts^ 
then  say  ''  do  recover  against  the  defendant  the  said 
debt  of  ,  and  the  moneys  by  the  jurors  aforesaid 
in  form  aforesaid  assessed"];  ana  also  £  for  his 
costs  of  suit  by  the  court  here  adjudged  of  increase  to 
the  plaintiff,  which  said  moneys  and  costs  [or  **  debt, 
damages  and  costs"]  in  the  whole  amount  to  £ 

[In  the  margin  of  the  roll,  opposite  the  words 
"  Therefore  it  is  considered,"  write  "  Judgment  signed 
the  day  of  a.d.  ,"  stating  the  day 

of  signing  the  judgment."] 


6. — The  like,  in  a  Cause  tried  at  the  Assizes. 

[Copy  the  Nisi  Prius  record,  and  then  proceed 
Mti<  .'J  Afterwards,  on  the  day  of  in  the 

year  of  our  Lord  {day  of  signing  final  judgment^ 
come  the  parties  aforesaid,  by  their  respective  attorneys 
aforesaid  (or  as  the  case  may  be);  and  Sir  , 

Knight,  and  Sir  ,  Knight,  justices  of  our  Lady 

the  Queen  assigned  to  take  the  assizes  in  and  for  the 
said  county  [or  **  city  and  county,"  &c.,  as  the  ease 
may  be],  before  whom  the  said  issue  was  [or  ^*  issaee 
were"]  tried,  have  sent  hither  their  record  had  before 
them  in  these  words.  Afterwards,  &c.  [Conclwie  tss 
directed  in  the  preceding  form]. 


7. — Form  of  an  Issue  where  it  is  directed  to  be 
tried  by  the  Sheriff,  &c. 

[Commence  the  issue  as  in  the  Form  No.  1,  abo^e 
prescribed*     Then  copy  all  the  pleadings^  and  afher 
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ike  joinder  ofUiue  proceed  as  follows  ;]  And  for- 
asmuch as  the  sum  sought  to  be  recovered  in  this  suit, 
and  indorsed  on  the  said  writ  of  summons,  does  not 
exceed  20/.,  hereupon  on  the  daj  of  in 

the  year  {teste  of  writ  of  trial\  pursuant  to  the 

statute  in  that  case  made  and  provided,  the  sheriff 
[or  "  the  judge  of  ,  being  a  court  of  record  for 

the  recovery  of  debt  in  the  said  county,"  as  the  case 
may  be\  is  commanded  that  he  summon  twelve,  &c., 
who  neither,  &c.,  who  shall  be  sworn  tmlj  to  try  the 
issue  [or  '*  issues"]  above  joined  between  the  parties 
aforesaid,  and  that  he  proceed  to  try  such  issue  [or 
*^ issues"]  accordingly;  and,  when  the  same  shall  have 
been  tried,  that  he  make  known  to  the  court  here  what 
shall  have  been  done  by  virtue  of  the  writ  of  our 
Lady  the  Queen  to  him  in  that  behalf  directed,  with 
the  finding  of  the  jury  thereon  indorsed,  on  the 
day  of  ,  &c. 


8. — Form  op  a  Writ  of  Trial  before  the 
Sheriff,  &c. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith,  to  the  sheriff  of  ,  [or  *'  to  the  judge 

of  ,  being  a  court  of  record  for  the  recovery  of 

debt  in  our  county  of  ,"  as  the  case  may  6e,] 

greeting :  Whereas  A,  B.,  in  our  Court  of  Queen's 
Bench  [or  "Common  Pleas,"  or  "Exchequer  of  Pleas," 
€is  the  case  may  be']  at  Westminster,  on  the  {date 

of  first  writ  of  summons)  day  of  ,  in  the  year 

of  our  Lord  impleaded  C,  D.  in  an  action  for 

[&C.  here  recite  the  declaration  in  the  past  tense\ 
and  the  plaintiff  claimed  £  :  And  whereas  the 

defendant  on  the  {date  of  plea)  day  of 

last,  by  his  attorney  (or,  as  the  case  may  6e,) 

came  into  our  said  court,  and  said  [&c.  here  recite  the 
pleas  and  pleadings  to  the  joinder  of  issuel:  And 
whereas  the  sum  sought  to  be  recovered  in  the  said 
action,  and  indorsed  on  the  writ  of  summons  therein, 
does  not  exceed  20/. ;  and  it  is  fitting  that  the  issue 
[or  "issues"]  joined  as  aforesaid  should  be  tried 
before  you  the  said  sheriff  [or  "judge,"  (u  the  case 
may  be]  :  We,  therefore,  pursuant  to  tl^e  statute  in 
such  case  made  and  provided^  command  you  that  you 
do  summon  twelve  free  and  lawful  men  of  your  county 
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dnlj  qualified  according  to  law^^who  are  in  nowise 
akin  to  the  plaintiff  or  to  the  defendant,  who  shall  be 
sworn  duly  to  try  the  said  issne  [or  "  issues'*]  joined 
between  the  parties  aforesaid,  and  that  joa  proceed  to 
trj  soch  issue  [or  'issues"]  accordingly;  and  whea 
the  same  shall  have  been  tried  in  manner  i^oresaid  we 
command  you  that  you  make  known  to  us  [or  in  the 
Common  Pleas  "to  our  justices,"  or  in  the  Exchequer 
"  to  the  barons  of  our  said  Exchequer,"  at  the  ease 
may  6«],  at  Westminster,  what  shall  have  been  done 
bj  yirtue  of  this  writ,  with  the  finding  of  the  jurj 
hereon  indorsed,  on  the  day  of  next. 

Witness  [name  of  the  Chief  Justice,  or  of  the 

Chief  Baron,  u  the  action  is  in  the  Exchequer^  at 
Westminstor,  the  day  of  in  the  year  or  our 

Lord 


9. — Form  of  Iin>OBSEMENT  on  the  Writ  of  Trial  of 
the  Verdict. 

Afterwards,  on  the  day  of  ,  in  the  year 

of  our  Lord  [day  of  trial]  before  me,  sheriff 

of  the  county  of  ,  [or  "judge  of  the  court  of 

"]  came  as  well  the  within-named  plaintiff  as 
the  within-named  defendant,  by  their  respectiye  attor- 
neys within  named,  [or,  as  the  case  may  be,"]  and  the 
jurors  of  the  jury  by  me  duly  summcmed,  as  within 
commanded,  also  came,  and  being  duly  sworn  to  try 
the  issue  [or  "issues"]  within  mentioned  on  their 
oath,  said  that  [&c.  here  state  the  finding  of  the  jury 
as  in  a  postea  on  a  trial  at  Nisi  Prius], 

The  answer  to  S,  S.,  sheriff. 


10. — The  like,  in  case  a  Nonsuit  takes  place. 

[I^oceed  as  in  the  above  form,  but  after  the  words 
"  duly  sworn  to  try  the  issue  within  mentioned,"  pro- 
ceed as  follows ;]  and  were  ready  to  give  their  ver- 
dict in  that  behalf;  but  the  plaintiff  being  solemnly 
called,  came  not,  nor  did  he  further  prosecute  his  said 
suit  against  the  defendant. 
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11. — FoBK  OF  Judgment  for  the  Plaintiff  after  Trial 
before  the  Sheriff. 

Copy  the  issu€y  and  then  proceed  as  follows :] 
erwardfly  on  the  day  of  in  the  year  of 

cor  Lord  \day  of  signing  final  judgment"], 

come  the  parties  aforesaid^  bj  their  respective  attor- 
neys aforesaid  [as  the  case  may  be\  and  the  said 
sheriff  [or  ^  judge/'  as  the  ease  may  be],  before  whom 
the  said  issue  [or  "issues"]  came  on  to  be  tried,  hath 
sent  hither  the  said  last-mentioned  writ,  with  an  in- 
dorsement thereon,  which  said  indorsement  is  in  these 
words :  to  wit  [cofjy  the  indorsement'].  Therefore  it 
is  considered,  &c.  fconclude  as  in  other  cases.  See 
the  form  supra,  ivb.  5.] 


WRITS  OF  EXECUTION. 

No.  1. — Wbit  of  Fisbi  Facias  on  a  Judgment  for 
Plaintiff. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith  ;  to  the  sheriff  of  greeting.     We 

command  you,  that  [If  sued  out  of  the  Court  of 
Exchequer,  say  "  We  command  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that 
you  enter  the  same,  and  **]  of  the  goods  and  chattels 
of  C  D.  in  your  bailiwick  you  cause  to  be  made 
£  [the  amount  of  all  the  moneys  recovered  by 

the  judgment]  which  A.  B,  lately  in  our  Court  of 
Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 
of  Pleas,"  as  the  case  may  be]  recovered  against  him, 
whereof  the  said  C.  D,  is  convicted,  together  with 
interest  upon  the  said  sum  at  the  rate  of  four  poxmds 
per  centum  per  annum  from  the  day  of  in 

the  year  of  our  Lord  (a),  on  which  day  the  (a)  The  day 

judgment  aforesaid  was  entered  up,  and  have   that  Jud^ent 
money,  with  such  interest  as  aforesaid,  before  us  [or  wa«  entered 
in  the  Common  Pleas  "  before  our  justices,"  or  in  the  S?idu|fprior 
Exchequer   **  before  the  barons  of  our  Exchequer,"  {J'**J^"**' 
as  the  case  may  be],  at  Westminster  immediately  after  ims,  wr 
the  execution  hereof,  to  be  rendered  to  the  said  A.  B,,  **^^J  ^» 
and  that  you  do  all  such  things  as  by  the  statute  octotm^in 
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tMyasrof 
our  Lord 
ISM,"  omit- 
tinf  the 


vhlch  dmj 
thejndg. 
nrant  Aforo- 
MldwM  en- 
tered up." 


passed  in  the  second  jear  of  our  reign  jou  are  autho- 
rized and  required  to  do  in  this  behalf.  And  in  what 
manner  you  shall  have  executed  this  our  writ  nu^e 
appear  to  us  [or  in  the  Common  Pleas  ''to  our  jus- 
tices," or  in  the  Exchequer  "  to  the  barons  of  our 
Exchequer/'  o^  the  case  may  6e],  at  Westminster, 
immediately  after  the  execution  hereof,  and  have  you 
there  then  this  writ.     Witness,  at  Westminster 

the  day  of  in  the  year  of  our  Lord 


(a)  The  day 
on  vhlch  the 
Jadgment 
"WM  entered 
up,  or  if 
entered  up 
prior  to  the 
Itt  of  Octo- 
ber, 1838,  say 
"  from  the 
let  day  of 
October  in 
the  year  of 
our  Lord 
18S8,  omit- 
ting the 
words  ••  on 
which  day 
the  Judg- 
ment afore- 
said was 
entered  up." 


No.  2. — Wbit  of  Fieri  Facias  on  a  Judgment  for 
Defendant. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ;   to  the  sheriff  of  greeting.     We 

command  you,  that  you  cause  to  be  made  [If  sued  out 
of  the  Court  of  Exchequer^  "  that  you  omit  not  by 
reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and  cause  to  be  made"]  of  the  goods 
and  chattels  in  your  bailiwick  of  A.  B.  £  ,  which 
lately  in  our  Court  of  Queen's  Bench  [or  "  Common 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  ft«], 
were  awarded  to  C,  i>.,  for  the  costs  of  defence  in  an 
action  lately  prosecuted  in  our  said  court  By  the  said 
A,  B.  against  the  said  C.  D.^  whereof  the  said  A,  B. 
is  convicted,  together  with  interest  on  the  said  sum  at 
the  rate  of  four  pounds  per  centum  per  annum  from 
the         day  of  in  the  year  of  our  Lord        (a), 

on  which  day  the  judgment  aforesaid  was  entered  up, 
and  have  you  that  money  before  us  [or  in  the  Common 
Pleas  "before  our  justices,"  or  in  the  Exchequer 
"  before  our  barons,"  as  the  case  may  6c],  at  West- 
minster, immediately  after  the  execution  hereof,  to  be 
rendered  to  the  said  C,  D,  ;  and  that  you  do  all  such 
things  a&by  the  statute  passed  in  the  second  year  of 
our  reign  you  are  authorized  and  required  to  do  in  this 
behalf.  And  in  what  manner  you  shall  have  executed 
this  our  writ  make  appear  to  us  [or  in  the  Common 
Pleas  "  to  our  justices,"  or  in  the  Exchequer  "  to  the 
barons  of  our  Exchequer,"  as  the  case  may  be\  at 
Westminster,  immediately  after  the  execution  hereof 
and  have  you  there  then  this  writ.     Witness  at 

Westminster,  the  day  of  in  the  year  of 

our  Lord 
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No.  3. — Wkit  op  Fieri  Facias  on  a  Role  for  Pay- 
ment of  Monej. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith  ;  to  the  sheriff  of  greeting.     We 

command  you,  that  [7/*  sued  out  of  the  Court  of 
Exchequer^  say  "We  conmiand  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that 
you  enter  the  same,  and'']  of  the  goods  and  chattels 
of  C  D.  in  your  bailiwick  you  cause  to  be  made 
£,  which  lately  in  our  Court  of  Queen's  Bench 

[or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as 
the  case  may  be\  by  a  rule  of  our  said  court  dated 
the  day  or  a.d.  were  ordered  to  be 

paid  by  the  said  C,  D,  to  A,  B.;  and  that  of  the  said 
goods  and  chattels  of  the  said  (7.  D.  in  your  bailiwick 
you  ftirther  cause  to  be  made  interest  upon  the  said 
sum  at  the  rate  of  four  poimds  per  centum  per  annum 
from  the  day  of  in  the  year  of  our  Lord 

(a),  on  which  day  the  said  rule  was  made,  and  (a)  The  dar 
have  that  money,  together  with  such  interest  as  afore-  on  which  the 
said,  before  us  [or  in  the  Common  Pleas  "  before  our  made^  or  if 
justices,"  or  in  the  Exchequer  "  before  the  barons  of  JfrtoMoThe* 
oar  Exchequer,"  as  the  case  may  be'],  at  Westminster,  ut^of  octo- 
immediately  after  the  execution  hereof,  to  be  rendered  H"|J;,{^' "^ 
to  the  said  A,  B. ;  and  that  you  do  all  such  things  as  itt  daj  of 
by  the  statute  passed  in  the  second  year  of  our  reign  {J^eS  of 
you  are  authorized  and  required  to  do  in  this  behalf,  our  Lord 
And  in  what  manner  you  shall  have  executed  this  our  t£g  the™  ^ 
writ  make  appear  to  us  [or  in  the  Common  Pleas  "to  jpj^t  "on 
our  justices,"  or  in  the  Exchequer  "  to  the  barons  of  the  taid  rule 
oor  Exchequer,"  as  the  case  may  he\  at  Westminster,  wa^made." 
immediately  after  the  execution  hereof,  and  have  you 
there  then  this  writ.     Witness  at  Westminster, 

the  day  of  in  the  year  of  our  Lord 


No.  4. — Writ  op  Fieri  Facias  on  a  Rule  for  Pay- 
ment of  Money  and  Costs. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
ihe  Faith  ;  to  the  sheriff  of  greeting.    We  com- 

mand you,  that JTi/*  sued  out  of  the  Court  of  Ex- 
ehequcTy  say  ^^  We  command  you,  that  you  omit  not 
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(«)  The  daT 
OD  which  the 
eotta  were 
texed.    If 
theeotte 
were  taxed 
after  the 
rule  made, 
and  yous^k 
to  reooTerin- 
terett  on  the 
principal 
money  firom 
the  date  of 
the  latter, 
you  must 
alter  the 
form  ac- 
cordingly. 


by  reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and'']  of  the  goods  and  chattels  of 
(7.  D.  in  your  bailiwick  you  cause  to  be  made 
£  which  lately  in  our  Court  of  Queen's  Bench 

[or  "  Common  Pleas,"  or  **  Exchequer  of  Pleas,"  as 
the  case  may  6e,]  by  a  rule  of  our  said  court  dated 
the  day  of  m  the  year  of  our  Lord  were 
ordered  to  be  paid  by  the  said  (7.  D,  to  A,  B^  together 
with  certain  costs  in  the  said  rule  mentioned,  which 
said  costs  have  been  taxed  and  allowed  by  our  said 
court  at  £  ;   and  that  of  the  said  goods  and 

chattels  of  the  said  C  D.  in  your  bailiwick  you  further 
cause  to  be  made  interest  upon  the  said  two  several 
sums  at  the  rate  of  four  pounds  per  centum  per  annum 
from  the  day  of  in  the  year  of  our 

Lord  (a),  and  have  those  moneys,  together  with 

such  interest  as  aforesaid,  before  us  [or  in  the  Common 
Pleas  "befoi-e  our  justices,"  or  in  the  Exchequer 
"before  the  barons  of  our  Exchequer,"  as  the  case 
may  be,']  at  Westminster,  immediately  after  the  execu- 
tion hereof,  to  be  rendered  to  the  said  A.  B, ;  and  that 
you  do  all  such  things  as  by  the  statute  passed  in  the 
second  year  of  our  reign  you  are  authorized  and 
required  to  do  in  this  behalf.  And  in  what  manner 
you  shall  have  executed  this  our  writ  make  appear  to 
us  [or  in  the  Common  Pleas  "  to  our  justices,"  or  in 
the  Exchequer  "  to  the  barons  of  our  Exchequer,"  as 
the  case  may  6e,]  at  Westminster,  immediately  after 
the  execution  hereof  and  have  you  there  then  this 
writ.    Witness  at  Westminster,  the  day 

of  in  the  year  of  our  Lord 


No.  5.— Writ  of  Fibri  Facias  on  a  Rule  for  Pay- 
ment of  Costs  only. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.    We  com- 

mand you,  that  [If  sued  out  of  the  Exchequer^  sa^ 
"We  command  you,  that  you  omit  not  by  reason 
of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and"]  of  the  goods  and  chattels  of  C  2>.  in 
your  bailiwick  you  cause  to  be  made  £  for  certaia 
costs  ^ich  by  a  rule  of  our  Court  of  Queen's  Bench 
[or  "Common  Pleas,"  or  "Exchequer  of  Pleas,"  as 
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tAe  ease  mm  be,']  dated  the  daj  of  in  the 

year  of  oar  Lord  were  ordered  to  be  paid  bj  the 

Baid  C  Z>.  to  A.  B.^  which  said  costs  haye  been  taxed 

and  allowed  bj  oar  said  coort  at  the  said  sam,  and 

that  of  the  said  goods  and  chattels  of  the  said  C,  D. 

in  jour  bailiwick  jou  farther  cause  to  be  made  interest 

apon  the  said  sum  at  the  rate  of  four  pounds  per 

eentum  per  annum  from  the       day  of       in  the  jear 

of  our  Lord  (a),  and  have  that  money,  together  (a)  The  day 

with  such  interest  as  aforesaid,  before  us  [or  in  the  J^u^ew 

Common  Pleas  *' before  oar  justices,"  or  in  the  Ex-  taxed,  or  if 

chequer  "  before  the  barons  of  our  Exchequer,"  as  the  Seen  more 

ea^e  may  ^,]  at  Westminster,  immediately  after  the  than  one  ai- 

execntion  hereof,  to  be  rendered  to  the  said  A,  B, ;  daj  o? which 

and  that  you  do  all   such  things  as  by  the  statute  {^^***- 

J    .     -^ ,  J  i»     *         •     "^  locator  was 

passed  in  the  second  year  of  our  reign  you  are  au-  made. 
thorized  and  required  to  do  in  this  tehalf.  And  in 
what  manner  you  shall  haye  executed  this  our  writ 
make  appear  to  us  [or  in  the  Common  Pleas  ^'  to  our 
jnstieee,"  or  in  the  Exchequer  "  to  the  barons  of  our 
Exeheqaer,'*  as  the  case  may  be^']  at  Westminster,  im- 
mediately after  the  execution  hereof  and  haye  you 
there  then  this  writ.    Witness  at  Westminster, 

die  day  of  in  the  year  of  our  Lord 


No.  6.— Writ  of  Fieri  Facias  on  a  Judgment  of 
an  Inferior  Court  remoyed  into  one  of  the  Superior 
Coorts. 

Yictoria,  by  the  grace  of  Crod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.    We  com- 

mand you,  that  JTjf  sued  out  of  the  Court  of  Ex- 
chequer, say  ^'  We  command  you,  that  you  omit  not, 
by  reason  of  any  liberty  of  your  county,  but  that  you 
eater  the  same,  and"]  of  the  goods  and  chattels  of 
C.  2>.  in  your  bailiwick  yoa  cause  to  be  made  £ 
which  A.  B.  lately  in  [insert  the  style  of  the 

court,]  by  the  judgment  of  the  said  court,  recoyered 
against  the  said  C.  D.  whereof  the  said  C.  D,  is  con- 
yictedy  and  which  judgment  was  afterwards,  on  the 

day  of  in  the  year  of  our  Lord 

remoyed  into  oar  Court  of  Queen's  Bench  [or  '^  Com- 
mon Pleas,"  or  <'  Exchequer  of  Pleas,"  as  the  case 
may  be,']  by  yirtue  of  an  order  of  that  oar  said  court, 
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[or  **  of  one  of  the  jnBtices  of  that  our  said 

coui%^  at  the  case  may  he^  in  pursuance  of  the 
statute  in  such  case  made  and  proyided,  and  the  costs 
attendant  upon  the  application  for  the  said  order  and 
upon  the  said  removal  were,  on  the  day  of 

in  the  year  of  our  Lord  ,  taxed  and 

allowed  bj  our  said  Court  of  Queen's  Bench,  [or 
"  Common  Pleas,**  or  "  Exchequer  of  Pleas,"  as  the 
ease  may  he^  at  £  ;  and  we  further  command 

jou,  that  of  the  said  goods  and  chattels  of  the  said 
C  D.  in  your  bailiwick  you  further  cause  to  be  made 
attenJui?***  ^^  ^^^  ^^^'  together  with  interest  on  the 

upon  the  Said  two  soycral  sums  at  die  rate  of  four  pounds  per 
tffjudiment  ^^^'^^^  P®*^  annum  from  the  said  day  of 

out  ofthe      in  the  year  of  our  Lord  (^)  ;  and  that  yon 

courtinto  ^*^®  *^**'  money,  with  such  interest  as  aforesaid, 
the  Superior  before  US  \or  in  the  Common  Pleas  "  before  our  jus- 
rt^^T-h  d  tices,"  or  in  the  Exchequer  " before  the  barons  of  our 
oo  which  tL  Exchequer,"  as  the  case  may  be,']  at  Westminster,  im- 
mo?»i*wwe  ™®^i**®^7  *^r  ^®  execution  hereof,  to  be  rendered 
taxed.  to  the  Said  A,  B.;  and  that  you  do  all  such  things  as 

by  the  statute  passed  in  the  second  year  of  our  reign 
you  are  authorized  and  required  to  do  in  this  behalf. 
And  in  what  manner  you  shall  haye  executed  this 
our  writ  make  appear  to  us  [or  in  the  Common  Pleas 
"to  our  justices,"  or  in  the  Exchequer  "to.  the  barons 
x)f  our  Exchequer,"  as  the  case  may  ^e,]  at  West- 
minster, immediately  after  the  execution  hereof,  and 
haye  you  there  then  this  writ.    Witness  at 

Westminster,  the  day  of  in  the  year  of 

our  Lord 


No.  7. — ^Wbit  op  Fdebi  Facias  on  a  Rule  or  Order 
for  Payment  of  Money  made  in  an  Inferior  Court, 
and  remoyed  into  one  of  the  Superior  Courts. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Lreland  Queen,  Defender 
of  the  Faith.  We  command  you  that  [If  sued  out  of 
the  Court  of  Exchequer,  say  "We  command  you, 
that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same,  and"]  of  the 
goods  and  chattels  of  C,  D,  in  your  bailiwick  yoa 
cause  to  be  made  £  ,  which  lately  in 

[insert  the  style  of  the  court\  by  a  rule  [or  "  order^j 
of  the  said  court,  entitled,  [as  the  case  may  bei\ 
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^ere  by  the  said  court  ordered  to  be  paid  by  the 
said  C  Z>.  to  A.  B.  ;  and  which  rule  [or  "  order "] 
was  afterwards,  on  the  day  of  in  the 

year  of  our  Lord  ,  removed  into  our  Court  of 

Queen's  Bench  [or  "  Common  Pleas,**  or  "  Exchequer 
of  Pleas,**  as  the  case  may  be\  by  virtue  of  an  order 
of  that  our  said  court,  [or  "  of  ,  one  of  the 

justices  of  that  our  said  court,**  as  the  case  may  6e,] 
in  pursuance  of  ]Jie  statute  in  that  case  made  and 
provided,  and  the  costs  and  charges  attendant  upon 
the  application  for  the  said  last-mentioned  order  and 
upon  the  said  removal  were,  on  the  day  of 

in  the  year  of  our  Lord  ,  taxed  and  allowed  by 

our  said  Court  of  Queen's  Bench  [or  *^  Conunon  Pleas" 
or  "Exchequer  of  Pleas,**  as  the  case  may  be^l 
at  £  ;  and  we  further  command  you,  that  of 

the  said  goods  and  chattels  of  the  said  C.  Z>.  in  your 
bailiwick  you  further  cause  to  be  made  the  said 
£  (a),  together  with  interest  on  the  said  two  (a)  Th«eoft« 

several  sums  at  Sie  rate  of  four  pounds  per  centum  SJ/^®'^' 
per  annum  fix>m  the  said  day  of  (6),  and  the  inferior 

that  you  have  those  moneys,  with  such   interest  as  SuTsuperior 
aforesaid,  before  us  [_or  in  the  Common  Pleas  "  be-  Court, 
fore  our  justices,**  or  in  the  Exchequer  "before  the  (*)  Thed»y 
barons  of  our  Exchequer,*'  as  the  case  may  be,']  at  ^7b <rfr^^ 
WeeUninster,  immediately  after  the  execution  hereof,  moTingthe 
to  be  rendered  to  the  said  A,  B, ;  and  that  you  do  all  inferior  ^ 
such  things  as   by  the  statute  passed  in  the  second  f^"g'*°^ 
year  of  our  reign  you  are  authorized  and  required  coun^Sw' 
to  do  in  this  behalf     And  in  what  manner  you  shall  *"*<*• 
have  executed  this  our  writ  make  appear  to  us  \_or  in 
the  Common  Pleas  "  to  our  justices,'*  or  in  the  Ex- 
chequer "to  the  barons  of  our  Exchequer,*'  as  the 
case  may  be,']  at  Westminster,  immediately  after  the 
execulaon  hereof,  and  have  you  there  then  this  writ. 
Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord 


No.  8. — Writ  op  Fiebi  Facias  on  a  Rule  or  Order 
for  Payment  of  Money  and  Costs  made  in  an  In- 
ferior Court,  and  removed  into  one  of  the  Supe- 
rior Courts. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.    We  com- 
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mand  7011,  that  [or,  If  sued  out  of  the  Court  of  Eoo^ 
chequer ^  say  **  We  commaDd  7011,  that  70a  omit  not 
b7  reason  of  an7  liberty  of  your  count7,  but  that  you 
enter  the  same,  and'H  of  the  goods  and  chattels  of 
C.  D,  in  70ur  bailimck  70U  cause  to  be  made  £ 
which  lately  in  [insert  the  style  of  the  eourt\ 

hj  a  rule  [or  "  order '\]  of  the  said  court,  entitled, 
[as  the  case  may  6«,]  were  b7  the  said  court  ordered 
to  be  paid  b7  the  said  C  D,  to  A,  B,,  and  also  £ 
for  the  costs  of  the  said  rule  [or  ^^  order^]  b7  the  said 
court  also  ordered  to  be  paid  D7  the  said  C.  D.  to  the 
said  A,  B. ;  which  said  rule  [or  <<  order"]  was  after- 
wards, on  die  da7  of  in  the  7ear  of  our 
Lord         ,  removed  into  our  Ck>urt  of  Queen's  Bench 
[or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as 
the  case  may  6e,]  b7  an  order  of  that  our  said  court 
[or  "  of             one  of  the  justices  of  that  our  court," 
as  the  case  may  be,"]  in  pursuance  of  the  statute  in 
such  case  made  and  provided  ;    and  the  costs  and 
charges  attendant  upon  the  implication  for  the  said 
last-mentioned  order  and  upon  the  said  removal  were, 
on  the          da7  of         in  the  year  of  our  Lord  ^ 
taxed  and  allowed  b7  our  said  Court  of  Queen's  Bench 
[or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  €U 
the  case  may  be,]  at  £        ;  and  we  further  command 
70U,  that  of  the  said  ffoods  and  chattels  of  the  said 
C  D.  in  your  bailiwick  70U  further  cause  to  be  made 
(a)  Theeottt  the  Said  X            (a),  together  with  the  interest  on  the 
theraie^fl^  Said  three  several  sums  at  the  rate  of  four  pounds  per 
the  Inferior    centum  per  annum  from  the  said             da7  of 
the^su^Sor   ^  ^^  7^^  ^f  our  Lord            (6),  and  that  70U  have 
Court.           those  mone78,  with  such  interest  as  aforesaid,  before 
^*^ww*hU    ***  ^^  *^  ^^^  Common  Pleas  "before  our  justices,"  ©r 
oosu  of  re-  *  in  the  Exchequer  "  before  the  barons  of  our  Exche- 
rSie  frfi?**     q««r>"  «*  ^^  case  may  ie,]  at  Westminster,  imme- 
the  Inferior    diatel7  aflcr  the  execution  hereof,  to  be  rendered  to 

t^e'^su^eSor  ^®  ^^^  ^'  ^'  5  ^^  ^»*  7^^  ^^  ^  ^^^  thin^  as  by 
Court  were  the  Statute  passed  in  the  second  7ear  of  our  reign  70a 
**^^'  are    authorized  and  required  to  do  in  this  behalf. 

And  in  what  manner  70U  shall  have  executed  this  our 
writ  make  appear  to  us  [or  in  the  Common  Pleas  "  to 
our  justices,"  or  in  the  Exchequer  **  to  the  biffons  of 
our  Exchequer,"  as  the  case  may  be^]  at  Westminster, 
immediatel7  after  the  execution  hereof,  and  have  yon 
there  then  this  writ.     Witness  at  Westminster, 

the  da7  of  in  the  7ear  of  our  Lord 


HILABT  TtSMy  1853.  407 


No,  9. — Wbit  op  Elegit  on  a  Judgment  for 
Plaintiff. 

Yictoria,  by  the  ^race  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Qaeen,  Defender  of 
Uie  Faith ;  to  the  sheriff  of  greeting.    Whereas 

A,  B.y  lately  in  onr  Conrt  of  Queen's  Bench  [^or 
"Common  Pleas,"  or  "Exchequer  of  Pleas,"  as  the 
case  may  &e,]  by  the  judgment  of  the  same  court  re- 
covered against  C  D,  £  [the  amount  of  all 
the  moneys  recovered  by  the  judgment'],  whereof  the 
said  (7.  Z>.  is  conyicted,  and  afterwards  the  said  A.  B. 
came  into  our  said  court,  and  according  to  the  form  of 
the  statutes  in  such  case  made  and  provided,  chose  to 
be  delirered  to  him  all  the  goods  and  chattels  of  the 
said  C,  D,  in  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough,  and  also  such  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  customary 
tenure,  in  your  bailiwick,  as  the  said  C.  D,  or  any 
person  in  trust  for  him  was  seised  or  possessed  of  on 
the          day  of          in  the  year  of  our  Lord  (a),  (a)  The  day 
on  which  day  the  judgment  aforesaid  was  entered  up,  PY'^'^^Jj'**' 
or  at  any  time  afterwards,  or  over  which  the  said  wMen^ed 
C  Z>.  on  that  day,  or  at  any  time  afterwards,  had  any  ^p* 
disposing  power  which  he  might,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit,  to 
hold  to  him  the  said  goods  and  chattels  as  his  proper 
goods  and  chattels,  and  to  hold  the  said  lands,  tene- 
ments, rectories,  tithes,  rents  and  hereditaments  re- 
spectively, according  to  the  nature  and  tenure  thereof 
to  him  and  to  his  assigns,  according  to  the  form  of  the 
said  statutes,  until  the  said  sum,  together  with  interest 
thereon  at  the  rate  of  four  pounds  per  centum  per 
annum  from  the            day  of            in  the  year  of  our 
Lord             (6),  shaU  have  been  levied.    Therefore  (»)  The  dav 
we  command  you,  that,  [If  sued  out  of  the  Court  of  JJ^^ent 
Exchequer,  say  "  Therefore  we  command  you,  that  wa*  entered 
yon  omit  not,  by  reason  of  any  liberty  of  your  county,  ?£jJdgiSSt 
but  that  you  enter  the  same  and"]  without  delay,  you  wae^tered 
cause  to  be  delivered  to  the  said  A.  B,  by  a  reasonable  t?e'itt  o? 


price  and  extent  all  the  goods  and  chattels  of  the  said  ^^^ 
C  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  **  from^L 
the  plough,  and  also  all  such  lands,  tenements,  recto-  q^^^^ 
riee,  tithes,  rents  and  hereditaments,  including  lands  the  jtta  of 
and  hereditaments  of  copyhold  or  customary  tenure,  i^^ 
in  yonr  bailiwick,  as  the  said  C  D.  or  any  person  in 
trust  for  him  was  seised  or  possessed  of  on  the  said 


watentand 
op. 
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(•)  The  d*T  day  of  (a),  or  at  any  time  afterwardB,  or 

judgment^  o^®^  which  the  said  (7.  D,  on  that  day,  or  at  any  time 
aflerwards,  had  any  disposing  power,  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for 
his  own  benefit,  to  hold  the  said  goods  and  chattels  to 
the  said  A.  B.  as  his  proper  goods  and  chattels,  and 
also  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents  and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  said  £  ,  together  with  interest  as 

aforesaid  shall  have  been  levied.  And  in  what  man- 
ner you  shall  have  executed  this  our  writ  make  ap- 
pear to  us  [or  in  the  Common  Pleas  "to  our  justices," 
or  in  the  Exchequer  "to  the  barons  of  our  Exchequer,** 
as  the  case  may  6e,]  at  Westminster,  immediately  after 
the  execution  hereof,  under  your  seal  and  the  seals  of 
those  by  whose  oath  you  shall  make  the  said  extent 
and  appraisement,  and  have  you  there  then  this  wrik 
Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord 


No.  10.— Writ  of  Elegit  on  Rule  for  Payment 
of  Money. 

ViiJtoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ;  to  the  sheriff  of  greeting.    Whereas 

lately  in  our  Court  of  Queen's  Bench,  [or  "  Common 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be^] 
by  a  rule  of  the  said  court,  dated  the  day  of 

in  the  year  of  our  Lord  the  sum  of 

£  was  ordered  to  be  paid  by  C  Z>.  to  A,  B. 

and  afterwards  the  said  A,  B.  came  into  our  said  court 
and,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  chose  to  be  delivered  to  him  all 
the  goods  and  chattels  of  the  said  (7.  D.  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  tithes,  rents 
and  hereditaments,  including  lands  and  hereditaments 
of  copyhold  or  customary  tenure,  in  your  bailiwick,  as 
the  said  C  Z).,  or  any  person  in  trust  for  him,  was 
seised  or  possessed  of  on  the  day  of  in 

{k)  The  day   the  year  of  our  Lord  (&),  on  which  day  the  said 

ratowM       ^^®  ^^'^  made,  or  at  any  time  afterwards,  or  ovot 
BM4i«.  which  the  said  C.  2>.  on  mat  day,  or  at  any  time  after- 
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wards,  had  an j  disposiDg  power,  which  he  might,  with- 
out the  assent  of  anj  other  person,  exercise  for  his 
own  henefit,  to  hold  to  him  the  said  goods  and  chattels 
as  his  proper  goods  and  chattels,  and  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents  and  heredita- 
ments respectivelj,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  sum, 
together  with  interest  upon  the  same  at  the  rate  of 
four  pounds  per  centum  per  annum  from  the  said 
day  of  in  the  year  of  our  Lord  (a),  shall  ^£^^11^ 

have  heen  levied  :  Therefore  we  command  jou,  that  mie  wu 

!  If  sued  out  of  the  Court  of  Exchequer ^  say  "There-  ^"^ 
ore  we  command  jou,  that  jou  omit  not  hj  reason  of 
anj  liherty  of  your  county,  but  that  you  enter  the 
same,  and**]  without  delay  you  cause  to  be  delivered 
to  the  said  A.  B.^  by  a  reasonable  price  and  extent,  all 
the  goods  and  chattels  of  the  said  C  D,  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  tithes,  rents 
and  hereditaments,  including  lands  and  hereditaments 
of  copyhold  or  customary  tenure,  in  your  bailiwick,  as 
the  said  C  D.,  or  any  person  in  trust  for  him,  was 
seised  or  possessed  of  on  the  said  day  of        (a), 

or  at  any  time  afterwards,  or  over  which  the  said  C  2>. 
on  that  day,  or  at  any  time  afterwards,  had  any  dis- 
posing power,  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit,  to  hold 
the  said  goods  and  chattels  to  the  said  A,B.  as  his 
proper  goods  and  chattels,  and  also  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents  and  heredita- 
ments respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said 
£  ,  together  with  interest  as  aforesaid,  shall 

have  been  levied.  And  in  what  manner  you  shall 
have  executed  this  our  writ  make  appear  to  us  [or  in 
the  Common  Pleas  "  to  our  justices,"  or  in  the  Ex- 
chequer  "  to  the  barons  of  our  Exchequer,"  {is  the  case 
may  be],  at  Westminster,  immediately  after  the  exe- 
cution hereof,  under  your  seal  and  the  seals  of  those 
by  whose  oath  you  shall  make  the  said  extent  and 
appraisement,  and  have  you  there  then  this  writ. 
Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord 


D. 
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No.  11. — Writ  of  Elegit  on  a  Rale  for  Payment  of 
Money  and  Costs. 

Victoria,  by  the  grace  of  Gk)4  of  the  United  King-^ 
dom  of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith;  to  the  sheriff  of  greeting.    Whereas 

lately  in  our  Court  of  Queen's  Bench  [or  ''  Comitioa 
Pleas,"  or  "  Exchequer  of  Pleas,**  as  the  case  ma^  be], 
by  a  rule  of  the  said  court,  dated  the  day  of 

in  the  year  of  our  Lord  the  sum  of  £ 

was  ordered  to  be  paid  by  C.  D.  to  A.  B^  together 
with  certain  costs  in  the  said  rule  mentioned,  which 
said  costs  were  afterwards,  on  the  day  of 

in  the  year  of  our  Lord  taxed  and  allowed  by 

our  said  court  at  £,  ;  and  afterwards  the  si^d 

A.  B,  came  into  our  said  court,  and,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided, 
chose  to  be  delivered  to  him  all  the  goods  and  chattels 
of  the  said  C,  D.  in  your  bailiwick,  except  his  oxeifi 
and  beasts  of  the  plough,  and  also  all  such  lands,  tene- 
ments,  rectories,  tithes,  rents  and  hereditaments^  in* 
eluding  lands  and  hereditaments  of  copyhold  or  cob* 
tomary  tenure,  in  your  bailiwick,  as  the  said  C  D^  or 
apy  one  in  trust  for  him»  was  seised  or  possessed 
of  on  the  day  of  in  the  year  of  our 

(a)  The  daj    Lord  (a),  or  at  any  time  aftierwards,  or  over 

?Ssu"f  th?*  which  the  said  C.  D.  on  that  day,  or  at  any  time 
rule  were  afterwards,  had  any  disposing  power,  which  he  might, 
^^^'  without  the  assent  of  any  other  person,  exercise  for 

his  own  benefit,  to  hdd  to  him  the  said  goods  and 
chattels  as  his  proper  goods  and  diattels,  and 
to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents  and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  said  two  several  sums,  together  with  interest 
upon  the  same  at  the  rate  of  four  pounds  per  oentiim 
per  annum  from  the  said  day  of  in  the 

year  of  our  Lord  (a),  shall  have  been  levied : 

Therefore  we  command  you,  that  \^If  sued  out  of  ike 
Court  of  Exchequer,  say  '^Thereiore  we  command 
you,  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same,  and**]  witkoat 
delay  you  cause  to  be  delivered  to  the  said  A,  B.^  by 
a  reasonable  price  and  extent,  all  the  goods  and  chat- 
tels of  the  said  C.  Z>.  in  your  bailiwick,  except  his 
oxen  and  beasts  of  the  plough,  and  also  all  such  lands, 
tenements,  rectories,  tithes,  rents  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or 
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eostonuury  tenure,  in  yoar  bailiwick,  as  the  said  C.  2>., 
or  any  person  in  trust  for  him^  was  seised  or  possessed 
of  on  d^e  said  day  of  {a\  or  at  any  time  (•)  ^^^»y 

afterwards,  or  orer  which  the  said  C.  D.  on  that  day,  ^Z otthe^ 
or  at  any  time  afterwards,  had  any  disposing  power,  JJjJj^*" 
which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit,  to  hold  the  said 
goods  and  chattels  to  the  said  A.  B,  as  his  proper  goods 
and  chattels,  and  also  to  hold  the  said  lands,  tone- 
ments,  rectories,  titiies,  rents  and  hereditaments  re- 
spectiyely,  according  to  the  nature  and  tenure  thereof, 
to  him  and  to  his  assigns,  until  the  said  two  several 
sums  of  £  and  £  ,  together  with  interest  as 

aforesaid  shall  have  been  levied.  And  in  what  man- 
ner you  shall  have  executed  this  our  writ  make  ap- 
pear to  usTor  in  the  Common  Pleas  ''to  our  justices,'* 
orimihe  Exchequer  **  to  the  barons  of  our  Exchequer," 
as  ike  ease  may  be\  at  Westminster,  inmiediately  after 
tfie  execution  hereof  under  your  seal  and  the  seals  of 
those  by  whose  oath  you  shall  make  the  said  extent 
and  appraisement,  and  have  you  there  then  this  writ. 
Witness  at  Westminster,  the  day  of 

in  ih»  year  of  our  Lord 


No.  12.— Writ  of  Elegit  on  a  Judgment  of  an 
Inferior  Court,  removed  into  one  of  3ie  Superior 
Courts, 

Yictoria,  by  the  grace  of  Ck>d  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ;  to  the  dieriff  of  greeting.    Whereas 

A.  B^  lately  in  \insert  the  style  e/  the  court\ 

hj  the  Judgment  of  the  said  court  recovered  against 
C.  D.  £  whereof  the  said  (7.  D.  is  convicted ; 

and  whereas  '^  said  judgment  was  afterwards,  on 
the  day  of  in  ttie  year  of  our  Lord  , 

removed  into  our  Court  of  Queen's  Bench  [or  "  Com- 
mon Pleas,"  or  ^  Exchequer  of  Pleas,''  as  the  case 
may  be\  by  virtue  of  an  order  of  that  our  said  court 
[or  '« of  ,  one  of  the  justices  of  that  our  said 

court,"  as  the  case  may  be\  in  pursuance  of  the 
statute  in  that  case  made  and  provided,  and  the  costs 
and  charges  attendant  upon  the  application  for  the  said 
(Mrder  and  upon  the  said  removid  were  afterwards,  on 
the  day  of  in  Hie  year  of  our  Lord  , 

taxed  and  allowed  by  our  said  Court  of  Queen's  Bench 
[or  <<  Common  Pleas,"  or  "Exchequer  of  Pleas,"  as 
t2 
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the  case  may  6e,]  at  £  ;  and  afterwards  die 

said  A.  B,  came  into  that  onr  said  court  [or  ^  Commoa 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be\ 
and,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  chose  to  he  delivered  to  him  all 
the  goods  and  chattels  of  the  said  C.  Z>.  in  jour 
hailiwick,  except  his  oxen  and  heasts  of  the  plough, 
and  also  all  such  lands,  tenements,  rectories,  tithes^ 
rents  and  hereditaments,  including  lands  and  heredita- 
ments of  copyhold  or  customary  tenure,  in  your  baili- 
wick, as  the  said  C,  2>.,  or  any  person  in  trust  for 
him,  was  seised  or  possessed  of  on  the  said  day 

(a)  Th«  day    of  ,  in  the  year  of  our  Lord  aforesaid  {a\  or  at 

?Siu*l!f  IJ***  any  time  afterwards,  or  over  which  the  said  C.  D.  on 
moving  uie  that  day,  or  at  any  time  afterwards,  had  any  disposing 
iJere'tiSed.  power,  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit,  to  hold  to 
him  the  said  goods  and  chattels  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and 
to  his  assigns,  until  the  said  two  several  sums,  togeth^ 
with  interest  upon  the  same  at  the  rate  of  four  pounds 
per  centum  per  annum  ft*om  the  said  day  of 

in  the  year  of  our  Lord  (a),  shall  have  been 

levied :  Therefore  we  command  you,  that  [If  sued 
out  of  the  Court  of  Excheauer,  say  "  Therefore  we 
command  you,  that  you  omit  not  by  reason  of  any 
liber^  of  your  county,  but  that  you  enter  the  same, 
and  "J  without  delay  you  cause  to  be  delivered  to  the 
said  A.  B,  by  a  reasonable  price  and  extent  all  the  goods 
and  chattels  of  the  said  C.  D,  in  your  bailiwick,  ex- 
cept his  oxen  and  beasts  of  the  plough,  and  also  all  such 
lands,  tenements,  rectories,  tithes,  rents  and  heredita- 
ments, including  lands  and  hereditaments  of  copyhold 
or  customary  tenure,  in  your  bailiwick,  as  the  said 
(7.  D,y  or  any  one  in  trust  for  him,  was  seised  or  pos- 
sessed of  on  the  said  day  of  (a),  or  at  any 
time  afterwards,  or  over  which  the  said  C.  2>.  on  that 
day,  or  at  any  time  afterwards,  had  any  disposing 
power,  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit,  to  hold  the 
said  goods  and  chattels  to  the  said  ^.  ^.  as  his  proper 
goods  and  chattels,  and  also  to  hold  the  said  lands, 
tenements,  rectories,  tithes,  rents  and  hereditam^its 
respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  two 
several  sums  of  £                and  £  ,  togedior 
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with  interest  as  aforesaid,  shall  have  been  levied. 
And  in  what  manner  jou  shall  have  executed  this 
our  writ  make  appear  to  us  ^or  in  the  Common  Pleas 
"  to  our  justiees,"  or  in  the  Exchequer  "  to  the  barons 
of  our  Exchequer,"  as  the  case  may  be\  at  West- 
minster, immediatelj  after  the  execution  hereof,  under 
jour  seal  and  the  seals  of  those  bj  whose  oath  jou 
shall  make  the  said  extent  and  appraisement,  and 
have  you  there  then  this  writ.     Witness  at 

Westminster,  the  day  of  in  the  year  of 

our  Lord  • 


No.  13. — ^Wbit  of  Elegit  Xm  a  Rule  or  Order  for 
Payment  of  Money  made  in  an  Inferior  Court,  and 
removed  into  one  of  the  Superior  Courtis. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ;  to  the  sheriff  of  greeting.    Whereas 

lately  in  [insert  the  style  of  the  court\  by  a 

rule  [or  **  order*']  of  the  said  court,  entitled 
[as  the  c{ue  mayOe],  the  sum  of  £  was  by  the 

said  court  ordered  to  be  paid  by  C,  D.  ijo  A,  B, ;  and 
whereas  the  said  rule  [or  "  order**]  was  afterwards,  on 
the  day  of  in  the  year  of  our  Lord        , 

removed  into  our  said  Court  of  Queen's  Bench  [or 
"Common  Pleas,**  or  "Exchequer  of  Pleas,"  as  the 
ease  may  he\  by  virtue  of  an  order  of  that  our  said 
court  [or  "  of  one  of  the  justices  of  that  our 

said  court,'*  as  the  case  may  be\  in  pursuance  of  the 
statute  in  that  case  made  and  provided,  and  the  costs 
and  charges  attendant  upon  the  application  for  the 
said  last-mentioned  order  and  upon  the  said  removal 
were  afterwards,  on  the  day  of  in  the 

year  of  our  Lord  ,  taxed  and  allowed  by  our 

said  Court  of  Queen*s  Bench  [or  "  Common  Pleas,** 
or  "Exchequer  of  Pleas,*'  as  the  case  may  be\  at 
&  ;  and  aftierwards  the  said  A,  B.  came  into 

that  our  said  court,  and,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  chose  to  be 
delivered  to  him  all  the  goods  and  chattels  of  the  said 
C  2>.  in  your  bailiwick,  except  his  oxen  and  beasts  of 
tiie  plough,  and  also  all  such  lands,  tenements,  recto- 
ries, tithes,  rents  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold  or  customary  tenure, 
in  your  bailiwick,  as  the  said  C.  2>.,  or  any  person  in 
trust  for  him,  was  seised  or  possessed  of  on  the  said 
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(a)  The  day  day  of  in  the  year  of  our  Lord  («), 

^ta^of^e-*  or   i^t    any   tune    afterwards,    or    over    which    the 
moTii^the     gaid  C.  D.  on  the  said  day  of  (a),  or 

the^nferior    at  any  time  afterwards,  had  any  disposing  power, 
S."i!lSi?«,    which  he  might,  without   the  assent  of  any  other 

tne  superior  •        U       «•  <■         /»*.      ti-iV^tt 

Coon  were     pcrsou,  exorcise  tor  his  own  benefit,  to  hold  to  him 
'     '  the  said  goods  and  chattels  as  his  proper  goods  and 

chattels,  and  to  hold  the  said  lands,  tenements,  rec- 
tories, tithes,  rents  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and 
to  his  assigns,  until  the  said  two  several  sums,  to- 
gether with  interest  on  the  same  at  the  rate  of  four 
pounds  per  centum  per  annum  from  the  said  day 

of  (o)  shall  have  been  levied :    Therefore  we 

command  you,  that  [/jT  ^ued  out  of  the  Court  of 
Exchequer^  say  "Therefore  we  command  you,  tha^ 
you  omit  not  by  reason  of  any  liberty  of  your  county, 
but  that  you  enter  the  same,  and"]  without  delay  you 
cause  to  be  delivered  to  the  said  A.  B.y  by  a  reason-^ 
able  price  and  extent,  all  the  goods  and  chattels  of 
the  said  C*  Z>.  in  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough,  and  also  all  such  lands,  tene- 
ments, rectories,  tiSies,  rents  and  hereditaments,  in- 
cluding lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure,  in  your  bailiwick,  as  the  said  C«  i>.,  or 
any  one  in  trust  for  him,  was  seised  or  possessed  of  on 
the  said  day  of  (a),  or  at  any  time  after- 

wards, or  over  which  the  said  C.  D.  on  that  day,  or  at 
any  time  afterwards,  had  any  disposing  power  which 
he  might,  without  the  assent  of  any  other  person,  ex- 
ercise for  his  own  benefit,  to  hold  the  said  goods  and 
chattels  to  the  said  A.  B*  as  his  proper  goods  and 
chattels,  and  also  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and 
to  his  assigns,  until  the  said  several  sums  of  £ 
aiid  £  ,  together  with  interest  as  aforesaid,  shall 

have  been  levied.  And  in  what  manner  you  shall 
have  executed  this  our  writ  make  appear  to  us  [^or  in 
the  Common  Pleas  "  to  our  justices,''  or  in  the  JEa?- 
chequer  "to  the  barons  of  our  Exchequer,"  €ls  tke 
case  may  he\  at  Westminster,  immediately  after  the 
execution  hereof  under  your  seals  and  the  seiUa  of 
those  by  whose  oath  you  shall  make  the  said  extent 
and  appraisement,  and  have  you  there  then  this  writ. 
Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord 
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No.  14. — Writ  of  Elbgit  on  a  Rule  or  Order  for 
Pajment  of  Money  and  Costs  made  in  an  Inferior 
Courts  and  removed  into  one  of  the  Superior  Courts. 

Victoria,  by  the  ^race  of  Grod  of  the  United  King- 
dom of  Great  Britam  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.    Whereas 

lately  in  [insert  the  style  of  the  court],  by  a 

rule  [or  "  order' J  of  the  said  court,  entitled  fa# 

the  case  may  6e  j,  the  sum  of  £  was  by  the  said 

court  ordered  to  be  paid  by  C.  D.  to  A,  B.,  together 
tnth  the  costs  of  the  said  rule  \or  "order"],  which 
said  costs  were  afterwards,  on  the  day  of  , 

in  the  year  of  our  Lord  ,  taxed  and  allowed  by 

the  said  court  at  £  ;  and  whereas  the  said  rule 

[or  "  order"]  was  afterwards,  on  the  day  of         , 

m  Ihe  year  of  our  Lord  ,  removed  into  our 

Court  of  Queen's  Bench,  \c/r  "  Common  Pleas,"  or 
**  Exchequer  of  Pleas,"  as  the  case  may  he^  by  virtue 
of  an  order  of  that  our  said  court  \or  "  of  one 

of  the  justices  of  that  our  said  court,"  as  the  case  may 
he\  in  pursuance  of  the  statute  in  that  case  made  and 
provid^  and  the  costs  and  charges  attendant  upon 
the  application  for  the  said  last-mentioned  order  and 
upon  the  said  removal  were  afterwards,  on  the 
day  of  in  the  year  of  our  Lord  ,  taxed 

and  allowed  by  our  said  Court  of  Queen's  Bench  \or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the 
ecLse  may  be^  at  £  ;  and  afterwards  the  said 

A.  B,  came  into  our  said  Court  of  Queen^s  Bendi  [or 
"  Conunon  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the 
ease  may  he\  and,  according  to  the  form  of  the 
statute  in  sucn  case  made  and  provided,  chose  to  be 
delivered  to  him  all  the  goods  and  chattels  of  the  said 
C  2>.  in  your  bailiwick,  except  his  oxen  and  beasts  of 
^e  plough,  and  also  all  such  lands,  tenements,  recto- 
ries, tithes,  rents  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold  or  customary  tenure, 
in  your  bailiwick,  as  the  said  C.  X>.,  or  any  person  in 
trust  for  him,  was  seised  or  possessed  of  on  the  said 

day  of  (a),  or  at  any  time  afterwards,  or  («)  The  day 

over  which  the  said  C.  D.  on  that  day,  or  at  any  time  ^^}^^^^^^ 
afterwards,  had  any  disposing  power  which  he  might,  moring  tha 
without  th§  assent  of  any  othier  person,  exercise  for  JJlfertor'*® 
his  own  bcniefit^  to  hold  to  him  the  said  goods  and  Conrttnto 
chattels  as  his  proper  goods  and  chattels,  and  to  hold  conrt^w^'^ 
the  aaid  lands,  tenements,  rectories,  tithes,  rents  and  taxed. 
hereditaments  respectively^  according  to  the  nature 
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and  tenure  thereof,  to  him  and  to  his  assigns,  nntil  the 
said  three  several  sums,  together  with  interest  upon 
the  same  at  the  rate  of  four  pounds  per  centum  per 
(«)  T^<>^  annum  from  the  said  daj  of  (a),  shall 

cMTtorra-  have  been  levied  :  Therefore  we  command  jou,  that 
JJSlIf  ^*  r/jT  sued  out  of  the  Court  of  Exchequer,  say  "  There- 
inferior  fore  we  command  you,  that  you  omit  not  bj  reason 
t^SoMrior  ^^  *°y  liberty  of  your  county,  but  that  you  enter  the 
Court  wen  same  and"]  without  delay  you  cause  to  be  delivered 
*     '  to  the  said  A,  B,y  by  a  reasonable  price  and  extent,  all 

the  goods  and  chattels  of  the  said  C  2>.  in  vour  baili- 
wick, except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  titlies,  rents 
and  hereditaments,  including  lands  and  hereditaments 
of  copyhold  or  customary  tenure,  in  your  bailiwick, 
as  the  said  C  2).,  or  any  person  in  trust  for  him,  was 
seised  or  possessed  of  on  the  said  day  of  (a), 

or 'at  any  time  afterwards,  or  over  which  the  said 
C  2>.  on  that  day,  or  at  any  time  afterwards,  had  any 
disposing  power  which  he  miKht,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit,  to 
hold  die  said  goods  and  chatteb  to  the  said  A.  B.  as 
his  proper  goods  and  chattels,  and  also  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents  and  here- 
ditaments respectively,  according  to  the  nature  and 
tenure  thereof  to  him  and  to  his  assigns,  until  the 
said  three  several  stuns  of  £  ,  and  x  ,  and 

£  ,  together  with  interest  as  aforesaid,  shall 

have  been  levied.  And  in  what  manner  you  shall 
have  executed  this  our  writ  make  appear  to  us  [or  in 
the  Common  Fleas  "to  our  justices,"  or  in  the  Ex^ 
chequer  "  to  the  barons  of  our  Exchequer,*'  as  the 
case  may  be\  at  Westminster,  immediately  after  the 
execution  hereof,  under  your  seal  and  the  seals  of 
those  by  whose  oath  you  shall  make  the  said  extent 
and  appraisement,  and  have  you  there  then  this  writ. 
Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord 


No.  15. — ^Writ  op  Capias  ad  SATisPACiEin>ux  on  a 
Judgment  for  Plaintiff. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith  ;  to  the  sheriff  of  erecting.    We 

command  you,  thatvou  [If  sued  out  of  the  Court  of 
Exchequer,  say  **  We  command  you,  that  you  omit  not 
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bj  reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and"]  take  C.  2>.,  if  he  shall  be  found 
yi  your  bailiwick,  and  him  safely  keep,  so  that  you 
may  have  his  body  before  us  [or  in  the  Common  Pleas 
"  before  our  justices,"  or  in  the  Exchequer  "  before 
the  barons  of  our  Exchequer,"  as  the  case  may  6e], 
at  Westminster,  immediately  after  the  execution  here- 
of, to  satisfy  A,  B,  £  [^the  amount  of  all  the 
moneys  recovered  by  the  judgment],  which  the  said 
A.  B,  lately  in  our  Court  of  Queen's  Bench  \pr  ^'Com- 
mon Pleas,"  or  "Exchequer  of  Pleas,"  as  the  case  may 
he]  recovered  against  the  said  C.  2>.,  whereof  the  said 
C.  D.  is  convicted,  together  with  interest  upon  the 
said  sum,  at  the  rate  of  four  j)ounds  per  centum  per 
annum  fVom  the  day  of  in  the  year  of 
our  Lord  (a),  on  which  day  the  judgment  afore-  (a)  The  day 
said  was  entered  up,  and  have  you  there  then  this  Jud^jSifent 
writ*  Witness  at  Westminster,  the  daj  wm  entered 
of           in  the  year  of  our  Lord            .  SStereJuip 

prior  to  the 
Ut  of  Octo- 
^— — *  ber,  1888,  aaj 

"  from  the 
let  day  of 

No.  16. — Writ  op  Capias  ad  Satisfaciendum  on  a  2^^  15 
Judgment  for  Defendant.  ??l/^*,. 

^  18S8,  oxnit- 

"Victoria,  by  the  grace  of  God  of  the  United  King-  wofdt  ••  on 
dom  of  Great  Britain  and  Ireland  Queen,  Defender  of  ^^^^7 
the  Faith;  to  the  sheriff  of  greeting.    We  com-  mem  Sorc- 

mand  you,  that  you  take  [or.  If  sued  out  of  the  Court  Jntored'ttp.'* 
of  Exchequer,  say  "  that  you  omit  not  by  reason  of 
any  liberty  of  your  county,  but  that  you  enter  the 
same  and  take  "1  A,  B,,  if  he  shall  be  found  in  your 
bailiwick,  and  lum  safely  keep,  so  that  you  may  have 
his  body  before  us  [or  in  the  Common  Pleas  "  before 
our  justices,"  or  tw  the  Exchequer  •*  before  the  barons  of 
our  Exchequer,"  as  the  case  may  be],  at  Westminster, 
immediately  after  the  execution  hereof,  to  satisfy  C  2>. 
£  ,  which  lately  in  our  Court  of  Queen's  Bench 

[or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as 
the  hose  may  be]  were  awarded  to  the  said  C.  D.  for 
his  costs  of  defence  in  an  action  lately  prosecuted  in 
our  said  court  by  the  said  A,  B.  against  the  said 
C  D.y  whereof  the  said  A.  B,  is  convicted,  together 
with  interest  upon  the  said  sum  at  the  rate  of  four 
pounds  per  centmn  per  annum  from  the  day  of 

in  the  year  of  our  Lord  (b),  on  which  (6)  The  dav 

day  the  judgment  aforesaid  was  entered  up,  and  have  SJdment 
you  there  then  this  writ.    Witness  at  West-  wa«  entered 

T  5 
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up.  or  If  en.   minster,  the  daj  of  in  the  jear  (^  our 

^:i^  Lord 

October,  .^-^— 

1838,  MT 

I'rtd^f  of  No.  17.— Writ  of  Capias  ai>  Satisfaciendum  on  a 

Sir^S  ^"^®  ^^^  Payment  of  Money. 

mh'^t-  Victoria,  by  the  grace  of  God  of  the  United  King- 

wOTd***"  ^^™  ^^  Great  Britain  and  Ireland  Queen,  Defender  of 

which  da "  the  Faith ;  to  the  sheriff  of           greeting.     We  oom^ 

inen"»fJre.     "^*°*^  ^^^   *^*^   ^^^   **^®  f ^  '^^  ^^  ^f  '^  CoUTt 

JaM  wM**^   of  Exchequer^  say  "  We  command  you,  that  you  omit 
^•^ '^P"      not  by  reason  of  any  liberty  of  your  county,  but  that 
you  enter  the  same,  and  take"]  C.  />.,  if  he  shall  be 
found  in  your  bailiwick,^  and  hmi  safely  keep,  so  that 
you  may  have  his  body  before  us  [or  in  the  Common 
Picas  "before  our  justices,"  or  in  the  Exchequer 
"  before  the  barons  of  our  Exchequer,"  as  the  case 
may  be\  at  Westminster,  immediately  after  the  execu- 
tion hereof,  to  satisfy  A*  B,  £  ,  which  lately 
in  our  Court  of  Queen's  Bench  [or  "  Common  Pleas,** 
or  "  Exchequer  of  Pleas,"  as  the  case  may  be"],  by  a 
rule  of  our  said  court  dated  the            day  of  in 
the  year  of  our  Lord          were  ordered  to  be  paid  by 
the  said  C.  D.  to  the  said  A.  B, ;  and  further  to  satisfy 
the  said  A,  B.  interest  upon  the  said  sum  at  the  rate 
of  four  pounds  per  centum  per  annum  from  the  day 
(a)  The  dar    and  year  aforesaid  (a),  and  have  you  there  then  this 
on^  which  the  ^^^     Witness             at  Westminster,  the             day 
made,  or  If    of           in  the  year  of  our  Lord 

it  were  made  " 

prior  to  the 
let  of  Octo- 
ber, 1838,  laj 

uCSSjot     No.  18.— Writ  of  Capias  ad  SATisPACiEKDtrM  on  a 
October  in  Rule  for  Payment  of  Money  and  Costs. 

the  year  of  j  ^ 

iSs/?'*  Victoria,  by  the  grace  of  God  of  the  United  King- 

dom  of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith  ;  to  the  sheriff  of  greeting.    We 

command  you,  that  you  takeTT^  sued  out  of  the 
Court  of  Exchequery  say  "We  command  you,  that 
you  omit  not  by  reason  of  any  liberty  of  your  comity, 
but  that  you  enter  the  same,  and  take"]  C  />.,  if 
he  shall  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  may  have  his  body  before  us  [or  in 
the  Common  Pleas  "before  our  justices,"  or  in  the 
Exchequer  "  before  the  barons  of  our  Exchequer,"  as 
the  case  may  ^e],  at  Westminster,  immediately  after 
the  execution  hereof,  to  satisfy  A.B.£  ,  whk^ 

lately  in  our  Court  of  Queen's  Bench  [or  "  Common 
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Pleaa,"  or  "Exchequer  of  Pleas,"  as  the  case  may 
be\  hj  a  rule  of  our  said  court  dated  the  day  of 

in  the  year  of  our  Lord  ,  were  ordered  to 

be  paid  by  the  said  C.  D.  to  the  said  A,  B,,  together 
with  certain  costs  in  the  said  rule  mentioned,  which 
said  costs  have  been  taxed  and  allowed  by  our  said 
court  at  £  [Me  amount  of  the  allocatur  or 

alloeaiurSf  if  more  than  one\  and  further  to  satisfy 
the  said  C  t>,  the  said  last-mentioned  sum,  together 
with  interest  upon  the  said  two  several  sums,  at  the 
rate  of  four  pounds  per  centum  per  annum  from  the 

day  of  in  tiie  year  of  our  Lord  (a),  (a)  The  day 

on  which  day  the  said  costs  were  taxed,  and  have  you  co«tl!*i!r'thi** 
there  then  this  wriU     Witness  at  Westminster,  rule  were 

the  day  of  in  the  year  of  our  Lord.  hlfemt  bl 

cUimed  on 
*  the  principal 

'  '    "■  money  from 

the  date  of 
the  rule, 

No.  19. — Wkit  w  Capias  ad  SATrsFAOiEimuH  on  a  "^J^JJ^! 
Rule  for  Payment  of  Costs  only.  coi?ingiy. 

Tlctoria^  by  the  Ki'ace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ;  to  the  sh^ifTof  greeting.    We  com- 

mand you,  that  you  take  \_If  sued  out  of  the .  Court  of 
Exchequer y  say  "  We  command  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  tiiat 
you  enter  the  same,  and  take"]  C  2>.,  if  he  shall  be 
found  in  youi>  bailiwick,  and  him  safely  keep,  so  that 
you  may  have  his  body  before  us  [or  in  the  Common 
Pleas  "before  our  justices,"  or  in  the  Exchequer 
"before  the  barons  of  our  Exchequer,"  as  the  case 
may  be\  at  Westminster,  immediately  afler  the  exe- 
cution hereof,  to  satisfy  A.  B,  £  for  cer- 
tain costs  which  by  a  rule  of  our  Court  of  Queen's 
Bench  [or  "Common Pleas,"  or  "Exchequer  of  Pleas," 
as  the  case  may  be"],  dated  the             day  of  in 
the  year  of  our  Lord           were  ordered  to  be  paid  by 
the  said  C  D,  to  the  said  A,  B.,  which  said  costs  have 
been  taxed  and  allowed  by  our  said  court  at  the  said 
sum,  and  further  to  satisfy  the  said  CD,  interest  upon  j^n^J^J^tlie 
the  said  sum  at  the  rate  m*  four  pounds  per  centum  per  costa  or  the 
annum  from  the            day  of            in  the  year  of  oar  JJJi'eX^r  if 
Lord             {b)y  and  have  you  there  then  this  writ,  there  hare 
Witness           at  Westminster,  the           day  of  ^^SJ!^ 
in  the  year  of  our  Lord          .                                       the  day  on 

•^  which  the 

last  allocatur 
.i.....  waamade. 
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No.  20. — Writ  of  Capias  ad  Satisfaciendum  on 
a  Judgment  in  on  Inferior  Court,  removed  into 
one  of  the  Superior  Courts. 

Victoria,  by  the  grace  of  Grod  of  the  United  King« 
dom  of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ;  to  the  sheriff  of  greeting.     We  com- 

mand you,  that  you  take  [^If  sued  out  of  the  Court  of 
Exchequer^  say  **  We  command  you,  that  you  omit  not 
by  reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and  take"]  C  D^  if  he  shall  be  found 
in  your  bailiwick,  and  him  safely  keep,  so  that  you  may 
have  his  body  before  us  [or  in  the  Common  Pleas 
"before  our  justices,"  or  in  the  Exchequer  "before 
the  barons  of  our  Exchequer,"  as  the  case  may  be\  at 
Westminster,  immediately  after  the  execution  hereof 
to  satisfy  A.B.£  ,  which  the  said  A.  B.  lately  * 

in  [insert  the  style  of  the  court]^  by  the  judg- 

ment of  the  said  court  recovered  against  the  said  C.  2>., 
whereof  the  said  C  D,  is  convicted ;  and  which  judg- 
ment was  afterwards,  on  the  day  of  in 
the  year  of  our  Lord            removed  into  our  Court  of 
Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 
of  Pleas,"  as  the  case  may  bely  by  virtue  of  an  order 
of  that  our  said  court  [or  "  of              one  of  the  jus- 
tices of  that  our  said  court,"  as  the  case  may  be']^  in 
pursuance  of  the  statute  in  such  case  made  and  pro- 
vided, and  the  costs  and  charges  attendant  upon  the 
application  for  the  said  order  and  upoh  the  said  re- 
moval were  on  the             day  of             in  the  year  of 
our  Lord              taxed  and  allowed  by  our  said  Court 
of  Queen's  Bench  [or  "Common  Pleas,"  or  "Exche- 
iiLndM?***'  <l"®r  ^^  Pleas,"  as  the  case  may  he\  at  £            ,  and 
upon  the       fiirthcr  to  satisfy  the  said  A.  JB,  the  said  £           (a), 
tb?judgineiit  together  with  interest  upon  the  said  two  several  sums 
out  of  the      at  the  rate  of  four  pounds  per  centum  per  annum  from 

Inferior  ^i.  -j         ^      j       '^z*  •      ii.  /» 

Court  Into  the  Said            day  of           in  the  year  of  our 

court?*^"   Lord  (6),  and  have  you  there  then  this 

(ft)  The  day    ^^^'  Wituess             at  Westminster,  the             day 

on  which  the  of  in  the  year  of  our  Lord 

costs  of  re-  ^ 


moval  were 
taxed. 


No.  2L — Writ  op  Capias  ad  Satisfaciekdum  on 
a  Rule  or  Order  of  an  Inferior  Court  for  Pay- 
ment of  Money,  removed  into  one  of  the  Superior 
Courts. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
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dom  of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith ;  to  the  sherifT  of  greeting.     We 

command  you,  that  you  take  {^Ifstsed  out  of  the  Court 
of  Exchequery  say  "We  command  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that 
you  enter  the  same  and  take"]  C  2>.,  if  he  shall  be 
found  in  your  bailiwick,  and  him  safely  keep,  so  that 
you  may  have  his  body  before  us  [or  in  the  Common 
Fleas  "before  our  justices,"  or  in  the  Exchequer 
"  before  the  barons  of  our  Exchequer,"  as  the  case 
may  6e],  at  Westminster,  immediately  after  the  exe* 
cution  hereof,  to  satisfy  A,B.  £  ,  which  lately 

in  [insert  the  style  of  the  court']^  by  a  rule  [or 


7' 

i9: 


"  order"]  of  the  said  court,  entitled  [as  the  case 

may  be\  were  ordered  to  be  paid  by  the  said  C.  D,  to 
the  said  ^.  B^  and  which  rule  [or  "  order"]  was  after- 
wardsy  on  the  day  of  in  the  year  of  our 

Lord  ,  removed  into  our  Court  of  Queen's  Bench, 

[or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as 
the  case  may  be\  by  an  order  of  that  our  said  court 
[or  "  of  ,  one  of  the  justices  of  that  our  said 

court,"  as  the  case  may  be\  in  pursuance  of  the  sta- 
tute in  such  case  made  and  provided,  and  the  costs  and 
charges  attendant  upon  the  application  for  the  said 
last-mentioned  order  and  upon  the  said  removal  were, 
on  the  day  of  in  the  year  of  our  Lord 

,  taxed  and  allowed  by  our  said  Court  of 
Queen's  B^ich  [or  "  Common  Pleas,"  or  "Exchequer 
of  Pleas,"  as  the  case  may  be"],  at  £  ,  and  also 

to  satisfy  the  said  A.  B.  the  said  £  (a),  toge-  («)  Theeostt 

ther  with  interest  on  the  said  two  several  sums  at  5ie  theroir©? * 
rate  of  four  pounds  per  centum  per  annum  from  the  *^«  loferior 
said  day  of         in  the  year  of  our  Lord  (i),  the"supLrior 

and  have  you  there  then  this  writ.    Witness  ^**"'*- 

at  Westminster,  the  day  of  in  the  year  of  J,^  ^ch'he 

our  Lord  •  cwtaofre- 

XDOTal  were 
taxed. 


No.  22.— Writ  op  Capias  ad  Satisfaciendum,  on 
a  Rule  or  Order  of  an'  Inferior  Court  for  Pay- 
ment of  Money  and  Costs  removed  into  one  of 
the  Superior  Courts. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Lreland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.     We  com- 

mand you,  that  you  take  [If  sued  out  of  the  Court  of 
Exchequer^  say  "  We  conunand  you,  that  you  omilTinot 
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by  reason  of  aDj  liberty  of  your  county,  but  that  you 
enter  the  same,  and  take**]  (;.  D^  if  he  shall  be  found 
in  your  bailiwick,  and  him  safely  keep,  so  thatyoa 
may  haTC  his  body  before  us  [or  in  the  Common  Fleas 
**  before  our  justices,**  or  in  the  Exchequer  *<  before 
the  barons  of  our  Exchequer,^  a#  the  ease  may  6e],  at 
Westminster,  immediately  after  the  execution  hereof 
to  satisfy  A.  B.  £  ,  which  lately  in  [i$uen  the 

style  of  the  eourt']fhj  a  rule  [or  "  order"]  of  the  said 
court,  entitled,  3fC.  [a#  the  ease  may  be\  were  by  the 
said  court  ordered  to  be  pud  by  the  said  C  D,  to  the 
SMd  A.  B.y  and  also  £  for  the  costs  of  the  said 

rule  l^  the  said  court  also  ordered  to  be  paid  by  the 
said  C.  D.  to  the  said  A.  B. ;  which  said  rule  [or 
^  order  *']  was  aft^wards,  on  the  day  of 

in  the  year  of  our  Lord  ,  removed  into  our 

Court  of  Queen's  Bench  [or  •*  Common  Pleas,**  or 
"  Exchequer  of  Pleas,"  as  the  case  may  6c],  by  an 
order  of  that  our  said  court  [or  "of  one  of  the 

justices  of  that  our  said  court,"  as  the  ease  may  be\  in 
pursuance  of  the  statute  in  that  case  made  and  pro- 
vided ;  and  the  costs  and  ohu'ges  attendant  upon  the 
application  for  the  said  last-mmtioned  order  and  upon 
the  said  removal  were,  on  the  day  of  in 

the  year  of  our  Lord  ,  taxed  and  allowed  by  our 

said  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or 
"  Exchequer  of  Pleas,"  as  the  case  may  be]  at  £        , 
(a)  Tbecotto  and  also  to  satisfy  the  said  A,  B,  the  said  £  (a\ 

theruie^^m  together  with  interest  on  the  said  three  several  sums 
the  Inferior  at  the  rate  of  four  pounds  per  centum  per  annum  from 
SS's'ulliltor    the  day  of         in  the  year  of  our  Lord  (6), 

Court.  and  haye  you  there  then  this  writ.    Witness  at 

in  which  *^    Westminster,  the  day  of  in  the  year  of  our 

the  coits  Lord  • 

of  removing 

the  rule  from  ___ 

the  Inferior  — — . 

Court  were 

taxed. 

No.  23. — Writ  of  Habere  Facias  in  Ejectment 
upon  a  Judgment  by  Default. 

Victoria,  by  the  grace  of  God  of  the  United  King^ 
dom  of  Great  Britain  and  Lreland  Queen,  Defender 
the  Faith ;  to  the  sheriff  of  greeting.     Whereas 

A,  B.  lately  in  our  Court  of  Queen's  Bench  [or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the 
case  may  be"],  by  the  judgment  of  the  same  court,  re- 
covered possession  of  [here  describe  the  property 
as  m  the  writ  of  ejectment^  or  if  part  only  of  the 
lana  has  been  recovered^  describe  such  pari  as  in  ike 
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judpfmetU^y  with  the  appurtenances,  in  your  bailiwick : 
Therefore  we  oonuaand  you,  that  [If  sued  out  of  the 
Court  of  Exchequer^  toy  **  Therefore  we  oommand 
you,  that  you  omit  not  by  reason  of  any  liber^p^  of  your 
oonnty,  but  that  you  enter  the  same,  and"]  without 
delay  you  cause  the  said  A,  B*  to  hare  possession  of 
the  said  lands  and  premises  with  the  appurtenances. 
And  in  what  manner  you  hare  executed  this  our  writ 
make  appear  to  us  [or  in  the  Common  Pleas  ^*  to  our 
justtces,"  or  in  the  Ewckequer  ^*  to  the  barons  of  our 
Exchequer,"  a«  the  case  may  be\  at  Westminster, 
immediately  upon  the  execution  hereof,  and  have  you 
there  then  this  writ.    Witness  at  Westminster, 

the  day  of  in  the  year  of  our  Lord 


No.  24.— Whit  of  Haberb  Facias  and  Fieri  Facias 
for  Costs  upon  a  Judgment  for  Plaintiff  in  Eject- 
ment where  Defendant  has  appeared. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.     Whereas 

A.  B,  lately  in  our  Court  of  Queen's  Bench  [or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,**  as  the 
case  may  be"]  recovered  possession  of  \here  dC'^ 

scribe  the  property  as  in  the  writ  of  ejectment,  or  if 
part  only  of  the  land  has  been  recovered,  descrioe 
such  part  as  in  the  judgment'],  with  the  appurte- 
nances, in  your  bailiwick,  in  an  action  of  ejectment 
at  the  suit  of  the  said  A.  B,  against  C  D, :  Therefore 
we  command  you,  that  without  delay  you  cause  the 
said  A,  B.  to  have  possession  of  the  said  lands  and  pre-* 
mises,  with  the  appurtenances ;  and  we  also  command 
you,  that  [If  sued  out  of  the  Court  of  Exchequer, 
say  **  and  we  iJso  command  you,  that  you  omit  not  by 
reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and  that"]  of  the  goods  and  chattels 
of  the  said  C  2>.  in  your  bailiwick  you  cause  to  be 
made  £  which  the  said  A.  B.  lately  in  our  said 

court  recovered  against  the  said  C,  D.  for  the  said 
A.  B.'s  costs  of  the  said  suit,  whereof  the  said  C  D, 
is  convicted,  together  with  interest  upon  the  said  sum 
at  the  rate  of  four  pounds  per  oentum  per  annum  from  . 
the  day  of  in  the  year  of  our  Lord  , 

on  which  day  the  judgment  aforesaid  was  entered  up, 
and  have  that  money  and  interest  aforesaid  in  our 
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said  conrt  immediatelj  after  the  execntioa  hereof,  to 
be  rendered  to  the  said  A.  B.;  and  that  jou  do  all 
things  as  hj  the  statute  passed  in  the  second  year  of 
our  reign  you  are  authorized  and  required  to  do  in 
that  behalf.  And  in  what  manner  70U  shall  have  exe- 
cuted this  our  writ  make  appear  to  us  [or  in  the  Com* 
mon  Pleas  "  before  our  justices,**  or  in  the  Exchequer 
*^  before  the  barons  of  our  Exchequer/*  as  the  case 
may  be'],  at  Westminster,  immediately  after  the  exe- 
cution nereo^  and  have  you  there  then  this  writ. 
Witness  at  Westminster,  the  day  of         in 

the  year  of  our  Lord  • 


No.  25.— Writ  of  Fieri  Facias  for  Costs  on  a  Judg- 
ment for  Plaintiff  in  Ejectment  where  Defendant 
has  appeared. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.     We  com- 

mand you,  that  [If  sued  out  of  the  Court  of  Exche- 
quer, "  We  command  you,  that  you  omit  not  by  reason 
of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and'*]  of  die  goods  and  chattels  of  C.  D.  in 
your  bailiwick  you  cause  to  be  made  £  which 

A.  B.  lately  in  our  Court  of  Queen*s  Bench  [or 
«  Common  Fleas,**  or  "  Exchequer  of  Pleas,"  as  the 
case  may  be]  recovered  against  him,  for  the  said 
A.  B.^B  costs  of  suit  in  an  action  of  ejectment  brought 
by  the  said  A,  B.  against  the  said  C  D.  in  that  court, 
whereof  the  said  C,  D.  is  convicted,  together  with 
interest  upon  the  said  sum  at  the  rate  of  four  pounds 
per  centum  per  annum  from  the  day  of  in  the 
year  of  our  Lord  ,  on  which  day  the  judgment 

aforesaid  was  entered  up,  and  have  that  money,  with 
such  interest  as  aforesaid,  before  us  [or  in  the  Com^ 
mon  Pleas  "before  our  justices,**  or  in  the  Exche^ 
quer  *^  before  the  barons  of  our  Exchequer,"  €U  the 
case  may  be],  at  Westminster,  immediately  after 
the  execution  hereof  to  be  rendered  to  the  said 
A.  B, ;  and  that  you  do  all  things  as  by  the  statute 
passed  in  the  second  year  of  our  reign  you  are  au- 
thorized and  required  to  do  in  that  behalf.  And  in 
what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  [or  in  the  Common  Pleas  "  to  our 
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justices,"  or  in  the  Exchequer  "  to  the  barons  of  our 
Exchequer,'*  as  the  case  may  be\  at  Westminster,  im- 
mediatelj  after  the  execution  hereof  and  have  you 
there  then  this  writ.    Witness  at  Westminster, 

the  day  of  in  the  year  of  our  Lord 
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January  11,  1858. 


Signed  hy  the  JUDGES. 
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REGUL^  GENERALES  AS  TO  PLEADING 

« 

THE  JUDGES, 

IN  PUESUANCB  OF  THE  COMMON  LAW  rftOCEDURB  ACT.* 

Tbinitt  Terk,  1853.t 

Whebeas,  pursuant  to  the  provisions  of  the  statute 
passed  in  the  Session  of  Parliament  held  in  the  third 
and  fourth  years  of  the  reign  of  his  late  majesty 
king  William  the  Fourth,  intituled  '*  An  Act  for  the 
further  Amendment  of  the  Law  and  the  better  Ad- 
vancement of  Justice,"  the  judges  of  the  Superior 
Courts  of  Common  Law  at  Westminster  made  certain 
rules,  orders,  and  regulations  as  to  the  mode  of  plead- 
ing and  other  matters  in  the  said  act  mentioned, 
which  said  rules,  orders,  and  regulations  were  duly 
laid  before  both  houses  of  parliament,  as  required  by 
that  statute,  and  came  into  effect  and  operation  re- 
spectively on  the  first  day  of  Easter  term,  in  the  year 
of  our  Ix>rd  one  thousand  eight  hundred  and  thirty- 
four,  and  the  first  day  of  Michaelmas  Term,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-eight : 

And  whereas  it  is  provided  by  the  ^'  Common  Law 
Procedure  Act,  1852,"  that  it  should  be  lawful  for  the 
judges  of  the  Court  of  Common  Law  at  Westminster, 
or  any  eight  or  more  of  them,  of  whom  the  chiefs  of 
each  of  the  said  courts  should  be  three,  fVom  time  to 
time  to  make  all  such  general  rules  and  orders  for  the 
efiectual  execution  of  that  act,  and  of  the  intention 
and  object  thereof,  and  for  fixing  the  costs  to  be  al- 
loi^ed  for  and  in  respect  of  the  matters  therein  con- 


•  See  R.  O.  H.  T.  1858  {aiUef  p.  847,  n.),  at  to  t]i«  anthority  of  thaoe 
rules. 

t  These  rules  (which,  althoujrh  dated  as  offfHarw  Term,  are  more  gen*. 
rallj  xeferred  to  as  of  Trmitf  Terin,  1858,  when  they  took  effbct)  relate 
almost  exclusively  to  pkadmgt  as  distinguished  firom  practice,  and  axe  ae 
far  beyond  the  scope  of  this  work. 

See  generallv  C.  L.  P.  A.  1852,  ss.  49—91,  and  notes,  tmU;  and  BuUeo  and 
Leake's  Precedents  of  Pleadings. 
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teinedy  and  the  perfomumoe  thereof,  and  for  appor- 
tioning the  costB  of  issues,  and  for  other  purposes 
m^itioned  in  the  said  act,  as  in  their  judgment  should 
be  necessary  or  proper ;  and  to  exercise  all  the  powers 
and  authority  given  to  them  by  an  Act  of  Parliament 
passed  in  the  session  of  parliament  held  in  the  thir- 
teenth and  fourteenth  years  of  the  reign  of  her  present 
Majesty,  intituled  '*An  Act  to  enable  the  Judges  of 
the  Courts  of  Common  Law  at  Westminster  to  alter 
the  Forms  of  Pleading,"  with  respect  to  any  matter 
therein  contained  relatire  to  practice  or  pleading ;  and 
the  provisions  of  the  said  last-mentioned  act,  as  to  the 
rules,  A^ers,  or  regulations  made  in  pursuance  thereof, 
should  be  held  applicable  to  any  rules,  orders,  or  re* 
gulations  which  should  be  made  in  pursuance  of  the 
said  Common  Law  Procedure  Act,  one  thousand  eight 
hundred  and  flftv-two : 

And  whereas  by  the  said  act  passed  in  the  session  of 
parliament  held  in  the  thirteenth  and  fourteenth  years 
of  the  reign  of  her  present  Majesty  powers  were  given 
to  the  judges  of  .the  courts  of  common  law  at  West- 
minster, by  rules  and  orders  to  make  alterations  in  the 
forms  of  pleading  in  the  said  courts,  and  respecting 
other  matters  in  that  act  mentioned;  and  it  was, 
enacted,  that  all  such  rules,  orders,  or  regulations 
should  be  laid  before  both  houses  of  parliament  in 
manner  directed  by  the  said  act;  and  that  no  such 
rule,  order,  or  regulation  should  have  efiect  until  three 
months  after  the  same  should  have  been  so  laid  before 
both  houses  of  parliament ;  and  that  any  rule,  order, 
or  regulation  so  made  should  from  and  after  such 
time  aforesaid  be  binding  and  obligatory  on  th^  said 
courts,  and  all  other  courts  of  cpmmon  law,  and  on 
all  courts  of  error,  and  be  of  like  force  and  effect 
as  if  the  provisions  contained  therein  had  been  ex- 
pressly enacted  by  parliament : 

And  whereas  it  is  expedient  for  the  effectual  execu- 
tion of  the  said  **  Common  Law  Procedure  Act,  1852," 
that  the  said  rules,  orders,  and  regulations  respectively 
made  in  pursuance  of  the  said  statute  passed  in  the 
session  of^parliament  held  in  the  third  and  fourth  years 
of  the  reign  of  his  late  majesty  king  William  the 
Fourth  should  be  repealed,  and  that  other  rules,  ord^s, 
and  r^ulations  should  be  framed  in  lieu  thereof: 

It  is  thbrbfobb  ordered,  that  from  and  after 
the  first  day  of  Trinity  Term  next  inclusive,  unless 
parliament  shall  in  the  meantime  otherwise  enact,  the 
said  rules,  orders,  and  regulations  made  respectively 
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in  parsuance  of  the  said  statute  passed  in  the  session 
of  parliament  held  in  the  third  and  fourth  years  of  the 
reign  of  his  late  mijesty  king  William  the  Foarth 
shall  be  and  are  hereby  repealed,  excepting  so  to  as 
the  same  or  any  of  them  are  necessary  or  applicable 
to  any  pleadings,  proceedings,  or  other  matters  to 
which  they  relate,  had  or  taken  previous  to  the  said 
first  day  of  Trinity  Term  next ;  and  the  following 
rules,  orders,  and  regulations  shall  be  in  force ;  that 
is  to  say  :— 

1.  Except  as  hereinafter  provided,  several  counts 
on  the  same  cause  of  action  shall  not  be  allowed,  and 
any  count  or  counts  used  in  violation  of  this  rule  may, 
on  the  application  of  the  party  objecting,  within  a 
reasonable  time,  or  before  an  order  made  for  time  to 
plead,  be  struck  out  or  amended  by  the  court  or  a 
judge,  on  such  terms,  as  to  costs  or  otherwise,  as  such 
court  or  judge  may  think  fit. 

As  a  general  rule  counts  in  detinue  and  trover  for  tibe  same 
cause  of  action  ought  not  to  be  allowed  tif  be  joined*  and  the 
former  should  be  struck  out,  unless  the  plaintiff  satisfies  the 
judge  that  there  is  good  reason  for  allowing  both,  e.  g,,  that  the 
article  is  a  precious  article,  which  the  plaintiff  ought  to  be 
allowed  to  recover  in  specie  (Mocl^ord  v.  Taylor,  19  C.  B.  N.  S. 
209  i  L.  J.  84,  C.  P.  352).  The  joinder  of  these  two  different 
forms  of  action  is  productive  of  great  inconvenience  in  entering 
up  judgment,  and  issuing  execution.  It  would,  moreover,  seem 
that  as  a  judgment  in  trover,  even  while  unsatisfied.  Passes  die 
property  to  the  wrong-doer  (  Buekland  v.  Johnmrn,  15  C.  B.  145 ; 
L.  J.  28,  C.  P.  204,  cited  in  Bullen  and  Leake's  Precedents  of 
Pleadings,  2nd  edit.,  pp.  608,  624),  the  subsequent  proceedings 
upon  the  judgment  in  detinue  would  be  inconsistent  with  the 
tide  c^ferred  upon  the  defendant  bf  the  simultaneous  judgment 
in  trover.  The  great  advantage  which  a  plaintiff  derives  from 
adding  a  count  in  detinue  is  in  compelling  the  defendant  to  plead 
his  justification,  if  any,  specially. 

2.  Several  pleas,  replications,  or  subsequent  plead- 
ings, or  several  avowries  or  cognizances  founded  on 
the  same  ground  of  answer  or  defence,  shall  not  be 
allowed ;  provided,  that  on  an  application  to  the  court 
or  a  judge  to  strike  out  any  count,  or  on  an  objection 
taken  before  the  judge  on  a  summons  to  plead  several 
matters  to  the  allowance  of  several  pleas,  replications, 
or  subsequent  pleadings,  avowries,  or  cognizances  on 
the  ground  of  such  counts  or  other  pleadings  being  in 
violation  of  this  rule,  the  court  or  the  judge  may 
allow  such  counts  on  the  same  cause  of  action,  or  such 
pleas,  replications,  or  subsequent  pleadings,  or  snch 
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avowries  or  cognizances  founded  on  the  same  ground 
*  of  answer  or  defence,  as  may  appear  to  such  court 
or  judge  to  be  proper  for  the  determining  the  real 
question  in  controversy  between  the  parties  on  its 
merits,  subject  to  such  terms,  as  to  costs  and  other- 
wise, as  the  court  or  judge  may  think  fit. 

3.  When  no  such  rule  or  order  has  been  made  as  to 
costs  by  the  court  or  judge,  and  on  the  trial  there  is 
more  than  one  count,  plea,  replication  or  subsequent 
pleading,  avowry,  or  cognizance  on  the  record,  founded 
on  the  same  cause  of  action  or  ground  of  answer 
or  defence,  and  the  judge  or  presiding  officer  before 
whom  the  cause  is  tried  shall  at  the  trial  certify  to 
that  effidct  on  the  record,  the  party  so  pleading  diall 
be  liable  to  the  opposite  party  for  all  costs  occasioned 
by  such  count,  plea,  or  other  pleading  in  respect  of 
which  he  has  failed  to  establish  a  distinct  cause  of 
action  or  distinct  ground  of  answer  or  defence,  includ- 
ing those  of  the  evidence  as  well  as  those  of  the 
pleading. 

4.  The  name  of  a  county  shall  in  all  cases  be  stated 
in  the  margin  of  a  declaration,  and  shall  be  taken  to 
be  the  venue  intended  by  the  plaintiff,  and  no  venue 
shall  be  stated  in  the  body  of  the  declaration,  or  in  any 
subsequent  pleading : 

Provided  that  in  cases  where  local  description  is 
now  required,  such  local  description  shall  be  given. 

See  as  to  venue  generally,  ante,  pp.  60 — 62. 
As  to  the  effect  of  this  rule  tee  Richardton  v.  Loeklin  (6  B.  & 
S.  777 ;  L.  J.  84^  Q.  B.  225),  cited  ante,  p.  60. 

5.  In  all  actions  by  and  against  assignees  of  a  bank- 
rupt or  insolvent,  or  executors  or  administrators,  or 
persons  authorized  by  act  of  parliament  to  sue  or  be 
sued  as  nominal  parties,  the  character  in  which  the 
plaintiff  or  defendant  is  stated  on  the  record  to  sue  or 
b^  sued  shall  not  in  any  case  be  considered  as  in  issue, 
unless  specially  denied. 

6.  In  all  actions  on  simple  contract,  except  as  here- 
inafter excepted,  the  plea  of  non  assumpsit,  or  a  plea 
traversing  ^e  contract  or  agreement  alleged  in  the 
declaration,  shall  operate  only  as  a  denial  in  fact  of 
the  express  contract,  promise,  or  agreement  alleged, 
or  of  the  matters  of  fact  from  which  the  contract 


430  REGUL^.GENEEALB6  X9  TO  PLBADIKa. 

promifle,  or  agreement  atteged  jdbj  be  implied  bj 
law. 

Exempli  gratUu  In  an  action  <m  a  warranty,  aneh 
pleas  will  operate  aa  a  denial  of  the  hc/t  of  the 
sale  and  warranty  having  been  given,  but  not  of 
the  breach ;  and,  in  an  action  on  a  pcdicy  of  in- 
surance, of  the  subscription  to  the  alleged  policy 
by  the  defendant,  but  not  of  the  interest  of  ^ 
commencement  of  the  risk,  of  the  loss,  or  of  the 
alleged  compliance  with  warranties. 

In  actions  against  carriers  and  other  bailees  for  not 
deliTcring  or  not  keeping  goods  safe,  or  not  re- 
turning them  on  request,  and  in  actions  against 
agents  for  not  accounting,  such  pleas  will  c^ierate 
as  a  d^iial  of  any  express  or  implied  centrist  to 
the  effect  alleged  in  the  declaration,  but  not  of 
the  breach. 

To  causes  of  action  to  which  the  plea  of  "never 
was  indebted"  is  applicaUe,  as  provided  in  Sche* 
dule  B  (36)  of  the  Common  Law  Procedure  Ai^ 
1832,  and  to  those  of  a  like  nature,  the  plea  of 
non  assumpsit  shall  be  inadmissible,  and  the  plea 
of  *'  never  was  indebted"  will  operate  as  a  denial 
of  those  matters  of  fact  fixmi  which  the  liability 
of  the  defendant  arises ;  exempli  graHa^  in  actions 
for  goods  bargained  and  sold,  or  sold  and  deli- 
vered, the  plea  will  operate  as  a  denial  of  the  bar- 
gain and  sale,  or  sale  and  delivery,  in  point  of 
fact ;  in  the  like  action  for  monev  had  and  re- 
ceived it  will  operate  as  a  denial  both  of  the 
receipt  of  money  and  the  existence  of  those  facts 
which  make  such  receipt  by  the  defendant  a  re- 
ceipt to  the  use  of  the  plaintifEl 

In  King  ▼.  Walker  (2  H.  &  C.  384,  and  S.  C.  affirmed,  as  to 
this  point  in  Ezch.  Cb.  8  H.  ft  C.  29  ;  L.  J.  35,  Ex.  325),  it  was 
held  that  by  not  traversing  an  aTerment  of  a  total  loss  in  a  decla- 
ration on  a  policy  of  insurance  on  a  ship,  the  defendant  admitted 
no  more  than  that  there  was  some  partial  loss. 

In  Wetland  Railway  Company  v.  BMe  (6  H.  ft  N.  410  ;  L.  J. 
30,  Ex.  161 ),  '*  never  indebted  "  was  held  a  sufficient  plea  to  an 
action  for  calls  by  a  company  incorporated  by  acts  of  a  colonial 
legislature. 

7.  In  all  actions  upon  bills  of  exchange  and  pro- 
missory notes,  the  plea  of  '*non  assumpsit"  and  '* never 
indebted"  shall  be  inadmissible.  In  such  actions, 
therefore,  a  plea  in  denial  must  traverse  some  matter 
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of  fiiot ;  exempli  graii&y  the  drawing,  or  making,  or 
indoraing,  or  accepting,  or  preaenting,  or  notice  of 
diahQn<Hir  of  tbe  bill  or  note. 

8.  Id  everj  species  of  actions  on  contract,  all  mat- 
ters in  confession  and  avoidance,  including  not  only 
those  bj  way  of  discharge^  biit  those  which  show  the 
transaction  to  be  either  void  or  voidable  in  point  of 
law,  on  the  ground  of  fraud  or  otherwise,  shall  be 
specially  pleaded ;  exempli  gratia^  infancy,  coverture, 
release,  payment,  performance,  illegality  of  considera- 
tion, either  by  statute  or  common  law,  drawing,  in- 
dorsing, accepting,  &c.  bills  or  notes  by  way  of  ac- 
comm^ation,  set-off,  mutual  credit,  unseaworthiness, 
misrepresentation,  concealment,  deviation,  and  varioas 
other  defence^  must  be  pleaded* 

9.  In  actions  on  policies  of  assurance,  the  interest  * 
of  the  assured  may  be  averred  thus : — "  That  A,  B, 

C  and  D,  [or  some  or  one  of  them,]  were  or  was  in- 
terested," fee.  And  it  may  also  be  averred,  "that 
the  insurance  was  made  for  tbe  use  and  benefit,  and 
on  the  account)  of  the  person  or  persons  so  inte- 
rested." 

10.  In  actions  on  specialties  and  covenants,  the 
plea  of  non  est  factum  shall  operate  as  a  denial  of 
the  execution  of  the  deed  in  point  of  fact  only,  and  all 
other  defences  shall  be  specially  pleaded,  including 
matters  which  make  the  deed  absolutely  void  as  well 
as  those  which  make  it  voidable. 

See  MWerih^  t.  Brocket  (5  H.  &  N.  797 ;  L.  J.  29,  Ex.  869). 

11.  The  plea  of  ''nil  debet*"  shall  not  be  allowed  in 
any  action. 

See  observations  upon  the  application  of  this  rule  in  certain 
penal  actions,  in  Biulen  and  Leake's  Precedents  of  Pleadings, 
2nd  edit.,  p.  308. 

This  rule  does  not  prerent  'nU  debet*  being  pleaded  as  a  repli- 
cation; but  there  is  no  advantage  in  so  pleading  it,  as  the  plain- 
dff  is  now  at  liberty  to  take  issue  generally. 

12.  All  matters  in  confession  and  avoidance  shall 
be  pleaded  specially,  as  above  directed  in  actions  on 
simple  contracts. 

18.  In  any  case  in  which  the  plaintiff  (in  order 
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to  avoid  the  expense  of  the  plea  of  payment  or  set- 
off) shall  have  given  credit  in  the  particulars  of  the 
demand  for  any  sum  or  sums  of  money  therein  ad- 
mitted to  have  been  paid  to  the  plainti£^  or  which 
the  plaintiff  admits  the  defendant  is  entitled  to  set 
oflE^  it  shall  not  be  necessanr  for  the  defendant  to 
plead  the  payment  or  set-off  of  such  sum  or  sums 
of  money. 

But  this  rule  is  not  to  apply  to  cases  where  the 
plaintiff,  afler  stating  the  amount  of  his  demand, 
states  that  he  seeks  to  recover  a  certain  balance, 
without  giving  credit  for  any  particular  sum  or 
sums,  or  to  cases  of  set-off  where  the  plaintiff 
does  not  state  the  particulars  of  such  set-off. 

14.  Payment  shall  not  in  any  case  be  allowed  to  be 
given  in  evidence  in  reduction  of  damages,  or  deb^ 
but  shall  be  pleaded  in  bar. 

15.  In  actions  for  detaining  goods,  the  plea  of  non 
detinet  shall  operate  as  a  denial  of  the  detention  of  the 
goods  by  the  defendant,  but  not  of  the  plaintiff^s  pro- 
perty therein  ;  and  no  other  defence  than  such  denial 
shall  be  admissible  under  that  plea. 

See  Morgan  ▼.  Marquit  (9  Exch.  145),  where  in  an  action  of 
detinue,  brought  by  the  assignees  of  a  bankrupt,  the  defendant 
was  allowed  to  prove,  under  this  issue,  that  he  acted,  in  selling 
the  goods,  under  the  authority  of  the  solvent  partner  of  the 
bankrupt. 

16.  In  actions  for  torts,  the  plea  of  not  guilty  shall 
operate  as  a  denial  only  of  the  breach  of  duty  or 
wrongful  act  alleged  to  have  been  conmiitted  by  the 
defendant,  and  not  of  the  facts  stated  in  the  induce- 
ment, and  no  other  defence  than  such  denial  shall  be 
admissible  under  tliat  plea;  all  other  pleas  in  denial 
shall  take  issue  on  some  particular  matter  of  fact 
alleged  in  the  declaration^ 

Exempli  gratia.  In  an  action  for  a  nuisance  to  the 
occupation  of  a  house  by  carrying  on  an  ofiensive 
trade,  the  plea  of  not  guilty  will  operate  as  a 
denial  only  that  the  defendant  carried  on  the 
alleged  trade  in  such  a  way  as  to  be  a  nuisance 
to  the  occupation  of  the  house,  and  will  not  ope- 
rate as  a  denial  of  the  plaintiff's  occupation  of  the 
house. 

In  an  action  for  obstructing  a  right  of  way,  such 
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plea  will  operate  as  a  denial  of  the  obstruction 
only,  and  not  of  the  plaintiflTs  right  of  way. 

In  an  action  for  slander  of  the  plaintiff  in  his  office, 
profession  or  trade,  the  plea  of  not  guilty  will 
operate  in  denial  of  speaking  the  words,  of  speak- 
ing them  maliciously,  and  in  the  defamatory  sense 
imputed,  and  with  reference  to  the  plaintiff's 
office,  profession,  or  trade,  but  it  will  not  operate 
as  a  denial  of  the  fact  of  the  plaintiff  holding  the 
office  or  being  of  the  profession  or  trade  alleged. 

In  actions  for  an  escape,  it  will  operate  as  a  denial 
of  the  neglect  or  default  of  the  sheriff  or  his 
officers,  but  not  of  the  debt,  judgment,  or  preli- 
minary proceedings. 

In  actions  against  a  carrier,  the  plea  of  not  guilty 
will  operate  as  a  denial  of  the  loss  or  dama^se,  but 
not  of  the  receipt  of  the  goods  by  the  derendttit 
as  a  carrier  for  hire,  or  of  the  purpose  for  which 
they  were  received. 

It  has  been  held,  that,  upon  a  plea  of  Not  Guilty  to  a  declara- 
tion for  debauching  the  plaintiff's  wife,  it  was  not  necewarv 
kfr  the  plaintiff  to  prove  that  the  woman  debauched  was  his  wiro 
{Kmuriek  y.  Hordtr,  7  E.  &  B.  "" 


17.  All  matters  ip.  confession  or  avoidance  shall  be 
pleaded  specially,  as  in  actions  on  contract. 

18.  In  actions  for  trespass  to  land,  the  dose  or  place 
in  which,  &c.  must  be  designated  in  the  declaration 
by  name  or  abuttals  or  other  description,  in  failure 
whereof  the  plaintiff  may  be  ordered  to  amend,  with 
costs,  or  give  such  particulars  as  the  Court  or  a  Judge 
may  think  reasonable* 

19.  In  actions  for  trespass  to  land,  the  plea  of  not 
guilty  shall  operate  as  a  denial  that  the  defendant 
committed  the  trespass  alleged  in  the  place  mentioned, 
but  not  as  a  denial  of  the  plaintiff's  possession,  or 
right  of  possession  of  that  place,  which,  if  intended  to 
be  denied,  must  be  traversed  specially. 

20.  In  actions  for  taking,  damaging,  or  converting 
the  plaintiff's  goods,  the  plea  of  not  guilty  shall  ope- 
rate as  a  denial  of  the  defendant  having  conmiitted 
the  wrong  alleged,  by  taking,  damaging,  or  converting 
the  goods  mentioned,  but  not  of  ihe  plaintiff's  pro- 
perty therein. 

21.  In  every  case  in  which  a  defendant  shall  plead 
D.  u 
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the  general  iBsne,  intendiDg  to  give  the  special  matter 
in  evidence,  by  virtue  of  an  Act  of  Parliament,  he 
shall  insert  in  the  margin  of  the  plea  the  words,  *'  Bj 
Statute,"  together  with  the  year  or  years  of  the  reign 
in  which  the  Act  or  Acts  of  Parliament  upon  which 
he  relies  for  that  purpose  were  passed,  and  also  the 
chapter  and  section  of  each  of  sudbi  Acts,  and  shall 
specify  whether  such  Acts  are  public  or  otherwise, 
otherwise  such  plea  shall  be  taken  not  to  have  been 
pleaded  by  virtue  of  any  Act  of  Parliament ;  and  such 
memorandum  shall  be  inserted  in  the  margin  of  the 
issue,  and  of  the  Nisi  Prius  record. 

See  Edwtrdi  t.  Bodge*  (18  C.  B.  477 ;  L.  J.  M,  C.  P.  121), 
where  an  addition  of  Uie  statutes  relied  npon  was  allowed,  by 
way  of  amendment,  after  a  Terdict  Uk  the  defendant,  and  after  a 
rule  had  been  obtained  to  set  that  verdict  aside. 

22.  A  plea  containing  a  defence  arising  after  the 
commencement  of  the  action  may  be  pleaded  together 
with  pleas  of  defences  arising  before  the  commence- 
ment of  the  action,  provided  that  the  plaintiff  may 
confess  such  plea,  and  thereupcm  shall  be  entitled  to 
the  costs  of  the  cause  up  to  the  time  of  the  pleadiag 
of  such  first-mentioned  plea. 

See  this  rule  explahied  by  Parke,  B..  in  Kemp  y.  Balls  (10  Ex. 
607 ;  L.  J.  24,  Ex.  48).  See  also  CM  t.  BopetoeU  (11  EzcOu 
655),  Where  the  defendant  after  pleading,  by  leave  of  a  judge, 
withdraws  his  plea  and  pleads  a  matter  of  defenee  arising  after- 
wards, and  the  plaintiff  confesses  such  plea,  the  plaintiff  is  en« 
titled,  under  this  and  the  next  succeeding  rule,  to  bis  costs  up  to 
the  time  of  pleading  such  plea,  althou^  it  is  neither  pleaded 
together  with  pleas  of  defences  arising  Mfere  the  oommeooeoMnt 
of  the  action,  nor  contains  any  allegatioa  that  the  matier  of  4m^ 
fence  arose  after  the  last  pleading ;  provided  it  •PPears  that  it 
must  so  have  arisen  (Howarth  v.  Browne  1  H.  &  C.  o94;  L.  J.  32, 
Ex.99). 

See  p.  68,  onUt  and  note  to  n  29,  U\fra^ 

Where  the  declaration  contains  counts  for  distinct  causes  of 
action,  and  the  plea  pleaded  under  this  rule  is  an  answer  to  seme 
only  oi  the  counts,  this  provision  as  to  oosts  would  appear  to  bo 
only  partially  apiiUsable* 

A  plea  containiug  a  defence  arising  after  the  commencement 
of  the  action,  must  afford  a  defence  to  the  cause  of  action,  and 
also  to  the  claim  for  damages  up  to  the  time  of  pleading  the 
plea,  it  will  otherwise  be  bad  on  demurrer  {Atk  v.  PomppevilU^ 
L.  R.  8,  Q.  B.  86). 

23.  When  a  plea  is  pleaded  with  an  allegatioii 
that  the  matter  of  defence  arose  af^r  the  last  plead* 
ing,  the  plaintiff  shall  be  at  liberty  to  confess  such 
plea,  and  shall  be  entitled  to  the  costs  of  tbii  cause 
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up  te  the  time  of  pleading  sHch  plea ;  provided  that 
^16  and  tke  preceding  rule  shall  not  apply  to  the  case 
of  such  plea  pleaded  bj  one  or  more  only  out  of  several 
defendants. 

See  generally,  p.  60,  ann,  trnd  note  to  r.  22,  tupra ;  and  see 
Brooki  T.  Jennmgt  (L.  R.  1,  C.  P.  476,  480, |>cr  Willes,  J.) 

Where  a  plea  that  the  plaintiff,  since  the  last  pleading,  had 
heen  convicted  of  felony,  is  pleaded  fuU  darrein  continuance,  the 
plaintiif  may  confess  the  plea  and  sign  judgment  for  the  costs 
under  this  rule  ( Bameti  y.  L.  4*  ^-  W.  Railway  Company ^  5  H.  & 
N.  604 ;  L.  J.  29,  Exch.  334).  This  rule  would  seem  also  to 
applj  to  a  plea  of  bankruptcy  or  of  a  composition  deed  under 
Ibe  Bankruptcy  Act,  1861,  wtiere  such  a  plea  is  applicable  {Sttrf" 
fordtihire  Banking  Company  v.  Bmmoit,  L.  R.  2,  Exch.  208,  per 
Bramwelt,  B.,  alp.  217;  although  contra  per  Kelly,  C.  B.,.at 
p.2lf). 

A  plea  of  arrangement  in  bankruptcy  after  acfionmay  be  thus 
pleaded  (Morgan  v.  Harding,  11  W.  R.  65,  Q.  B.,  M.  T.  1862 ; 
Bfoeke  y,  Jeminge,  L.  R.  1,  C^  P.  476 ;  Tetiey  ▼•  WanUus,  L.  R. 
2,  Ex.  21 ;  hi  Exch.  Ch.  Id.  275). 

When  a  case  fiills  within  the  proviso,  the  plaintifiT  mav  still, 
toider  the  cdd  practice,  discontinue  without  payment  o/^  costs, 
but  he  cannot  get  his  costs  under  this  or  the  previous  rule* 

24.  Comi»  of  Error  may  award  a  repleader,  or 
direct  a  trial  de  novo. 

See  C.  L.  P.  A.  1852,  s.  157  (oftfe,  p.  134). 

25.  The  costs  of  proceeding  in  error  shall  be  taxed 
and  allowed  as  costs  in  the  caase,  and  no  double  costs 
in  error  shall  be  allowed  to  either  party. 

See  pp.  138,  871,  emie* 

Either  v.  Bridget  (4  £.  &  B.  666). 

26.  On  error  from  one  of  the  superior  Courts,  such 
Court  diall  have  power  to  allow  interest  for  such  time 
as  execution  has  been  delayed  by  the  proceedings  in 
error,  for  the  delaying  thereof;  and  tibe  Master,  on 
taxing  the  costs,  may  compute  such  interest  without 
aay  rale  of  Court  or  order  of  a  Judge  for  that  purpose. 

In  a  case  where  the  defendants  obtained  a  rule  to  enter  a  ver- 
dict for  them  pursuant  to  leave  reserved  at  the  trial,  the  Court  of 
Queen's  Bench  discharged  the  rule,  and  the  Court  of  Exchequer 
Cbasober,  on  appeal,  affirmed^  this  judgment,  whereupon  joidgw 
meDt  WW  signeai  the  Court  of  Queen's  Bench  held  that  ^i» 
rule  applied  to  proceeding^  in  error  only,-  and  that  they  had 
under  the  circumstances  no  power  to  allow  interest :  the  Court 
of  Exchequer  Chamber,  however,  held  that  by  the  joint  operation 
of  this  rme,  Stat.  3  ft  4  Will.  4,  c.  42,  s.  30,  and  the  0.  L.  P.  A. 
IS54,  the  Court  of  Appeal  had  power  to  alloW  interest  on  the 
U  2 
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judgment  for  luch  time  ag  execution  had  been  delayed  by  die 
proceedings  on  appeal,  and  made  an  order  accordingly  ( Tyne  /»- 
provtment  Commistianert  ▼.  General  Steam  Navigation  ComjKmjf,  2 
Weekly  Notea,  1867, p.  169,  E.  T.  \  It  would  seem  that  it  would 
have  been  irregular  ror  the  plaintiff  to  have  signed  judgment  in 
the  action,  before  the  decision  of  the  Court  of  Appeal  was  pro- 
nounced.   (Id.) 

Immediately  after  the  above  case  was  decided  the  B.  G.,  T.  T. 
1867,  as  to  proceedings  on  appeals  (pM^  was  promulgated,  which 
applied  similar  provisions  to  those  of  tlus  rule  to  proceedings  on 
appeals. 

27.  In  no  case  shall  error  be  brought  for  any  error 
in  a  jadgment  with  respect  to  costs,  but  the  error  (if 
any)  in  that  respect  may  be  amended  by  the  Court  in 
which  such  judgment  may  have  been  given,  on  the 
application  of  either  party. 

28.  A  person  admitted  to  sue  in  formh  pauperis^ 
shall  not  in  any  case  be  entitled  to  costs  from  the 
opposite  party,  unless  by  order  of  the  Court  or  a 
Judge. 

Holmes  v.  Penney  (9  Ex.  584 ;  L.  J.  28,  Ezch.  182). 

Dooley  v.  G.  N.  Railway  Company  (4  E.  &  B.  841 ;  ^.  C.  2  E. 
&  £.  57t> ;  S,  Ceub  nowu  Detoley  v.  G.  N,  Railway  Company,  L. 
J.  24,  Q.  B.  25 ;  S.  C.  L.  J.  29,  Q.  B.  88). 

See  R.  G.,  H.  T.  1858,  rr.  121, 122  {ante,  p.  881). 

29.  If  a  plaintiff  in  ejectment  be  nonsuited  at  the 
trial,  the  defendant  shall  be  entitled  to  judgment  for 
his  costs  of  suit. 

This  is  supplementary  to  C.  L.  P.  A.  1852,  a.  186  (aa<e,  p^ 
151). 

30.  If  the  plaintiff  in  ejectment  appear  at  the  trial, 
and  the  defendant  does  not  appear,  the  plaintiff  shall 
be  entitled  to  a  verdict  without  producing  any  evi- 
dence, and  shall  have  judgment  for  his  costs  of  salt, 
as  in  other  cases. 

See  C.  L.  P.  A.  1 858,  s.  183,  and  note  (afi<»,  p.  150),  and  R.  G., 
H.  T.  1858,  r.  114  (ante,  p.  880). 

31.  No  entry  or  continuances,  by  way  of  imparlance. 
Curia  advisari  vult,  vicecomes  non  misit  breve^  or 
otherwise,  shall  be  made  upon  any  record  or  nM 
whatever,  or  in  the  pleadings. 

32.  All  judgments,  whether  interlocutory  or  final, 
shall  be  entered  of  rejcord  of  the  day  of  the  month 
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and  year,  whether  in  term  or  vacation,  when  signed, 
and  shall  not  have  relation  to  any  other  day :  Pro- 
vided that  it  shall  be  competent  for  the  Coart  or  a 
Judge  to  order  a  judgment  to  be  entered  nunc  pro 
tunc. 

Compare  R.  G.,  H.  T.  1858,  r.  56  (ante,  p.  868). 

Campbell. 

John  Jervis. 

Fred.  Pollock. 

E.  H.  Alderson. 

J.  T.  Coleridge. 

W,  H.  Maxtle. 

C.  Cresswell. 

T.  J.  Platt. 

Edw.  Vaughan  Williams. 

l*.  N.  Talpourd. 

Samuel  Martin. 

Chari^s  Crompton. 

The  foregoing  Rules,  Orders,  and  Regulations 
were  laid  before  both  Houses  of  Parliament, 
in  pursuance  of  the  Act  13  &  14  Vict.  c.  16, 
on  the  10th  day  of  February,  1853,  and  no 
alteration  has  been  made  herein  by  Par- 
liament 

Dated  this  10th  day  of  May,  1853. 

John  George  Shaw  Lefevre, 

Dep.  Cler.  Parliamentor. 


(    488    ) 
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Michaelmas  Vacation,  1854. 

It  is  ordered.  That  the  practice  to  be  observed  in  the 
Superior  Courts  of  Common  Law  at  Westminster, 
with  respect  to  the  matters  hereinafter  men- 
tioned, shall  be  as  follows  ;  that  is  to  say, 

1.  The  provisions  as  to  pleadings  and  practice  con- 
tained in  the  Common  I^aw  Procedure  Act,  1852,  and 
the  rules  of  practice  of  the  Superior  Courts  of  Com- 
mon Law  made  the  11th  tTanuaiy,  1853,  and  also  the 
rules  of  pleading  which  came  into  operation  on  ihe 
first  day  of  Trinity  Term,  1853,  so  far  as  the  same  are 
or  may  be  made  applicable,  shall  extend  and  apply  to 
all  proceedings  to  be  had  or  taken  under  tkkd  Common 
Law  Procedure  Act,  1854. 

2,  Every  affidavit  to  be  hereafter  used  in  any  cause 
or  civil  proceeding  in  any  of  the  eaid  Superior  Courts 
of  Common  Law  shall  be  drawn  up  in  the  first  person, 
and  shall  be  divided  into  paragraphs,  and  every  para- 
graph shall  be  numbered  consecutively,  and,  as  nearly 
as  may  be,  shall  be  confined  to  a  distinct  portion  of 
the  subject.  No  costs  shall  be  allowed  for  any  affi- 
davit or  part  of  an  affidavit  substantially  departing 
from  this  rule.  This  rule  not  to  be  in  force  until  ^e 
first  day  of  Easter  Term  next.* 

Campbell.  C.  Cresswell. 

John  Jervis.  W.  Erle. 

Fred.  Pollock.  Saml.  Martin. 

J.  Parke.  Charles  Crompton. 

E.  H.  Alderson.  R.  B.  Crowder. 

27th  November^  1854. 

Forms  of  Proceedings. 

The  forms  of  proceedings  contained  in  the  schedule 
hereunder  may  be  used  in  the  cases  to  which  they  are 


•  This  rule  adopts  In  part  the  proTiiioiia  of  t.  S7  of  the  Chanowy  PzaeClee 
Amendment  Act,  15  U  16  Vkt.  o.  86. 
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applicable,  with  such  alterations  as  the  nature  of  the 
action,  the  description  of  the  Court  in  which  the  action 
is  depending,  the  character  of  the  parties,  or  the  cir- 
cumstances of  the  case  may  render  necessary ;  but  any 
yariances  therefrom,  not  being  in  matter  of  substance, 
shall  not  affect  their  validitj  or  regularity. 


SCHEDULE. 

1. — IssuB  OP  Fact  to  be  tried  by  a  Judge  without 
a  Jury,* 

£  Proceed  as  in  an  issue  to  be  tried  by  a  jury  as  in 
nary  caseSy  until  the  joinder  of  issue^  and  then 
thus:'^  And  the  parties  aforesaid  haying,  by  c(His^it 
in  writing  duly  siffned,  left  the  decision  of  the  said 
issue  Cor  ^*  issues"]  to  the  Court,  it  was  on  the 
day  of  ,18      [date  of  rule  or  order  for  allow^ 

anee  of  trial]y  by  a  rule  of  this  Court  [or  "  by  an 
order  of  the  Honourable  Sir  ,  Knight,  one  of  her 

Mi^eBty's  Justices  of  her  Court  of  Queen's  Bench," 
or  **  Common  Pleas,"  or  <'  one  of  the  Barons  of  her 
Majes^s  Court  of  Exchequer,"  as  the  case  may  be']j 
ordered  that  such  trial  should  be  allowed :  Theref<»'e 
let  the  same  be  had  accordingly. 


2. — Si7BP(ENA  thereon  and  in  other  Cases. 

[The  same  as  the  form  now  in  use,  but  in  all  cases 
omit  the  tpords  "  by  a  jpry."] 


3. — ^Nisi  Pbius  RsooftD  therein. 

the  form  already  dire 
Hilary  Term^  1853.] 


[  The  same  as  the  formjalready  directed  by  rule  of 
7ilar\ 


4. — PosTSA  therein,  on  a  Verdict  for  Plaintiff  on  all 
the  Issues,  where  the  Cause  is  tried  in  London  or 
Middlesex,  and  where  the  Defendant  appears  at 
theTriaL 

Afterwards,  on  the  day  of  ,18      (the 

first  day  of  the  sittings  or  the  day  of  the  trial)^  at 


*  8«e  the  Common  Law  Procedoie  A«t,  1854, 1. 1  {mtkt  p.  S08). 
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the  Guildhall  of  the  City  of  London  [or  "at  West- 
minster  Hall,  in  the  county  of  Middlesex,"]  before 
Sir  ,  one  of  her  Majesty's  Justices  of  her 

Court  of  Queen's  Bench  [or  "Common  Pleas,"  or 
"  one  of  the  Barons  of  her  Majesty's  Court  of  Ex- 
chequer," as  the  case  may  be;  or  if  tried  before  the 
Chief  Justice  or  Chief  Baron  state  the  fscty  as  in 
the  prescribed  form  of  postea  on  a  trial  before  a 
jury.  If  tried  before  two  Judges  state  the  names  of 
bothy  and  of  the  Court  of  which  they  are  Judges], 
come  the  parties  within  mentioned,  by  their  respective 
attorneys  within  mentioned  for  the  trial  of  the  said 
issue  [or  "  issues,"]  and  the  said  Judge  [or  "  Baron," 
or  "  Chief  Justice,^'  or  "  Chief  Baron,'^  as  the  case 
may  be"]  decides  the  said  issue  [or  "  each  0f  the  said 
issues"]  in  favour  of  the  plaintiff  [or  the  decision  may 
be  stated  in  the  affirmative  or  negative  words  of  the 
issue,  aSj  for  example,  thus :  "  And  the  said  Judge 
[or  "Baron"]  as  to  the  first  issue  within  joined  de- 
cides that  the  defendant  did  promise  as  within  allied ; 
and  as  to  the  second  issue  within  joined,  the  said 
Judge  [or  "  Baron "]  decides  that  the  defendant  di i 
not  satisfy  and  discharge  the  plaintiff's  claim  by  pay- 
ment, as  within  alleged"],  and  the  said  Judge  [or 
"Baron"]  assesses  the  damages  of  the  plaintiff  on 
occasion  of  the  premises  within  complained  of,  over 
and  above  his  costs  of  suit,  to  £  .     [Omit 

the  assessment  of  damages  if  none  made] :  Therefore, 
&c. 


5. — The  like,  where  the  Trial  was  at  the  Assizes. 

Aiterwards,  on  the  d^  of  ,18    [the 

commission  day  of  the  assizes j,  at  ,  in  the 

county  [or  "  city"]  of  ,  at  the  assizes  there 

holden  m  and  for  the  said  county  [or  "  city"]  before 
Sir  ,  Knight,  one  of  her  Majesty's  Justices  of 

her  Court  of  [or  "  one  of  the  Barons  of  her 

Majesty's  Court  of  the  Exchequer,"  as  the  case  may 
be],  come  the  parties,  &c.  [Conclude  as  in  the  pre^ 
ceding  form,] 


6, — The  like,  where  one  Issue  is  found  for  the 
Plaintiff  and  another  for  the  Defendant,  the  latter 
going  to  the  whole  Action. 

[I^'oceed  as  in  the  preceding  forms  of  postea  to 
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the  statement  of  the  appearance  of  the  parties  at  the 
trials  and  then  thusr\  And  the  said  Judge  [or 
"Baron,"  or  "Chief  Justice,"  or  "Chief  Baron,"  as 
the  case  may  6«]  decides  the  first  issue  within  joined 
in  favour  of  the  plaintiflT;  and  he  decides  the  second 
issue  within  joined  in  &vour  of  the  defendant  [as  the 
ease  may  be ;  or  the  decision  may  be  stated  in  the 
affirmative  or  negative  of  each  issue^  as  directed  in 
the  preceding  form]  :  llierefore,  &c. 


7.— Judgment  thereon  for  Plaintiff. 

[Copy  the  issue,  and  then  proceed  thus  ;]  After- 
wards on  the  day  of  18  [day  oj  signing 
final  judgment^  come  the  parties  aforesaid,  by  their 
respective  attorneys  aforesaid,  and  Sir  ,  Knight, 
one  of  her  Mi^esty's  Justices  of  her  Court  of 
[or  "  one  of  the  Barons  of  her  Majesty's  Court  of 
Exchequer,"  cls  the  case  may  be  ;  or  if  tried  before 
the  Chief  Justice  or  Chief  Baron^  state  the  fact  as 
in  the  prescribed  form  of  postea  in  a  trial  before  a 
jury  :  if  tried  before  two  Judges  state  the  names  of 
bothj  and  of  the  Court  of  which  they  are  Judges],  by 
whom  the  said  issue  was  [or  "  issues  were"]  tried, 
hath  [or  "have"!  sent  hither  his  [or  "their"]  record 
had  before  him  [or  "  them"]  in  these  words :  After- 
wards, &c.  [copy  the  postea] :  Therefore  it  is  con- 
sidered that  the  said  plaintiff  do  recover  gainst  the 
defendant  the  said  monies  by  the  said  Judge  [or 
"Baron,"  or  "Chief  Justice,"  or  "Chief  Baron,"  as 
the  case  may  be],  so  assessed,  and  £  for  his  costs 
of  suit. 

[In  the  margin  of  the  roll,  opposite  the  words 
"  Therefore  it  is  considered,"  write  "Judgment  signed 
the  day  of  ,  a.d.  18    ,"  inserting  the  day 

of  signing  the  judgment.] 


8. — Execution  thereon. 
[The  same  as  in  ordinary  cases.] 

V  5 
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9.— Wbitb   of   Execxttion  where  the  Court  or  a 
Judge  decides  on  Matters  of  Account.* 

[The  same  as  in  ordinary  cases  of  execution  on  a 
judgment^  except^  that  instetid  of  the  writ  stating 
the  money  to  be  levied  as  having  been  recovered  by  a 
judgment^  and  omitting  the  direction  to  levy  interest^ 
say^  £  ,  whidi  by  a  rule  of  our  Court  of 

Queen's  Bench  [or  '*  Common  Pleas,"  or  <*  bj  an  (nrda* 
of  Sir  ,  E[nighty  one  of  our  Justices  of  our 

Court  of  Queen's  Bench**  or  ^'Conunon  Pleas,"  or 
'^  one  of  the  Barons  of  oui*  Exchequer,**  cu  the  ease 
may  be\  dated  the  day  of  >  IB    ,  made 

in  pursuance  of  the  third  section  of  "  The  Common 
Law  Procedure  Act,  1854,"  in  an  action  commenced 
in  our  said  Court  of  ,  at  the  suit  of  A.  B.  [or 

^^  the  said  A.  B,"  if.  before  mentioned^  against  &e 
said  C  D,y  was  ordered  to  be  paid  bj  the  said  C  D* 
to  the  said  A.  B^  as  the  ease  may  be^  following  the 
terms  or  substance  of  the  rule  or  order].  [If  costs 
were  ordered  to  be  paid^  then  the  direction  to  levy 
them  may  be  thus :  **  toKCther  with  certain  costs  in 
the  said  rule  [or  ''order**]  mentioned,  which  said  costs 
were  afterwards  on  the  day  of  ,  18      , 

taxed  and  allowed  by  our  said  Court  of  ,  at 

£  .]     [If  the  rule  or  order  directs  that  interest 

shall  be  paidj  then  the  direction  to  levy  it  may  be 
thus :  '*  together  also  with  interest  on  the  said  sum  of 
£  ,  at  the  rate  of  £  per  cent.,  fix>m  the 

said  day  of  ,  18    ,"  as  the  case  may  6e, 

according  to  the  rule  or  order,^ 


10. — Writs  of  Execution  where  Matter  of  Account 
is  referred  to  and  decided  on  1^  an  Arbitrator, 
Office  of  the  Court,  or  County  Court  Judge,  f 

[  The  same  as  directed  in  the  preceding  ferm^  but 

instead  of  stating  the  levy  to  be  of  money  ordered  by 

a  rule  or  order  to  be  paid^  say,  £  ,  which  by 

an  award  [or  "  certificate"],,  dated  the  day  of 

,  18    (date  of  award  or  cert\fie€Ue\  made  by 


*  See  the  Common  Law  Proeedue  Act,  1854,  t.  3  (ante,  p.  205). 

t  Thii  form  is  erroneotu,  to  flir  m  it  omiti  the  judgmrat,  which  mast 
•till  be  ligned  before  execntion  can  iaiue  upon  an  award  made  under  a  oom- 
pulfory  reference  {KtndU  ▼.  Menttt^  18  C.  B.  178;  L.  J.  25.  C.  P.  252). 

County  court  judges  are  now  relicTed  of  these  referencee  by  21  &  22  Viet. 
0.  74,  s.  5. 
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E,  F^  esquire,  an  arbitrator  appointed  by  the  parties 
[or  **  by  E.  F.^  esquire,  one  of  the  masters  {or  other 
officer^  naming  his  office)  of  our  Court  of  ,"  or 

**hj  E.  F,y  esquire,  the  Judge  of  the  County  Court 
of  ,"  as  the  ease  may  be\  pursuant  to  the  3rd 

section  of  '*  The  Common  Lam  Flrooedure  Aet,  1854," 
was  airarded  [or  "certified"]  to  be  due  and  payaUe 
from  the  said  C.  D.  to  ["the  said"]  A.  B.'\ 


11. — Special  Case  lot  the  Opinion  of  the  Court 
under  Section  4  of  the  Common  Law  Procedure 
Act,  1854,  where  the  allowance  or  disallowance 
of  a  Particular  Item  or  Items  depends  on  a 
Question  of  Law.* 

In  the  Queen's  Bench,  ["Common  Pleas,"  or  "Ex- 
chequer."] 


fA.  B.,  Plaintiff, 


Between  <  and 

(  C.  2>.,  Defendant. 
The  following  ease  is  stated  for  the  opinion  of  the 
Court,  under  a  rule  of  the  Court  [or  "  order  oi  the 
Honourable  Mr,  Justice  ,"  or  "  Baron  ,"] 

dated  the  day  of  »  18    ,  made  pursuant 

to  the  4th  section  of  "  The  Common  Law  Procedure 
Act,  1854."  [Here  state  the  material  facts  of  the 
case  bearing  upon  the  question  of  law  to  be  decided."] 
The  question  [or  "questions"]  for  the  opinion  of  the 
Courtis  [or "are"]:— 

Fkst.  Whether  [^-c] 
Second.  Whether  [^c] 


12. — ^Issue  to  be  tried  by  a  Jury  where  the  Court  or 
a  Judge  has  directed  it,  under  Section  4,  where 
the  Allowance  or  Disallowance  of  a  particular 
Item  or  Items  depends  on  a  Question  of  Fact. 

In  the  Queen's  Bench  [or  "Common  Pleas,"  or 
"Exchequer  of  Pleas."] 

The  day  of  18      {date  of  issue  when 

delivered  by  the  plaintiff). 

(  Venue.)  A,  B,  by  his  attorney  sues  C.  2>., 

and  the  plaintiff  [or  ^defendant"]  affirms,  and  the 


'  See  tmie,  p.  207. 
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defendant  [or  "  plaintiff"]  denies,  that,  &c-  [Here 
state  the  question  of  fact  to  be  tried  as  directed  by 
the  Court  or  Judge.  In  some  cases  it  may  be  advis- 
able to  state  an  inducement  before  stating  the  ques- 
tion in  dispute.'}  [If  there  be  more  than  one  question 
to  be  decided^  state  it  thus :  "  and  the  said  *  plaintiff' 
[or  •  defendant*]  also  affirms,  and  the  defendant  lor 
'  plaintiff']  also  denies  that,  &c."]  And  it  has  been 
ordered  by  the  Court  [or  "by  the  Honourable  Mr. 
Justice  "  or  "Baron  "^  that  the  said 

question  [or  "questions"]  shall  be  tried  by  a  jury; 
Uierefore  let  the  same  be  tried  accordingly. 


IS.^PosTEA  thereon. 
[  7^  same  as  in  ordinary  cases,  except  that  there 
is  no  assessment  of  damages.} 


14. — Special  Case  stated  by  an  Arbitrator  under 
Section  5  of  the  Common  Law  Procedure  Act, 
1854.» 

[/»  the  special  case  the  arbitrator  must  state 
tohether  the  arbitration  is  under  a  compulsory  re- 
ference under  the  Act,  or  whether  it  is  upon  a  refer- 
ence by  consent  of  the  parties  where  the  submission 
has  been  or  is  to  be  made  a  rule  or  order  of  one  of 
the  Superior  Courts  of  Law  or  Equity  at  Westmin- 
ster. In  the  former  case  the  award  must  be  entitled 
in  the  Court  and  cause,  and  the  rule  or  order  of  the 
Court  must  be  set  forth.  In  the  latter  case  the  terms 
of  the  reference  relating  to  the  submission  being 
made  a  rule  or  order  of  Court  must  be  set  forth.} 


15. — Judgment  thereon  when  a  Judgment  has  beea 
ordered. 
fCopy  the  special  case,  and  then  proceed  thus :] 
Afterwards  on  the  day  of  ,  18     ,  come  here 

the  parties  aforesaid,  and  the  Court  is  of  opinion  that 
[state  the  opinion  of  the  Court  on  the  question  or 


^  See  onto,  p.  207. 
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questions  stated  in  the  case,  in  the  affirmative  or 
negative  J  as  the  case  may  be\  Thererore  it  is  con- 
sidered that  the  plaintiff  do  recover  against  the  de- 
fendant the  said  £  and  £  ror  his  costs  of 
suit. 

[In  the  marginy  opposite  the  words  "  Therefore  it 
is  considered,"  &c.,  write  "  Judgment  signed  the 
day  of  ,  18    ,"  [inserting  the  day  of  signing 

final  judgment."] 


16, — PosTBA,  where  the  Judge  upon  the  Trial  of  an 
Issue  in  Fact  before  him  under  Section  1  directs 
an  Arbitration  as  to  Part  of  the  Claim  under 
Section  6  of  the  Common  Law  Procedure  Act, 
1854» 

[Proceed  as  in  the  above  prescribed  form  of  postea, 
No.  4  or  5y  as  the  case  may  bCj  to  the  statement  of 
the  appearance  of  the  parties  at  the  trial  inclusive, 
and  then  proceed  thus:]  '^  And  as  to  the  plaintiff's 
claim  in  itie  count  of  the  declaration  within 

mentioned  [as  the  case  may  be\  it  appears  to  the  said 
Judge  [or  "  Baron"]  that  the  questions  arising  thereon 
in7<5ve  matter  of  account  which  cannot  conveniently 
be  tried  before  him ;  and  hereupon  the  said  Judge  [or 
^^  Baron"]  orders  that  the  plaintiff's  claim  in  the  said 
count  in  the  declaration  mentioned  be  referred 
to  E.  F.  of  esquire,  an  arbitrator  appointed  by 

the  said  parties  [or  "  to  E,  F,  esquire,  being  one  of 
the  Masters  of  the  Court  of  Queen's  Bench,"  or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  (or  other 
officer  of  the  Courts  stating  his  office),  or  "  to  ^.  F, 
esquire,  being  the  Judge  of  the  County  Court  of 
,"t  upon  the  terms  that,  &c.  [set  forth  the  terms 
of  the  order],  and  the  said  Judge  [or  "Baron"] 
decides  each  of  the  said  issues,  except  those  relating 
to  the  said  count  of  the  declaration,  in  &vour 

of  the  plaintiff  [or  the  statement  of  the  decision  may 
be  in  the  affirmative  or  negative  words  of  the  issue, 
as,  for  example,  thus:  "And  the  said  Judge  for 
*f  Baron"]  as  to  the  first  issue  within  joined  decides 
that  the  defendant  is  guilty  as  within  in  the 
count  of  the  declaration  alleged,  and  as  to  the  second 
issue   within  joined   the   said  Judge  [or  "Baron"] 


•  See  ank,  p.  208.  t  See  ankf  p.  442,  note. 
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decides  that  the  defendant  did  not  commit  the  acts 
within  in  the  count  of  the  declaration  alleged 

b7  the  plaintiff's  leave."!  And  the  said  Judge  [or 
'*  Baron"]  assesses  the  oamages  of  the  plaintiff  on 
occasion  of  the  premises  within  in  the  count  of 

the  declaration  complained  o^  over  and  ahove  his  eosts 
of  emt,  to  £  •  [Omit  the  astessment  of  damapes 
if  none  made.]    Therefore^  kc. 


17. — Writ  of  Habere  Facias  Possessionek  on  a 
Rule  to  deliver  Possession  of  Land  pursuant  to 
an  Award.* 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defiuider  of 
the  Faith;  to  the  sheriff  of  ,  greeting.      We 

command  jou  that  you  omit  not  bj  reason  of  any 
liberty  of  your  county,  but  that  you  enter  the  same, 
and  without  delav  you  cause  A.  B.  to  have  possession 
of  [here  describe  the  lands  cmd  tenements  as 

in  the  rule  for  the  delivery  of  possession]^  and  which 
lands  and  tenements,  by  a  rule  of  our  Court  of  Queen's 
Bench  [or  •*  Common  Pleas,"  or  "  Exchequer  of 
Pleas"!  dated  the  day  of  ,  18     ,  made 

pursuant  to  the  sixteenth  section  of  ^The  Common 
Law  Procedure  Act,  1854,"  JE.  F.  [the  party  named 
in  the  rule]  was  ordered  to  deliver  possession  to  the 
said  A,  B. ;  and  in  what  manner  you  have  executed 
this  our  writ  make  appear  to  us  [or  in  Common  Pieas^ 
"  to  our  Justices,"  or  in  Exchequer^  "  to  the  Barons 
of  our  Exchequer"]  at  Westminster,  immediately  after 
the  execution  hereof,  and  have  you  there  then  tifda 
writ    Witness  at  Westminster,  the  day 

of  ,  in  the  year  of  our  Lord 


18. — Judgment  for  the  Plaintiff  on  a  Special  Case 
stated  under  Section  32  of  the  Common  Law 
Procedure  Act,  1854."|' 

[Copy  the  special  casCy  and  then  proceed  thus:] 
Atierwards  on  come  here  the  parties  aforesaid 


*  Thit  writ  it  ittued  under  the  16th  lection  of  the  Common  Lav  Piotie 
dure  Act,  1854.    See  p.  216,  onfe. 
t  See  p.  238,  tuUe, 
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by  tbeir  reflpeotive  attornejs  albresaid,  and  the  Court 
is  of  opinion  that,  he.  [Hate  the  opinion  of  the  Court 
on  the  question  or  questions  stated  in  the  ease]. 
ThereSare  it  is  considered  that  the  pUinriff  do  recover 
against  the  defendant  the  said  £  and  £ 

for  his  costs  of  suit 

[/n  the  margin  opposite  the  words^  "  Therefore  it 
is  considered,  &c.,"  torite  ^^  Judgment  signed  the 
day  of  18    y^  inserting  the  day  of  signing  Jinal 

judgment,"] 


19. — Judgment  of  Affirmance  by  Court  of  Error 
in  Exchequer  Chamber  on  a  Special  Case. 

[Copy  to  the  end  of  the  judgment  on  the  roll  in  the 
action,  and  then  proceed  thus  :1  Afterwards  on 
[the  day  of  lodging  the  note  of  error]  the  defendant 
for  "  plaintiff"]  delivered  to  one  of  the  masters  of  the 
Court  here  a  memorandum  in  writing  in  the  form 
required  by  and  according  to  the  statute  in  that  case 
made  and  provided,  alleging  that  there  was  error  in 
law  in  the  record  and  proceedings  aforesaid ;  and  after- 
wards on  [the  day  of  making  the  entry  of  the 
suggestion  on  the  roll]  the  defendant  for  '^  plaintiff^} 
said  there  was  no  error  therein :  And  thereupon  after- 
wards on  [the  day  of  giving  judgment  in  the 
Exchequer  Chamber,  in  the  Court  of  Exchequer 
Chamber  of  our  lady  the  Queen  before  the  Justices  of 
the  Common  Bench  of  our  said  lady  the  Queen  and 
the  Barons  of  her  Exchequer,  or  if  the  error  be  on  a 
judgment  of  Common  Pleas,  say,  ''  before  the  Jus- 
tices of  our  lady  the  Queen  assigned  to  hold  pleas  in 
the  Court  of  our  said  laidy  the  Queen  before  the  Queen 
herself  and  the  Barons  of  her  Exchequer,"  or  if  the 
error  be  on  a  judgment  of  the  Exchequer,  say,  '^be- 
fore the  Justices  of  our  lady  the  Queen  assigned  to 
hold  pleafl  in  the  Court  of  our  lady  the  Queen  before 
the  Queen  herself  and  the  Justices  of  the  Common 
Bench  of  our  said  lady  the  Queen,"]  come  as  well  the 
plaintiff  as  the  defendant  by  their  respective  attorneys 
aforesaid,*  and  it  appears  to  the  said  Court  of  Error 
in  the  Exchequer  Chamber  that  there  is  no  error  in 
the  record  and  proceedings  aforesaid,  or  in  giving  the 
judgment  aforesaid :  Therefore  it  is  considered  by  the 
said  Court  of  Error,  that  the  judgment  aforesaid  be  in 
all  things  affirmed,  and  stand  in  fall  force  and  effect, 
the  said  causes  above  for  error  suggested  in  anywise 
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notwithstanding : — ^And  it  is  further  considered  by  the 
same  Court,  that  the  said  plaintiff  do  recover  against 
the  defendant  £  for  his  damages  and  costs  which 

he  had  sustained  and  expended  by  reason  of  the  delay 
of  execution  of  the  judgment  aforesaid,  on  pretence  of 
the  prosecution  of  the  said  proceedings  in  error,  and 
that  the  plaintiff  have  execution  thereof. 


20.— Judgment  of  Reyebsal  in  the  like  Case. 

{^The  same  as  the  preceding  form  to  the  asterisk* ^ 
and  then  thus:"]  And  it  appears  to  the  said  Court  of 
Error  that  there  is  manifest  error  in  the  record  and 
proceedings  aforesaid,  and  in  giving  the  judgment 
aforesaid :  Therefore  it  is  considered  bv  the  said  Court 
of  Error  that  the  judgment  aforesaid  for  the  errors 
aforesaid  be  reversed,  annulled  and  altc^ether  holden 
for  nought ;  and  that  the  said  defendant  be  restored  to 
all  things  which  he  hath  lost  by  occasion  of  the  said 
judgment,  &c. 


21. — Judgment  of  Court  of  Appejll  in  Exchequer 
Chamber  on  a  Disposal  of  the  Appeal  in  the 
Plaintiff's  Favour  where  Judgment  for  him  had 
been  given  in  the  Court  below,  under  the  4l8t 
and  ^nd  Sections  of  the  Common  Law  Pro- 
cedure Act,  1854."|' 

[Copy  the  case  for  the  appeal  as  stated  by  the 
parties^  and  then  proceed  thus ;]  Afterwards  on 
[the  day  of  giving  judgment  of  Court  of  Appeat]^  in 
the  Court  of  Exchequer  Chamber  of  our  lady  the 
Queen,  before  the  Justices  of  the  Common  Bench  of 
our  lady  the  Queen  and  the  Barons  of  her  Exchequer 
[or  if  the  appeal  be  from  the  Common  PleaSy  say^ 
*^  before  the  Justices  of  our  lady  the  Queen  assigned  to 
hold  pleas  in  the  Court  of  our  lady  the  Queen  before 
the  Queen  herself  and  the  Barons  of  her  Exchequer," 
or,  if  the  appeal  be  from  the  Exchequer  say ^  "before 
the  Justices  of  our  lady  the  Queen  assigned  to  hold 
pleas  in  the  Court  of  our  lady  the  Queen  before  the 
Queen  herself  and  the  Justices  of  the  Common  Bench 


t  See  p.  24S,  <mt«.  Now  bv  R.  O.,  T.  T.  1867  {pod,  p.  4A2).  a  fbrm  ^f 
Judgroen;  is  given,  whteh  may  be  uied  initead  of  the  above,  in  order  to  enabW 
theplaintiff  to  recover  interest  for  such  time  as  execution  has  been  delayed. 
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of  onr  said  ladj  the  Queen/']  come  the  parties  afore- 
said bj  their  respective  attorneys  aforesaid ;  and  the 
said  Court  of  Appeal  decide  that,  &c.  [state  the  deci- 
sion  of  the  Court  upon  the  questions  raised  by  the 
case  on  appeal] ;  and  it  is  considered  by  the  said 
Court  of  Appeal  that  the  plaintiff  do  recover  against 
the  defendant  £  for  his  costs  which  the  plaintiff 

hath  sustained  and  expended  in  the  said  appeal,  and 
that  the  plaintiff  have  execution  thereof. 


22. — Fi.  Fa.  against  a  Gramishee,  under  the  63rd  Sec- 
tion of  the  Conunon  Law  Procedure  Act,  1854, 
where  Debt  not  disputed  or  Gambhee  does  not 
appear.* 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  ,  greeting.  We  com- 
mand you  that  you  omit  not  by  reason  of  any  liberty 
of  your  county,  but  that  you  enter  the  same,  and  of 
the  goods  and  chattels  of  E,  F,  in  your  bailiwick,  you 
cause  to  be  levied  £  ,  being  the  amount  of  [or 

«  part  of  the  amount  of,"  if  the  debt  be  more  than  the 
judgment  debt]  a  debt  due  from  the  said  E.  F.  to 
C.  D,y  heretofore  attached  in  the  hands  of  the  said 
E,  F.  by  an  order  of  Sir  knight,  one  of  our 

Justices  of  our  Court  of  Queen's  Bench  [or  "  one  of 
our  Justices  of  our  Court  of  Common  Pleas,"  or  "  one 
of  the  Barons  of  our  Exchequer"],  dated  [date 

of  orderly  pursuant  to  the  statute  in  such  case  made, 
to  satisfy  [or,  if  the  debt  be  less  than  the  judgment 
debt,  say,  "  towards  satisfying"]  £  ,  which  A,  B,, 
ktely  in  our  Court  of  Queen's  Bench  [or  "  Common 
Pleais,"  or  "  Exchequer  of  Pleas,"]  recovered  against 
the  said  C  Z>.,  whereof  the  said  C  2>.  is  convicted ; 
and  that  you  have  that  sum  of  £  before  us  [or 

in  the  Common  Pleas,  "  before  our  Justices,"  or  in  the 
Exchequer,  "  before  the  Barons  of  our  Exchequer,"]  at 
Westminster,  immediately  afler  the  execution  hereof, 
to  be  rendered  to  the  said  A,  B,  in  satisfaction 

as  aforesaid,  and  that  you  do  all  such  things  as  by  the 
statute  passed  in  the  second  year  of  our  reign  you  are 
authorized  and  required  to  do  in  this  behalf.     And  in 


'See  p.  168,  OHM. 
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what  manner  70a  shall  have  executed  this  our  writ 
make  appear  to  us  [or  in  the  Common  PieaSy  "  to  our 
Justices,"  or  in  the  Exchequer,  "  to  the  Barons  of  our 
Exchequer,"  as  the  ease  may  ^,]  at  Westminster, 
immediate] J  after  the  execution  hereof,  and  have  jou 
there  then  this  writ     Witness  ,  at  Westminster, 

the  day  of  in  the  jear  of  our  Lord 


23.— Ca.  Sa.  in  the  like  Case. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith;  to  the  sheriff  of  ,  greeting.  We  com- 
mand you  that  you  omit  not  by  reason  of  any  lib^ty 
in  your  county,  but  that  you  enter  the  same,  and  take 
E.  F,y  if  he  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  may  have  his  body  before  us  [or  in 
Common  IHeas,  "  berore  our  Justices,"  or  in  Exehe- 
QJ^t  "before  the  Barons  of  our  Exchequer,"]  at 
Westminster,  inmiediately  after  the  execution  hereof^ 
to  satisfy  A.B.£  ,  being  the  amount  [or  <<  part 

of  the  amount,"  if  the  debt  be  more  than  the  judg- 
ment debt']  of  a  debt  due  from  the  said  E,  F.  to  C  J>. 
heretofore  attached  in  the  hands  of  the  said  E.  F.  by 
an  order  of  Sir  ,  knight,  one  of  our  Justices  of 

our  Court  of  Queen's  Bench  [or  "  one  of  our  Justices 
of  our  Court  of  Common  Pleas,"  or  *'  one  of  our  Barons 
of  the  Exchequer,"]  dated  (date  oforder\  pur- 

suant to  the  statute  in  such  case  made  and  provided, 
to  satisfy  [or  "  towards  satisfying,"  if  the  debt  be  less 
than  the  judgment  debt"]  £  ,  which  the  said  A.  B, 
hitely  in  our  said  Court  of  Queen's  Bench  [^or  *^  Com- 
mon Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  ease 
may  be]  recovered  against  the  said  (7.  D.,  whereof  the 
said  C  D.  is  convicted,  and  have  you  ibtre  then  this 
writ.    Witness  ,  at  Westminster,  the  day 

of  y  in  the  year  of  our  Lord 


24. — Writ  against  Gramishee  to  show  Cause  why  the 
Judgment  Creditor  should  not  have  execution 
against  him  for  the  Debt  disputed  by  him.* 

Victoria,  by  the  grace  of  God  of  the  United  King* 


*  Thit  writ  Is  luued  under  tlie  94th.  teotion  of  the  Common  L«w  Proc*- 
dure  Act,  1854.    See  p.  368,  oiM. 
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dom  of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  E,F.  greeting.  We  command  jou  that 
within  eight  dajs  aner  the  service  of  this  writ  upon 
you,  inclusive  of  the  day  of  such  service,  you  appear 
in  our  Court  of  Queen's  Bench  [^or  "  Common  Pleas," 
cr  *•  Exchequer  of  Pleas"]  to  show  cause  why  A.  B, 
flhould  not  have  execution  against  you  for  £  , 

being  the  amount  [or  **  part  ^T  the  amount,"  if  the  debt 
exceeds  the  judgment  debt']  of  a  debt  due  firom  you  to 
C,  D.  to  satisfy  \or  "  towards  satisfying,"  if  the  debt 
be  lest  than  the  judgment  debt]  £  ,  which  on 

the  day  of  ,18    {date  of  judgment)^  the 

said  A,  B,y  by  a  judgment  of  our  Court  of  Queen's 
Bench  [or  "  Common  Pleas,"  or  "  Exchea  uer  of 
Pleas"]  recovered  against  the  said  C  D.,  and  for  costs 
of  suit  in  this  behalf;  and  take  notice,  tiiat  in  default 
of  your  so  doing  the  said  A.  B.  may  proceed  to  exe- 
cution. Witness  ,  at  Westmmster,  the 
day  of           ,  in  the  year  of  our  Lord 

iThefollounng  indorsement  must  be  made  on  the 
writ :]  This  writ  was  issued  by  P.  A.  [plaintiff's  at- 
tomey^s  name  in  full]  of  [place  of  his  abode 

in  full :  also  if  sued  out  as  agent  for  an  attorney  in 
the  country,  here  say,  "  as  agent  for  A,  A,  of  "] 

attorney  for  the  said  A,  B,  [or  if  sued  out  by  the 
plaintiff  in  person,  "  This  writ  was  issued  in  person 
by  the  plaintiff  within  named,  who  resides  at  ," 

mentioning  the  city,  town  or  parish,  and  also  the 
name  of  the  hamlet,  street,  and  number  of  the  house 
of  the  plaintiff^s  residence^  if  any  such  there  be,] 

The  plaintiff  claims  £  [the  amount  of  the 

debt  claimed  from  the  garnishee],  and  £  for 

costs,  and  if  the  amount  thereof  be  paid  to  the  plaintiff 
or  his  attorney  within  four  days  from  the  service 
hereof,  further  proceedings  will  be  staged. 

[Within  three  days  after  the  service  Jill  up  the  fol- 
lowing inilorsemeni :]  This  writ  was  served  by  me 
X.  Y.  on  C.  D.  on  the  day  of  ,  18    . 


25.— Declabation  thereon.* 

In  the  Queen's  Bench  [or  "  Common  Pleas,"  or  "Ex- 
chequer of  Pleas.'*] 
The  day  of  ,  a.d. 

(  Vewue.)^A.  B.,  by  ,  his  attorney  [or  "  in 


*  See  p.  UB,  ants. 
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person"],  sues  E.  F.  by  a  writ  issued  forth  of  this 
Coortj  m  these  words,  Victoria,  &c.  [copy  the  writ], 
and  the  said  E.  F,  has  appeared  to  the  said  writ,  and 
the  said  A.B,y  by  his  attorney  aforesaid,  says  that 
the  said  debt  due  from  the  said  E.  F.  to  the  said 
C.  D.  is  for,  &c.  [here  state  the  debt  as  in  a  deela- 
ration  in  ordinary  eases^']  and  the  said  A.  B,  prays 
that  execution  may  be  adjudged  to  him  accordingly 
for  the  said  £  ,  and  tor  costs  of  suit  in  ^m 

behalf. 


26.— Plea*  thereto. 

In  the  Queen's  Bench  [or  "  Common  Pleas,"  or  "Ex- 
chequer of  Pleas."j 

The  day  of  ,  A.D. 

E.  F.  1     The  said  E.  F.,  by  ,  his  attorney, 

ats.  >says,  that  he  never  was  indebted  to  the  said 
A.  B,  3  C  i).  as  alleged  [or  plead  such  other  defence 
or  several  defences  as  in  other  cases,"] 


27.— IsscjB  thereon 

wlaration  and  plec 
elude  't\us ;]  Therefore  let  a  jury  come,  &c. 


[Copy  the  declaration  and  pleading s^  and  con- 
ude  thu 


28. — ^PosTEA  thereon. 

[ The  same  as  inordinary  cases,  omitting  the  assess- 
ment of  damages.] 


29. — Judgment  for  Plaintiff  therein. 

[  The  same  as  in  ordinary  cases  to  the  statement  of 
the  judgment,  which  may  be  thus:]  "  Therefore  it  is 
considered  that  the  said  A.  B,  have  execution  against 
the  said  E.  F,  for  the  said  £  ,  the  amount  [or 

"  part  of  the  amount"]  of  the  said  debt  due  from  him 
to  the  said  C.  Z>.,  to  satisfy  [or  "  towards  satisfying," 
if  the  debt  be  less  than  the  judgment  debt]  the  said 
X  ,  which  the  said  A.  6.  on  the  said  day 


*  See  a  plea  that  the  platnttff  had  the  Judgment  debtor  in  exeentfon  under 
a  <».  M.;  and  demurrer  thezeto,  in  Jentralde  y.  FiBrktr  (6  H.  It  K.  431 : 
I..  J.  80,  Ex.  2S7). 
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of  ,  18      [date  of  judgment  against  judgment 

debtor'],  hj  the  judgment  of  this  Court  recovered 
against  the  said  C.  D. ;  and  it  is  furtiier  considered 
that  the  said  A.  B,  do  recover  against  the  said  E.  F, 
£  for  his  costs  of  suit  in  this  hehalf." 


30.— Fi.  Fa.  therein. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  ,  greeting.  We  com- 
mand you  that  you  omit  not  by  reason  of  any  liberty 
of  your  county,  but  that  you  enter  the  same,  and  of 
the  goods  and  chattels  of  E.  F.  in  your  bailiwick  you 
cause  to  be  made  £  ,  the  amount  [or  **  part  of 

the  amount,''  if  the  debt  be  more  than  the  judgment 
debt]  of  a  debt  due  from  the  said  E.  F.  to  C.  D.,  to 
satis^  [or  '^  towards  satisfying,"  if  the  debt  be  less 
than  the  judgment  debt]  £  ,  which  A.  B.  on 

the  day  of  ,18  [date  of  judgment  against 
judgment  debtor],  by  the  judgment  of  our  Court  of 
Queen's  Bench  [or  "  Common  JPleas,"  or  "  Exchequer 
of  Fleas"]  recovered  against  the  said  C  2>.,  and 
whereupon  it  has  been  adjudged  by  our  said  Court 
that  the  said  A.  B.  should  have  execution  against  the 
said  E.  F.  for  the  said  £  ,  and  also  £  , 

which  in  our  same  Court  were  adjudged  to  the  said 
A.  B,  for  his  costs  of  suit  which  he  hath  been  put  to  on 
occasion  of  our  writ  sued  out  against  the  said  E.  F,  at 
the  suit  of  the  said  A,  B,  in  that  behalf,  whereof  the 
said  E.  F.  is  convicted,  and  have  the  said  monies 
before  us  [or  in  the  Common  Pleas,  "  before  our  Jus- 
tices," or  in  the  Exchequer,  "  before  the  Barons  of  our 
Exchequer"]  at  Westminster,  immediately  after  the 
execution  hereof,  to  be  rendered  to  the  said  A.  B.,  and 
that  you  do  all  such  things  as  by  the  statute  passed  in 
the  second  year  of  our  reign  you  are  authorized  and 
required  to  do  in  this  behalf;  and  in  what  manner  you 
shall  have  executed  this  our  writ  make  appear  to  us 
[or  in  the  Common  Pleas,  "  to  our  Justices,"  or  in  the 
Exchequer,  "  to  the  Barons  of  our  Exchequer,"  as  the 
case  may  be]  at  Westminster,  immediately  after  the 
execution  hereof;  and  have  you  there  then  this  writ. 
Witness  ,  at  Westminster,  the  day  of 

,  in  the  year  of  our  Lord 
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ai.— Ca.  Sa.  therein. 

Yietoria,  bj  the  ^race  of  God  of  the  United  King- 
dom of  Gre»l  Britara  and  IretiRiid  Qdeen,  Defender  of 
the  Faith ;  to  the  sheriff  of  ,  greeting.  We  com- 
mand  you  that  job  omit  not  bj  reason  of  any  liberty 
of  your  county,  but  that  you  enter  the  same,  and  take 
E.  F^  if  he  shall  be  found  in  your  bailiwick,  and  him 
safely  keep,  so  that  you  may  have  his  body  before  us 
[or  in  the  Common  Fteas^  '^  before  our  Justices,"  or 
in  the  Exchequer,  '^before  the  Barons  of  oar  Ex- 
chequer," CL$  the  case  may  be\  at  Westminster,  inune- 
diately  after  the  execution  hereof^  to  satisfy  A.  B. 
£  the  amount  [or  "  part  of  the  amount,"  if  the 

debt  be  more  than  the  Judameni  debt]  of  a  debt  due 
from  the  said  E.  F.  to  C.  D^  and  f<tf  the  levring  of 
which  it  has  been  adjudged  by  our  Court  of  Q^^^^on's 
Bench  [or  <' Common  rleas,"  or  '*  Exchequer  of 
Pleas,"],  that  the  said  A.  B,  should  hare  Ims  execo- 
tion  against  the  said  E*  F^  to  satisfy  Per  *^  towards 
satisfying,"  if  the  debt  be  les$  than  the  judgment 
debt]  £  ,  whidi  the  said  A.  B.  on  [the 

date  of  the  judgment  aguinsi  the  judgment  d/^tor\ 
by  the  judgment  of  the  said  Court  recovered  against 
the  said  C  D^  and  further  to  saiiflfy  the  said  A.  B. 
£  J  which  in  our  same  Court  were  ai^dged  U> 

the  said  jL  B.  for  his  costs  of  suit  which  he  hath  been 
put  to  on  occasion  of  our  writ  sued  out  against  the 
said  E.  F.  at  the  suit  of  the  said  A.  B.  m  that  b^ialf; 
whereof  the  said  E*  F.  is  convicted;  and  have  you 
there  then  this  writ.     Witness  ,  at  Westminstw , 

the  day  of       ,  in  the  year  of  our  Lord 


32w— JmH^MENT  for  Phiintiff  after  Verdict  that  a  Man- 
damus do  issue,  under  Section  71  of  the  Common 
Law  Procedure  Act^  1854.* 

VThe  same  as  in  the  ordinary  form  of  an  entry  of 
a  judgment  to  the  end  of  the  postea,  and  then  thus:  J 
Therefore  it  is  considered  that  a  writ  of  mandamus 
do  issue  commanding  the  defendant  to  [here  state  the 
duty  to  be  performed  or  the  thing  to  be  done,  as 
claimed  by  the  declaration'] ;  and  it  is  also  considered 
that  the  plaintiff  do  recover  of  the  defendant  the  said 


•  See  p.  271,  anl«.    Andforob«enr»Uoninponthemodeorproceedtnf  for 
a  maodAinut,  Me  pp.  170— S7S,  <mte. 
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monies  by  the  justices  [or  "by  the  judge"  or  "baron"] 
aforesaid  in  fonn  aforesaid  above  assessed,  and  also 
£  for  his  costs  of  suit  in  this  behalf. 

[/»  the  margin  of  the  Judgment  opposite  the  first 
wordsy  "Therefore  it  is  considered,  &c.,"  write  "judg- 
ment signed  the  day  of  ,18  /'  inserting 
the  dajf  of  signing  final  Judgmental 


33. — Writ  of  Inquibt  to  ascertain  the  Expense  in- 
curred by  the  doing  of  an  Act,  and  for  the  doing 
of  which  a  Mandamus  was  issued.* 

Yietoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith ;  to  the  sheriff  of  ,  greeting.  Whereas 
upon  an  application  by  A,  B»^  the  plaintiff  in  an  action 
against  C  D*  in  our  Court  of  Queen's  Bench  [or 
««Gomimon  Fleas,"  or  "Ezdiequer  of  Fleas,"  as  the 
ease  may  he\  at  Westminstar,  our  said  Court  did,  on 
the  day  of  ,  AJ>.  \date  of  OTder\ 

direct  that  \sUUe  the  terms  of  the  order  directing 
the  act  to  he  done  ai  the  defendants  expense"]  ;  and 
tlie  said  A.  B.  [or  ^  9sA  E.  F^  if  another  person 
than  the  plaintiff  has  been  appointed  by  the  Court  to 
do  the  act"]  has  done  the  said  act  so  directed  to  be 
done ;  and  m  order  to  enable  our  said  Court  to  ascer- 
tain the  amount  of  the  expense  of  the  doing  the  same, 
we  command  you  that,  by  the  oath  of  twelve  good  and 
lawful  men  of  your  bailiwick,  you  diligently  inquire 
what  is  the  amount  of  the  expenses  incurred  by  the 
said  A.  B.  [or  "by  E.  FJ"  as  the  case  may  be]  in  the 
doing  of  the  said  act,  and  that  you  send  to  as  [or  in  the 
Common  PleaSy  "to  our  justices,"  or  in  the  Exchequer, 
*^  to  the  barons  of  our  Ex^tequer,"]  at  Westminster, 
on  the  day  of  now  next  ensuing,  the  in- 

quisition which  you  shall  thereupon  take,  under  your 
seal  and  the  seal  of  those  by  whose  oa^  you  shall 
take  that  inquisition,  together  with  this  writ.  Wit- 
ness [name  of  Chief  Justice,  or  in  Exchequer  of 
Chief  Baron\  at  Westminster,  the         day  of  , 

in  the  year  of  our  Lord 


*  This  writ  may  be  Isinad  under  the  74th  tection  of  the  Common  Law 
Procednxe  Act,  1854.    See  p.  272,  <m*. 


456  FOBMS  OF  PROCEEDINGS. 

34— Writ  of  Execution  in  Detinitb,  under  Sec- 
tion 78  of  the  Common  Law  Procedure  Act^  18M, 
for  the  Return  of  the  Chattel  detained,  and  for  a 
Distringas  until  returned,  separate  from  a  Writ 
for  Damages  or  Costs.^ 

Victoria,  by  the  ffrace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  ,  greeting.    We 

command  you  that  you  omit  not  by  reason  of  any 
liberty  of  your  county,  but  that  you  enter  the  same 
and  without  delay  you  cause  the  following  chattels, 
that  is  to  say  [Aerc  enumerate  the  chattels  recovered 
by  the  judgment  for  the  return  of  which  execution  hat 
been  ordered  to  issue\  to  be  returned  to  A.  B^  which 
the  said  A.  B,  lately  in  our  Court  before  us  [or  in  the 
Common  FleaSy  "before  our  justices,"  or  in  the  Ex- 
chequer, "  before  the  barons  of  our  Exchequer"]  at 
Westminster,  recovered  against  C  D,  in  an  action  fi)r 
the  detention  of  the  same,  whereof  the  said  C  D.  is 
convicted.*  And  we  further  command  you,  that  if 
the  said  chattels  cannot  be  found  in  your  bailiwick 
ou  omit  not  by  reason  of  any  liberty  of  your  coun^, 
»ut  that  you  enter  the  same  and  distrain  the  said 
C,  D,  by, all  his  lands  and  chattels  in  your  bailiwick, 
so  that  neither  the  said  C  D,  nor  any  one  for  him  do 
lay  hands  on  the  same  until  the  said  C.  D.  render  to 
the  said  A.  B,  the  said  chattels ;  and  in  what  nuurn^ 
you  shall  have  executed  this  our  writ  make  appear  to 
us  [or  in  the  Common  Pleas,  "to  our  justices,"  or  w 
the  Exchequer,  "  to  the  barons  of  our  Exchequer"]  at 
Westminster,  immediately  after  the  execution  hereof 
and  have  you  there  then  this  writ.    Witness  , 

at  Westminster,  the  day  of  ,  in  the  year 

of  our  Lord 


I 


35. — The  like,  but  instead  of  a  Distress  until  the 
Chattel'  is  returned,  commanding  the  Sheriff  to 
levy  on  Defendant's  Gk>ods  the  assessed  Yalne 
of  it 

[Proceed  as  the  preceding  form  until  the*,  and 
then  thus ;]  And  we  further  command  you,  that  if  the 
said  chattels  cannot  be  found  in  your  bailiwick  you 

t  See  p.  2rd,  ank. 
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omit  not  by  reason  of  any  liberty  of  your  county,  but 
that  you  enter  the  same,  and  of  the  goods  and  chattels 
of  the  said  C  D,  in  your  bailiwick  you  cause  to  be 
made  £  {the  assessed  value  of  the  chattels)^ 

whereof  the  said  C.  D.  is  also  convicted,  and  that  in 
the  execution  of  this  our  last-mentioned  command 
you  do  all  such  things  as  by  the  statute  passed  in  the 
second  year  of  our  reign  you  are  authorized  and  re- 
quired to  do  in  thb  behalf;  and  in  what  manner  you 
shall  have  executed  this  our  writ  make  appear  to  us 
[or  in  the  Common  Pleas^  "to  our  justices,"  or  in  the 
Exchequer,  "  to  the  barons  of  the  Exchequer,"  as  the 
ease  may  he]  at  Westminster,  immediately  afler  the 
execution  hereof,  and  have  you  there  then  this  writ. 
Witness  ,  at  Westminster,  the  day  of  , 

in  the  year  of  our  Lord 


36.— Indorsement  on  Writ  of  Summons  of  Claim  of 
a  Writ  of  Injunction  under  Section  79  of  the 
Common  Law  Procedure  Act,  1854. 

The  plaintiff  intends  to  claim  a  writ  of  injunction  to 
restrain  the  defendant  from  [here  state  concisely 

for  what  the  writ  of  injunction  is  required,  as,  for 
example,  thus:]  "felling  or  cutting  down  any  timber 
or  trees,  standing,  growing,  or  being  in  or  upon  the 
land  and  premises  at  ,  in  the  county  of  , 

and  from  committing  any  further  or  other  waste  or 
spoil  in  or  upon  the  said  land  and  premises."  And 
take  notice,  that  in  default  of  the  derendant's  entering 
an  appearance,  as  within  commanded,  the  plaintiff  may, 
besides  proceeding  to  judgment  and  execution  for 
damages  and  costs,  apply  for  and  obtain  such  writ. 

Campbell, 
John  Jebvis, 
Fred.  Pollock, 
J.  Parke, 
E.  H.  Alderson, 
C.  Cresswell, 
W.  Erle, 
Saml.  Martin, 
Charles  Crompton, 
B.  B.  Crowder. 
27^A  November,  1854. 

•  An»t,  p.  275. 


-US. 
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INDORSEMENTS  ON  WRITS  UNDER  THE  SUMMARY 
PROCEDURE  ON  BILLS  OF  EXCHANGE  ACT,  1855. 

Monday y  November  2Qthy  1855. 

Anto,  pp.  328  The  indorsements  on  writs  under  this  act  may  be 
in  the  following  form : — 

This  writ  was  issued  by  E,  F^  of  &c.,  attorney  for 
the  plaintiff.  Or  by  A,  B,,  who  resides  at  [mentioH 
the  city,  town,  or  parish,  and  also  the  name  of  the 
hamlet,  street,  and  number  of  the  house  of  the  plain- 
Hff^s  residence']. 

The  plaintiff  claims  £  ,  principal  and  interest 

for  pounds,  balance  of  principal  and  interest], 

due  to  him  as  the  payee  [or  "indorsee"]  of  a  bill  of 
exchange  [or  "  promissory  note"]  of  which  the  follow- 
ing is  a  copy : — 

\Here  copy  bill  of  exchange  or  promissory  note, 
and  all  indorsements  upon  iL\ 

"  And  also  shillings  for  noting  [i^  noting  has 

been  paid],  and  £  for  costs."*     And  if  the 

amount  thereof  be  paid  to  the  plaintiff  or  his  attorney 
within  four  days  from  the  service  hereof  further  pro- 
ceedings will  be  stayed. 

Notice. 

Take  notice,  that  if  the  defendant  do  not  obtain 
leave  from  one  of  the  judges  of  the  courts  within  twelve 
days  after  having  been  served  with  this  writ,  inclu- 
sive of  the  day  of  such  service,  to  appear  thereto,  and 
do  **not"*  within  such  time  cause  an  appearance  to 
be  entered  for  him  in  the  court  out  of  which  this  writ 
issues,  the  plaintiff  will  be  at  liberty,  at  any  time  aiter 
the  expiration  of  such  twelve  days,  to  sign  final  judg- 
ment for  any  sum  not  exceeding  the  sum  above  claimed, 
and  the  sum  of  £  for  costs,  and  issue  execution 

for  the  same. 


*  Thete  ioTerted  eommu  mark  the  alterations  Introduced  by  thii  r«le  to 
the  indonement  given  by  the  itatute,  Sched.  (A),  {/amk,  p.  SMJl 
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Leave  to  appear  may  be  obtained  on  an  application 
at  ^e  Judges'  Chambers,  Serjeants'  Inn,  London,  sup- 
ported hy  affidavit,*  showing  that  there  is  a  defence 
to  the  action  on  the  merits,  or  that  it  is  reasonable 
that  the  defendant  should  be  allowed  to  appear  in  the 
action. 

Indorsement  to  be  made  on  the  Writ  after  Service 
thereof. 
This  writ  was  served  by  X.  V.  on  L,  M.  [the  de- 
fendant], on  Monday y  the  day  of  186    , 
by  X.  F, 

By  the  JUDGES. 

NJB. — No  other  claim  than  a  claim  on  a  bill  of  ex- 
change or  promissory  note  is  to  be  included  in  writs 
issned  under  the  Sunmiary  Procedure  on  Bills  of  Ex- 
change Act,  1855.f 
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Thursday,  May  8,  1866. 

It  is  ordebed,  that  in  lieu  of  Rule  164  of  the  Prac-  Ante,  p.  sss. 
tice  Rules  of  Hilary  Term,  1853,  the  following  be 
substituted  : — "  Service  of  pleadings,  notices,  sum- 
monses, orders,  rules,  and  other  proceedings,  shall  be 
made  before  7  o'clock  p.m.,  except  on  Saturdays,  when 
it  shall  be  made  before  2  o'clock  p.m.  If  made  after 
7  o'clock  p.m.  on  any  day,  except  Saturday,  the  service 
shall  be  deemed  as  made  on  the  following  day ;  and  if 
made  after  2  o'clock  p.m.,  on  Saturday,  the  service 
shall  be  deemed  as  made  on  the  following  Monday." 
Campbell,  R.  B.  Crowdeb, 

John  Jervis,  J.  Willes, 

Fred.  Pollock,  E.  H.  Alderson, 

C.  Cresswell,  Samuel  Martin, 

W.  Erle,  G.  Bramwell. 

Charles  Crompton, 

This  role  was  made  for.  the  benefit  of  the  clerks  in  the  Plea 
Offiee»  and  was  not  intended  to  alter  the  rights  of  the  parties,  con- 
seqaendy,  where  time  to  plead  expires  on  a  Saturday,  the  defend* 


•  A  definkUnt  it  entitled  to  appear  and  defend,  withont  any  affidarit  of 
gzonnd  of  defence*  upon  bringing  into  court  the  amount  indorsed  on  the 
▼rit.    See  p.  330,  ante, 

f  BQts6eR.G.,H.T.  lU8(potf,p.461). 

X  2 
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ant  has  till  eleren  o'clock  od  the  followiDg:  Monday  (when  die 
Judgment  Office  it  opened),  during  which  time  he  may  deliver  hta 
pleaa  {CcmitU^  t.  Bremti4r,  L.  R.  1,  C.  P.  567), 


REGUL^  6ENERALES. 

Easteb  Term,  1857. 

It  18  ORDERED,  that  plaintiff  sulDg  in  contract  for 
£20  or  less,  maj,  if  they  claim  costs,  indorse  on  the 
writ  of  summons  the  following  notice : — 

^'  Take  notice,  that  if  judgment  be  signed  for 
de&ult  of  appearance,  the  plaintiff  will  without 
summons  apply  to  a  judge  for  his  costs  of  suit, 
unless  before  such  judgment  you  shall  give  notice 
to  him,  or  his  attorney,  that  you  intend  to  oppose 
such  application." 

And  it  is  further  ordered,  that  if  the  defendant  give 
such  notice,  the  plaintiff  shall  proceed  by  summons 
and  order. 

But  if  the  defendant  give  no  such  notice,  the  plain- 
tiff may  produce  such  indorsement  to  a  judse  at  cham- 
bers for  an  order  for  costs,  ex  parte,  and  if  the  judge 
shall  sign  his  name  to  the  indorsement,  such  signature 
shall  be  an  order  for  costs,  and  the  master  may  tax 
them  thereon  accordingly.  In  case  of  any  application 
for  costs  without  such  indorsement,  the  plaintiff  shall 
not  be  entitled  to  more  costs  than  if  he  had  made  such 
indorsement,  unless  a  judge  shall  otherwise  order. 

This  notice  must  he  in  writing  under  R.O.,  H.  T.  1858,  r.l61, 
ante,  p.  888;  Woodward  ▼.  North  (5  H.  &  N.  790;  L.  J.29, 
Ex.  470). 

Entry  op  Satisfaction  on  Judgments. 

Ante,  p.  578.  Upon  a  Satisfaction  piece  duly  signed  and  attested 
in  accordance  with  the  80th  Rule  of  Hilary  Term, 
1853,  being  presented  to  the  clerk  of  the  judgments 
of  the  Masters  in  the  Court  in  which  the  judgment  has 
been  signed,  he  shall  file  the  same  and  ent^  satis- 
faction in  the  judgment  book  against  the  entiy  of  the 
said  judgment,  and  no  roll  s^dl  be  required  to  be 
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carried  in  for  the  purpose  of  entering  satisfaction  on 
ajadgment 

Campbell,  E.  V.  Williams, 

A.  E.  CocKBUBK,  J.  Willes, 

Fbed.  Pollock,  Samuel  Mabtin, 

W,  Eble,  G.  Bramwell, 

Chaslbs  Crompton,  W.  F.  Channell. 

Apnl  23,  1857. 


REGULA  GENERALIS. 
As  to  Claims  on  Bills  of  Exchange,  SfC. 

HiLART  Term,  1858. 

Whereas  by  the  Eule  of  Michaelmas  Term,  1855,  Ante,  p.  458. 

with  respect  to  indorsements  on  writs  issued  nnder 

the  Bills  of  Exchange  Act,  1855,  it  was,  amongst 

otlier  things,  ordered  ''that  no  other  claim  than  a 

claim  on  a  bill  of  exchange  or  promissory  note  should 

be  included  in  writs  under  the  Summary  Procedure 

on  Bills  of  Exchange  Act,  1855  :** 

And  whereas  it  is  expedient  that  the  said  rule 
should  be  explained  and  amended:  It  is  hereby 
ordered,  that  where  a  defendant  obtains  leave  to  ap- 
pear according  to  the  said  act,  and  enters  app^utmce 
to  any  such  writ  according  to  the  said  Rule  of  Michael- 
mas Term,  1855,  the  plaintiff  may  include  in  his 
declaration,  togetiber  with  a  count  on  the  bill  of  ex- 
change or  promissory  note  (as  the  case  may  be),  a 
count  upon  the  consideration,  if  any,  between  the 
plaintiff  and  defendant  for  the  bill  of  exchange  or 
promissoiT  note,  and  deliver  a  particular  of  demand  • 
accordingly. 

(Signed)    Campbell,  Samuel  Martin, 

A.  E.  CocKBXjRN,  R.  B.  Crowder, 

Fred.  Pollock,  J.  Willes, 

J.  T.  Coleridge,  G.  Bramwell, 

Wm.  Wightman,  W.  H.  Watson, 

W.  Erle,  W.  F.  Channell, 

E.  y.  Williams,  J.  Barnard  Btles. 

Read  in  Court,  January  30,  1858. 

This  role  still  leaves  the  addition,  in  the  declaration,  of  counts 
upon  caases  of  action  other  than  the  consideration,  between  the 
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partiet,  for  the  bill  or  note,  an  irregularity,  in  the  nature  of  a 
variance  after  a  special  indorsement  upon  an  ordinary  writ  of 
aummons ;  and  this  it  only  profits  a  defendant  to  complain  of  in 
cases  where  he  has  a  good  defence  to  the  count  on  the  bill,  and 
is  therefore  entitled,  in  the  event  of  his  succeeding  thereon,  to 
ask  for  the  general  costs  up  to  declaration,  whatever  may  be  the 
event  of  the  issues  upon  the  other  counts. 

See  as  to  amendments,  Knight  v.  Poeoek  (17  C.  B.  177} ;  Leigh 
V.  Baker  (2  C.  B.,  N.  8.  »67). 


REGULA  GENERALIS. 

As  to  divisien  into  Para§fraph$  of  Special 
CaseSy  ^c 

Hilary  Term,  25th  Victoria. 

It  is  ordered,  that,  fh>m  and  after  the  first  day  of 
£a8ter  Term  next  inclasiye,  every  Special  Case,  Spe- 
cial Verdict,  and  Bill  of  Exceptions,  set  down  in  any 
of  the  Superior  Courts  of  Common  Law,  diall  be 
divided  into  paragraphs,  which,  as  nearly  as  may  be, 
shall  be  confined  to  a  distinct  portion  of  the  so^ect, 
and  every  paragraph  shall  be  numbered  consecutively. 
And  that  the  Masters  on  taxation  do  not  allow  ^e 
costs  of  drawing  and  cc^ying  any  Special  Case,  Spe- 
cial Verdict,  and  Bill  of  Exceptions,  not  in  sabetance 
in  compliance  with  this  Rule,  without  the  special  order 
of  the  Court 

A.  E.  COCKBURN, 

W.  Erle, 
Fred.  Pollocsk. 
January  21,  1862. 

This  rule  applies  to  evidence  and  documents  set  out  at  length 
in  an  appendix  to  a  special  caae  {Hadiey  v.  Pasfo,  L.  B.  1,  Q. 
B.444). 


REGULA  GENERALIS. 
As  to  Proceedings  on  Appeals,* 

Trdhtt  Term,  1867. 

It  is  ordered  that  on  appeal  from  one  of  the  Supe- 
rior Courts,  such  Court  shall  have  power  to  allow 


•  At  to  the  occasion  and  object  of  this  nile,iee  R.  O.,  T.  T.  18U,  r.  26,  a. 
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interest  for  such  time  as  execution  has  been  delayed 
bj  the  proceedings  in  appeal  for  the  delaying  thereof ; 
and  the  Master  on  taxing  the  costs  may  compute  such 
interest  without  any  rule  of  Court  or  order  of  a  Judge 
for  that  purpose. 

And  be  it  ordered  that  in  lien  of  the  form  No.  21 
in  the  Kule  of  Michaelmas  Vacation,  1854,*  the  follow- 
ing may  be  the  form  of  a  judgment  of  Court  of 
Appeal  in  Exchequer  Chamber  on  a  disposal  of  the 
appeal  in  the  plaintiff's  favour  where  judgment  for 
him  had  been  given  in  the  Court  below,  under  the 
41  St  and  42nd  sections  of  the  Conmion  Law  Procedure 
Act>  1854  [copy  the  case  for  the  appeal  as  stated  by 
the  partieSy  and  then  proceed  thus ;]  Afterwards  on 
[the  day  of  giving  judgment  of  Court  of  Appeal], 
m  the  Court  of  Exchequer  Chamber  of  our  Lady  the 
Queen  before  the  Justices  of  the  Common  Bench  of  our 
Lady  the  Queen  and  the  Barons  of  her  Exchequer ;  [or 
if  the  appeal  be  from  the  Common  Pleas,  say:  "  before 
the  Justices  of  our  Lady  the  Queen,  assigned  to  hold 
Pleas  in  the  Court  of  our  Lady  the  Queen  before  the 
Queen  herself  and  the  Barons  of  her  Exchequer  ;"  or 
if  the  appeal  be  from  the  Exchequer,  say :  "  before 
the  Justices  of  our  Lady  the  Queen,  assigned  to  hold 
Pleas  in  the  Court  of  our  Lady  the  Queen,  before  the 
Queen  herself  and  the  Justices  of  the  Common  Bench 
ef  our  said  Lady  the  Queen"],  come  the  parties  afore- 
said by  their  respective  attorneys  aforesaid;  and  the 
said  Court  of  Appeal  decide  that,  &c.  [state  the  decision 
of  the  Court  upon  the  questions  raised  by  the  case 
on  appeal].  And  it  is  considered  by  the  said  Court 
of  Appeal  that  the  plaintiff  do  recover  against  the  de- 
fendant £  for  his  damages  and  his  costs,  which 
the  plaintiff  hath  sustained  and  expended  by  reason 
of  the  delay  of  execution  on  pretence  of  the  proceed- 
ings in  the  said  appeal,  and  that  the  plaintiff  have 
execution  thereof. 
(Signed)    A.  E.  Cockbubn,    J.  Bai^ard  Btles, 

Wm.  Bovill,  Colin  Blackburn, 

FiTZROT  Kelly,       H.  S.  Keating, 

Samuel  Martin,     Jno.  Mellor, 

J.  S.  WiLLEs,  Wm.  Sheb, 

G.  Bramwell,        Montague  Smith 

W.  F.  Channbll,    Robert  Lush. 
6th  June,  1867. 


>  Ante,  p.  448. 


(  ^  ) 


Tregul^  generales. 

As  to  the  Jurisdiction  of  the  Common  Law  Masters 
at  Chambers, 


Michaelmas  Term,  1867. 
Ante,  p.  840.  Whereas,  bj  the  Statute  made  and  passed  in  die  ' 
Session  of  Parliament  held  in  the  dOth  and  31st  jetrs 
of  the  reign  of  her  Majestj,  intituled  **  An  Act  to 
provide  for  the  better  dispatch  of  business  in  the 
Chambers  of  the  Judges  of  the  Superior  Courts  of 
Common  Law,"  It  is  enacted,  that  it  shall  be  lawful  for 
a  majoritj  of  all  the  Judges  of  the  said  Courts,  which 
miyoritj  shall  include  the  two  Chief  Justices,  or  one 
of  the  Chief  Justices,  and  the  Chief  Baron,  from 
time  to  time  to  make  and  publish  General  Rules  for 
certain  purposes  therein  mentioned. 

It  is  therefore  ordered,  that  the  Masters  of  die 
said  Courts  of  Common  Law  at  Westminster  be,  and 
each  of  them  is  hereby  empowered  and  required  to 
do  all  such  things,  and  transact  all  such  business,  and 
exercise  all  such  authority  and  jurisdiction  in  respect 
of  the  same,  as  by  virtue  of  any  statute  or  custom,  or 
by  the  Rules  and  Practice  of  the  said  Courts,  or  any 
of  them  respectively,  were  at  the  time  of  the  passing 
of  the  said  Act,  and  are  now  done,  transacted,  ot  ex- 
ercised by  any  Judge  of  the  said  Courts  sitting  at 
Chambers,  except  in  respect  of  matters  relating  to  the 
liberty  of  the  subject,  and  except  (unless  by  consent 
of  the  parties)  in  respect  of  the  following  proceedings 
and  matters,  that  is  to  say  : — 

All  matters  relating  to  Criminal  Proceedings  ; 
The  removal  of  Causes  from  Inferior  Courts,  other 
than  the  removal  of  judgments  for  the  purpose  of 
having  Execution ; 
Prohibitions  and  Injunctions ; 
The  referring  of  Causes  under  the  Conmion  Law 

Procedure  Act,  1854  ; 
The  rectifying  of  omissions  or  mistakes  in  the  Re- 
gister under  the  Joint  Stock  Companies  Acts  ; 
Interpleader— other  than  such  matters  arising  in  In- 
terpleader, as  relate  to  practice  only ; 
Discovery— whether  by  inspection  of  documents, 
interrogatories  or  otherwise  ; 
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BeviewiDg  taxation  of  costs ; 

StajiDg  proceedings  after  verdict ; 

Acknowledgments  of  married  women  ; 

Lieaye  to  sue  in  forma  pauperis  ; 

Orders  charging  Stock,  Funds,  Annuities,  or  Share 

or  Dividends,  or  annual  produce  thereof. 
That  in  case  anj  matter  shall  appear  to  the  Master 
to  be  proper  for  the  decision  of  a  Judge,  the  Master 
may  refer  the  same  to  a  Judge,  and  the  Judge  may 
either  dispose  of  the  matter  or  refer  the  same  back 
to  the  Master  with  such  directions  as  he  maj  think 
fit. 

That  appeals  from  the  Master's  order  or  decision 
shall  be  made  bj'simimons,  such  summons  to  be 
taken  out  within  four  dajs  after  the  decision  com- 
plained of,  or  such  fnrther  time  as  may  be  allowed  by 
a  Judge  or  Master. 

The  appeal  to  be  no  stay,  unless  so  ordered  by  a 
Judge  or  Master. 

Tbe  costs  of  such  appeal  shall  be  in  the  discretion 
of  the  Judge. 

That  all  summonses  be  issued  by  a  Judge  as  here- 
tofore; but  that  orders  by  the  Masters  be  made  in 
their  own  names. 

That  the  scale  of  costs  for  dl  matters  done  by  and 
before  the  Masters  shall  be  the  same  as  are  fixed  for 
business  done  by  and  before  the  Judges. 

That  the  same  fees  shall  be  taken  in  respect  of  busi- 
ness transacted  before  the  said  Masters  at  chambers, 
as  are  now  taken  when  the  same  business  is  transacted 
before  a  Judge. 

That  these  Rules  take  efiect  on  the  1st  January, 
1868. 

A.  E.  CocKBUBN,  Ck)LiN  Blaokbubn 

W.  BoviLL,  H.  S.  Keating, 

FiTZKOY  Kelly,  Jno.  Mellor, 

Samuel  Martin,  6.  Pigott, 

J.  S.  Willes,  William  Sheb, 

6.  Bramwell,  Montague  Smith, 

W.  F.  Channell,  Robert  Lush. 

J.  Babnard  Bylbs, 

Read  tn  ihe  Courtt  rf  Queen's  BenehA 
Common  Pleas,  and  Exchequer  of  PUas,  V 
the  25lh  day  of  November,  1867.         ) 
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(    466     ) 


DIRECTIONS  TO  THE  MASTEES  OF  THE 
COURTS* 

(/s  Ueu  <if  Directicm  now  in  force,) 


Hilary  Term,  1853. 

1.  BsTWBBN  the  Ist  day  of  September  and  the  24th  day  of 
October  in  each  year,  one  of  tne  Masters  of  the  Coarts  of 
Qaeen's  Bench,  Common  Pleas,  or  Exchequer  shall  have 
authority  to  tax  bills  of  costs,  take  references  and  perform 
other  necessary  and  immediate  matters  arising  in  or  apper- 
taining to  any  or  either  of  the  said  conrtB  at  uia  o£Boe  of  his 
own  court ;  and  for  such  purpose  one  of  the  masters  shall 
attend  on  certain  days  in  each  week,  as  may  be  found 
iMoessary,  and  of  which  due  notice  shall  be  affixed  in  the 
judges'  chambers  and  in  the  respective  offices  of  the  masters 
of  each  court;  and  such  master  shall  be  considered  as  the 
vacation  master. 

The  court  will  not  ordinarily  interfere  with  the  taxation  of 
costs,  except  to  correct  some  error  of  principU  into  which 
the  master  may  have  fallen  (Bttrto»  v.  Bmrttm,  L.  J.  29, 
Exch.291). 

As  to  costs,  where  a  general  verdict  passes  for  the  plaintiff  on 
several  counts  see  BurUm  v.  Lowe  (2  Weekly  Notes,  1867, 
p.  160  J  16  L.  T.  N.  S.  885,  C.  P.  E.  T.). 

2.  In  order  to  diminish  as  much  as  possible  the  costs 
arising  from  the  copying  of  documents  to  aifcompany  the 
Iraieft  of  counsel,  the  masters  are  to  allow  only  the  copying 
of  such  documents,  or  such  parts  of  documents,  as  they  'may 
consider  neoessary  for  the  instruction  of  counsel,  or  mr  use 
at  the  triaL 

3.  No  fee  to  counsel  to  be  allowed  on  writs  of  trial,  except 
on  trials  before  the  judge  of  the  Sheriff's  Court  of  London,t 
or  of  other  courts  of  record  where  attorneys  are  not  allowed 
to  practise,  and  then  one  guinea  only. 

Writs  of  trial  have  been  abolished  by  80  &  81  Yict  c  143, 
8.JS,  which  came  into  operation  on  the  1st  January,  1868 ; 
see  note  to  R.  G.,  H.  T.  1853,  r.  84  (ante,  p.  860). 

4.  The  masters  shall  have  discretion  in  all  cases  to  allow 


*  As  to  what  fees  to  counsel  will  be  allowed  on  taxation,  see  JTMitoa  r. 
Empire  Marine  Inmranee  Company  (16  L.  T.  N.  S.  286 ;  C.  P.  E.  T.  1867). 
and  Hughn  v.  Bitienhtad  Jmprovemmt  Oommistionen  (16  L.  T.  N.  8.  SS^ 
Q.  B.  E.  T.  1867). 

t  This  exception  did  not  apply  to  trials  before  the  Secondaiy  of  London. 
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as  between  party  and  party  the  fees  of  coansel  or  special 
pleader  for  drawing  pleadings  or  other  proceedings,  whetiier 
special  or  otherwise,  and  advising. 

5.  When  jadgment  is  signed  on  a  coffnoyit,  or  on  a  judge's 
order  authorizing  the  plaintiff  to  sign  judgment,  no  cieclara- 
tion  to  ground  jadgment  shall  be  necessary  or  allowed  on  the 
taxation  of  costs. 

0.  The  costs  of  attendance  by  coansel  or  special  pleader 
before  a  judge  at  chambers  shall  in  no  case  be  allowed  as 
between  party  and  party,  unless  the  judge  shall  certify  for 
tach  allowance. 

7.  In  all  actions  on  contract,  other  than  cases  wherein  by 
reason  of  the  nature  of  the  action  no  writ  of  trial  can  by  law 
be  ksued,^  where  the  sum  recovered  f  or  paid  into  cour^  and 
accepted  by  the  plaintiff  in  satisfaction  of  his  demand,  or 
agreed  to  be  paid  on  the  settlement  of  the  action,  shtJl  not 
exceed  twenty  pounds  (without  costs),  the  plaintiff's  costs  as 
against  the  defendant  ^all  be  taxed  according  to  the  lower 
s^e  of  allowances  in  the  schedule  of  costs  hereunto  annexed : 
Provided  that  in  case  of  trial  before  a  judge  of  one  of  the 
superior  courts,  or  judge  of  assize,  if  the  judse  shall  certify 
on  the  po9iea  that  the  cause  was  proper  to  be  tried  before 
him,  and  not  before  a  sheriff  or  judge  of  an  inferior  court, 
the  costs  shall  be  taxed  on  the  higher  s<^e. 

In  cross  actions  by  C.  against  R.  to  recover  the  amount  of  a 
surgeon's  bill  where  me  writ  was  indorsed  for  more  than 
20/.;  and  by  R.  affainstC.  for  damages  for  negligence,  the 
parties  before  trial  affreed  in  writing  as  follows :  "  Taxed 
costs  of  C.  to  be  paid  in  both  actions ;  C.  to  be  paid  15/. 
in  addition  to  what  is  paid  into  court  (2/.  7«.  6d.);  R.  to 
withdraw,  in  writing,  the  letter  offensive  to  C."  A  judge's 
order  was  thereupon  obtained  by  C,  and  drawn  up  in  the 
following  terms:  '*  I  do  order  that  upon  payment  of  15/. 
beyond  the  amount  paid  into  court  for  wnich  this  action 
was  brought,  together  with  costs  to  be  taxed  and  paid 
forthwith,  all  further  proceedings  in  this  cause  be  stayed." 
It  was  thereupon  held,  that  whatever  might  have  been 
the  intention  of  the  parties  to  the  agreement,  the  master 
on  taxation  of  costs  could  only  act  on  the  judge's  order, 
which  brought  the  case  within  the  above  rule,  and  that  in 
the  first  action  the  plaintiff's  costs  against  the  defend- 
ant should  have  been  taxed  on  the  lower  scale  (  Cream  v. 
Ray,  Ray  v.  Cream,  L.  J.  80,  Exch.  110). 

This  rule  applies  to  a  successful  defendant  in  an  action 
within  its  terms  {Copley  v.  Hemingway,  15  C.  B.  N.  S.447  ; 
L.  J.  33,  C.  P.  152). 


*  An  actioii  on  a  contract  remoTcd  flrom  the  County  Court  to  the  Superior 
Coort  at  the  insUnce  of  the  defendant  is  within  this  exception,  for  u  there 
was  no  writ  of  sununons,  and  consequently  no  Indorsement  thereon,  no  writ 
of  trial  could  issue  {Ptrrf  v.  BmneU,  14  C.  B.  N.  S.  402 ;  L.  J.  33,  C.  P.  43). 
See  now  Direction  8,  n.  {mpra). 

t  This  has  been  held  to  include  money  paid  into  court  upon  a  plea  of 
tender  b^drt  action  {Oooch  t.  i/aA6y,  L.  J.  S3,  Q.  B.  305,  Bail  Court). 
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Now  the  tut  SO  &  81  Vict.  c.  142,  t.  5  (see  C.  L.  P.  A« 
1860, 1.  84,  n.,  ante,  p.  828),  in  «d  action  of  contract  de- 
priTet  the  plaintiflf  of  costs  in  every  case  where  the  sum 
recoTered  does  not  exceed  twenty  pounds,  unless  the  judge 
certify  or  make  an  order  allowing  costs. 

8.  Where,  in  like  actions,  the  sum  indorsed  on  the  com- 
mons shall  be  more  than  twenty  pounds,  bat  the  plaintiff 
fiuls  to  recover  more  than  that  sum,  and  the  judge  aoes  not 
certify  as  aforesaid,  the  plaintiff's  costs  against  the  defendant, 
whetoer  between  party  and  party  or  as  between  attorney 
and  client,  shall  be  taxed  as  upon  a  writ  of  trial  before  a 
judge  of  a  court  of  record  where  attorneys  are  not  allowed 
to  act  as  advocates,  as  hereinafter  provided  for,  but  the  de- 
fendant's costs,  if  any,  are  to  be  taxed  upon  the  hig^her  scale; 
provided  that,  in  cases  triable  before  the  sheriff  or  ludge  of  an 
inferior  court,  where  the  jod^c  shaU  refuse  to  make  an  order 
for  trial,  the  judge  may,  if  ne  shall  think  fit,  direct  at  the 
time  of  such  refusal  on  what  scale  the  costs  of  each  party 
shall  be  taxed,  and  in  default  of  such  direction  the  costs  a£ 
both  parties  shaU  be  taxed  on  the  higher  scale. 

Action  to  recover  28/.  19«.  4</.,  for  goods  sold  and  delivered : 
Pleas ;  except  as  to  26/.  10«.  6J.,  never  indebted,  and  as 
to  26/.  10«.  6^.,  a  tender.  The  jury  found  for  the  defend- 
ant on  the  plea  of  tender,  but  that  the  plaintiff  was 
entitled  to  21.  Ss,  lOd.  more.  The  plaintiff  did  not  obtain 
a  certificate  that  the  cause  was  proper  to  be  tried  in  a 
superior  court.  It  was  thereupon  held  that  under  ^e 
above  rule  the  plaintiff's  costs  were  to  be  taxed  on  the 
lower  scale.  James  v.  Fane  {Lord),  2  E.  &  £.  888 ;  L.  J. 
29,  Q.  B.  169. 

9.  At  the  head  of  every  bill  of  costs  taken  to  the  taxing 
officer  to  be  taxed,  it  shul  be  stated  whether  the  snm  re- 
covered, accepted,  or  agreed  to  be  paid  exceeds  the  sum  of 
twenty  pounds,  or  not,  in  the  following  form : — 

Debt  above  twenty  pounds. 
Debt  twenty  ponnds  or  under. 


General  Allowance  for  Plain  tiffe  and  DrfendanU ;  amd  m  Ccets 
under  £20  <u  well  between  Attorney  and  Client  as  betwem 
Party  and  Party,* 

Above  £30  Under  £M 

Writs.  £   s.    d,         £  s.  d. 

Summons  0  12    6  ...     0  10    0 

Concurrent  summons •0  10    0..075 


*  The  scale  of  costs  for  matters  done  before  the  masters,  under  SO  Ik  SI 
Vict.  c.  61  {ante^  p.  S46),  is  the  same  as  herein  fixed  for  busioesa  donebefbra 
the  Judges,  R.  O.,  M.  T.  1867  {antet  p.  465).  Where,  by  an  act  of  parUa- 
ment,  e.  g.  the  Lands  Clauses  Act,  1845,  s.  52,  the  taxation  of  the  coats  of 
proceedings  is  referred  to  a  master  of  one  of  the  courts  as  a  jmtsomi  ifnr^f 
nata,  the  courts  hare  no  power  to  review  the  Uxatlon  so  made  (M  re  0mm 
and  L,d:  N.W.  Raaway  Coa^tany,  L.  R.  3  Q.  B.  54.  where  all  the  prerleoa 
cases  are  collected  and  reviewed).  It  would  seem  that  In  such  riiOi  the 
masters  are  not  bound  by  the  above  scale. 


SCHEDULE  OF  COSTS. 
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AboTe£SO 

"WRn9—(e<mtimued).  £   $.    d. 

Renewed  summons 0  10    0 

Capias    ..         ••         ••         ..         .•  0  12    6 

Alias       ..         0  10    0 

Pluies 0  10    0 

Capias  ad  satisfaciendum        . .         • .  0  12    0 
Renewed  ca.8a.            ••         ..         ••096 

Ca.  sa.  for  the  residue 0  14    0 

Renewed           0  11     6 

Fieri  Facias 0  12    0 

Renewed  ..         ..         ••         ..096 

Renewed  for  the  residue         •  •         .  •  0  14    0 

Renewed           0  11    6 

Fi.  Al  d%  bonis  ecclesiasticis  ••         ••  0  14    6 

Renewed           0  12    0 

Habere  facias  pos.  and  fi.  fit.  or  ca.  sa. 

for  costs  in  one  writ 0  18    0 

Habere  fa.  pos.  alone •  0  15    0 

Special  indorsements  on  writs  of  sum- 
mons    050 

Writ  of  revivor 0  12    6 

Ejectment         0  15    0 

Of  trial,  exclusive  of  fee         . .         •  •  — 

Subpoena  ad  test         0    7    0 

Subpoena  duces  tecum .090 

If  above  four  folios,  additional  per  folio  0    0    8 

Exi^  facias 110 

Capias  dtlagatum         •  •         •  •         •  •  1     1    0 

Elegit,  Nob.  9,  10,  and  11,  in  New 

Rules             0  15    0 

Ditto,  Nos.  12,  13,  and  14       . .         ..100 

Attachment 0  12    0 

Deuiner            ••         0  12    6 

Habeas  corpus  obtained  by  plaintiff, 

including  allowance  •  •         •  •         • .  1     0    0 

Procedendo 0  15    0 

Venditioni  exponas 0  13    6 

Supersedeas,  if  not  issued  by  a  prisoner  Oil    0 

Copt  and  Service  of  Writs. 

Of  summons,  the  defendant  being  served 
in  London,  Middlesex,  or  Surrev, 
within  two  miles  of  the  place  of  busi- 
ness of  the  attorney,  for  each  de- 
fendant   0    5    0 

If  beyond  that  distance,  additional  for 
every  mile,  but  in  cases  under  iS20 
not  to  exceed  ten  miles       •  •         ..010 

If  the  defendant  should  be  served  in 
any  other  county,  the  same  allowance, 
but  the  distance  to  be  calculated  Arom 
the  office  of  the  attorney  employed  to 
effect  service. 

Of  writ  of  revivor,  the  same  as  summons. 

Of  writ  of  ejectment,  the  same  as  of\ 
writ  of  summons  for  each  defendant .  I  q    q    ^ 

And  in  addition,  for  every  folio  of  copy  | 
beyond  three  ••         ..         ••         ..j 


Under  £20 

£  f. 

d. 

0    7 

6 

0  11 

0 

0    8 

6 

0  13 

0 

0  10 

6 

0  11 

0 

0    8 

6 

0  13 

0 

0  10 

6 

0    2 
0  10 

0  8 

0  5 

0  7 

0  0 


0    5    0 
0    0    6 
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0  18    0     ..     0  12 

0 

0    8    6     ..     0    5 

0 

0    2    0     ..    0    2 

0 

Copt  and  Servicb  of  Writs —         Above  jSSO         Under  £20 
ieontimied),  £   t,   d,  £   s,    d* 

Corrcfpondent's  charges  for  senrice  of 
writ,  including  affidavit  of  serrice, 
and  exclusiTe  of  mileage  in  cases  in 
which  the  fixed  sum  for  costs  does 
not  apply •  • 

The  like  for  sendee  of  subpoenas      •  • 

Extra  for  subpoenas  duces  tecum 

Notice  of  writ  for  senrice  on  a  foreigner 
out  of  jurisdiction 080     ••     030 

Agent's  charges  according  to  ciirum- 
stances,  ftc. 

In  cases  in  which  ^e  defendant  shall 
avoid  service,  and  an  order  shall  be  ' 

made  to  proceed,  a  sum  will  be  al- 
lowed for  attendances  to  serve,  ac- 
cording to  circumstances. 

Of  subpcena  ad  test. 0    5    0     ••     0    8    0 

Of  subpoena  duces  tecum        ••         ..     OTO     ..     050 

Mileage  as  before. 


Instructions. 

Instructions  to  sue  or  defend  for  plead- 
ings, special  affidavits  where  allowed, 
and  to  counsel  on  special  matters  ..068 
To  counsel  in  common  matters  ••084 

For  brief  0  18    4 

If  difficult,  and  many  witnesses  or  do- 
cuments, discretionary        ••         ••        — 

For  every  suggestion 0    6    8 

For  plea  of  suggestion. •         ••        ••     0    6    8 
For  issue  in  fact  by  consent    •.         ..     0  13    4 
For  suggestion  to  revive,  or  writ  of  re- 
vivor, when  no  rule  necessary        ..068 
For  rule  for  writ  of  revivor,  when  ne- 
cessary   0    6    8 

For  proceeding  in  error  •  •         ••068 

To  defend  for  executor,  after  suggestion 

of  death  of  original  defendant       . .     0    6    8 
For  agreement  of  damages      ..         ••068 

For  grounds  of  error 0    6    8 

For  assignment  of  errors  after  notice  ••     0    6    8 
For  confession  of  action  in  ejectment  as 

to  the  whole  or  in  part        .C         •.068 
To  reduce  special  jury  ••         ••     0  18    4 


0  8 
0  3 
0    6 

Nil 
0    8 


0    8    4 
0    3    4 


0    8    4 
0    3    4 


Drawing  Plbadimos,  &c 

Declarations  inclusive  of  instructions 

and  ingrossing,  and  of  attendance  to 

file  or  deliver..  •.  ••  ••  1  5 
If  above  ten  folios,  for  every  folio  .  •  0  1 
One  or  more  pleas,  if  three  folios  or 

under,  exclusive  of  instructions^  but 

inclusive  of  ingrossing        .•         ••040..0    30 


..     0  10    0 
..010 
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Drawing  Pleadikos,  ftc—  Above  £30         Under  £20 

{continued),  £    i.    d,  £    t.  d. 

If  abore  three  foUos,  for  every  folio 

drawing         ..         0    1     0     ..     0    1     0 

Joinder  of  issue,  inclusive  of  ingrosaing    040     •«     080 

Demuirer,  inclusive  of  ingroasing      ..     040     ••     030 

Joinder  in  denurrer,  indusive  of  in- 
grossing         0    4    0     ..     0    8    0 

Marginal  statement  of  matter  of  law  for 
argument,  exclusive  of  copies  for  the 
judgea  0    6    8     ..     0    8    4 

Replications,  new  assignments,  grounda 
of  error,  assignment  of  errors,  pleas 
to  assignment  of  errors,  and  other 
pleadings,  the  same  as  the  foregoing 
charges  for  pleas. 

Issue  or  demurrer  book  ••         ..     0    6    8     •-•    0    8     4 

Record NiL       ..        NU. 

Poetea,  when  drawn  by  attorney,  in- 
cluding ingrossing,  for  every  folio  ..     0    1    0    ..     0    1    0 

Judgment,  whether  by  default  or  final .    0    3    4    ..     0    8    4 

Authority  to  receive   monies   out  of 

court 0    8    0     ..     0    2    0 

Suggestions,  pleas  to  suggestions,  and 
subsequent  pleadings,  of  three  folios 
or  under,  inclusive  of  iogrossment.  •     0    4    0     • .     0    8    0 

If  above  three  folios,  for  ev^  folio 
drawing         0    1    0     .,     0     1     0 

Issue  for  the  trial  of  facts  by  agree- 
ment,  for  every  folio. 0    1    0     ..     0    1    0 

Special  case,  per  folio 0    1    0     ••     0    1    0 

Agreement  of  damages  and  copy,  if  five 
folios  or  under  0    6    8     ..     0    8    4 

Above  five  folios,  for  every  folio  draw- 
ing      0    1    0     ..     0    1     0 

And  copy  per  folio       ••         ..         ..     004..     004 

Drawing  writ  of  inquiry  ..         ..084..        Nil. 

Special  particulars  of  demand  or  set-off 
and  copy,  per  folio 008..     004 

Short  ditto  and  copy    ..         ••         ••050..     026 

Abstract  of  pleas,  when  necessary,  and 
fair  copy,  and  copy  for  judge        ..     0    5    4    ..     0    8    4 

Bill  of  costs  and  copy  for  taxation,  per 
folio 0    0    8..        — 

Copy  for  the  opposite  party     ..         ..004..         — 

Drawing  bill  of  costs  and  copy,  per 
folio  4dL,  not  to  exceed        ..040 

Copy  for  the  opposite  party,  per  folio 
^.,  not  to  exceed ..040 

Drawing  and  ingrossing  common  cog- 
novit, and  attendance  thereon        ..     0  18    4     ..     0    6    8 

If  special  and  long      ..         ..         ..     1    0    0    ..     0  10    0 

Replication  accepting  money  oat  of 
court,  in  full  of  demand,  inclusive  of 
instructions 040..     080 

Similiter  or  joinder  of  issue  to  obtain 
order  to  try  before  sheriff 0    8    0 
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Above  £10  Under  £S0 

Ingrossimo  axd  CoFTiHa  £   t.   d.        £  t,  d. 

De€laratioDt.  above  ten  folios,  per  folio    0    0    4     .  •    0    0    4 
Other   pleadings  before   enumerated, 

above  three  folios,  per  folio  . .         ••     0    0    4     ••     0    0    4 
Issue  Cpleftdings),  it  fifteen  folios  or 

under 050..        — 

Ifabove  fifteen  folios,  for  every  folio..     0    0    4     ..     0    0    4 
Issue  (pleadings),  if  ten  folios  or  under         ..  ..084 

Above  ten  folios,  per  folio       ••         ••  •*  ••     0    0    4 

All  proceedings  on  paper,  per  folio    ..004     ..004 
The  like  on  parchment,  per  folio        ..006     ..004 
Judgments  for  non-appearance  on  spe- 
cially-indorsed writs,  or  writs  of  re- 
vivor, and  in  ejectment,  to  be  taken 
as  nine  folios,  including  the  writ  in 
actions  above  20/.,   and  six  folios 
under  '20U 
The  allowance  of  U.  St.  2d,  for  inter- 
locutory judgments  will  be  discon- 
tinued, and  the  drawing,  entry,  and 
other  charges  will  for  the  future  be 
according  to  this  scale. 
The  length  of  interlocutory  and  final 
judgments  mU  be  allowed  as  hereto- 
fore. 

Notices. 

To    declare,    reply,    and    subsequent 

pleadings,  copy  and  service ..         ..     040     ..     080 

By  defendant  to  bring  issue  to  trial, 
copy  and  service 040     ..OSO 

For  special  jury  to  opposite  attorney, 
copy  and  service,  pursuant  to  section 
109 0    5    0     ..     0    S    0 

The  like  to  sheriff,  pursuant  to  secdon 

112 0    5    0     ..     0    3    0 

To  executor  or  administrator  of  sole 
defendant  deceased,  to  appear  to  writ 
and  suggestion         060     ••     030 

To  sheriff  of  renewal  of  execution,  ex- 
clusive of  any  payment       •  •         .•0    50..030 

To  plaintiff  in  error  to  assign  errors  . .     0    5    0     . .     0    3    0 

Of  discontinuance  of  error    ••         •.     040..     030 

Of  confession  of  error 040     ••030 

Of  plaintiff's  in  error  intention  to  pro- 
ceed to  personal  representatives  of 
defendant  deceased 050     ••     080 

Of  appearance  when  appearance  duly 
entered  and  notice  given  on  the  day 
of  appearance,  but  not  otherwise   ••     040     ••     030 

Of  appearance  to  writ  of  revivor        •  •     0    5    0     .  •     0    3    0 

To  plead  0    4    0     ..     0    3    0 

Of  declaration  when  necessary,  copy 
and  service    ••         ••         ••         ••050..050 

Of  objection  for  misjoinder  or  non- 
joinder of  plaintiff,  copy  and  service    0    4    0     . .     0    3    0 
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Above  £S0  Under  £30 

Notices— (emiriiiKMO*  £  t,   d.  £  t,   d. 

To  sheriff  to  discharge  a  prisoner  out 

of  custody,  copy  and  service  • .     0    5    0     ••     0    4    0 

Notice  in  ejecunent  to  defend  for  part 

of  premises  and  service      .  •         •  •     0    6    0     •  •        .—    - 

If  above  three  folios,  for  every  folio 
additional •010..        — 

Notice  of  admission  of  right  and  denial 

of  ouster  by  a  joint  tenant,  &a      ..060..        — 

If  above  three  folios,  for  every  folio  ..004..        — 

Discontinuance  by  claimant  in  eject- 
ment and  service 050..        — 

Of  confession  of  action  of  ejectment  as 

to  the  whole  or  in  part,  and  service  .0100.. 

Of  trial,  inquiry,  demand  of  residence 
of  plaintiff,  of  authority  for  issuing 
writ,  and  all  other  common  notices..     0    4    0    ..     0    8    0 

To  admit  or  produce,  if  short ..         ..     076..     050 

The  like,  if  long  0  10    0     ••     0    5    0 

If  very  long  and  special,  a  larger  al- 
lowance may  be  made  in  cases  above 
20/. 

Additional  allowance  for  mileage,  as 
upon  the  service  of  a  writ 

Copt  and  Service. 

Of  special  and  common  rules  ..         ..     0    6    0     ..     040 

Of  special  rule,  above  three  folios,  per 
foho  additional 004..     004 

Of  summons  or  order  of  a  judge       ••     0    8    0     ..     0    8    0 

Of  order  to  charge  a  prisoner  in  execu- 
tion      0    5    0     ••        — 

Of  master's  note  of  receipt  and  of  affi- 
davits in  error  in  &ct  ..         ..     0    7    0    ••        — 

Of  master's  note  of  receipt  of  error  in 
law ..         ••050..        — 

Mileage  on  services  as  upon  a  writ  of 
summons. 

Ejectment. 

Instructions   to  sue,   and  examining 

deeds 0  13    4    ..        — 

If  a  question  of  title 110..         -^ 

Attendance. 

To  search  for  appearance  to  writ  of 
summons .084*.     034 

Two  searches  will  be  allowed,  if  neces- 
sarily made. 

To  obtain  undertaking  to  appear  to 
process  050..050 

To  give  undertaking  to  appear  ..     0    5    0     ..     0    5    0 

Deponent  to  be  sworn  (where  allowed) 
for  rules  where  no  attendance  in  court, 
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Abore  £30  Under  £30 

Attendance — {cmtinmed),  £   s,    d,        £  $.    d» 

to  enter  exception  to  bail,  to  leave 

writ  at  sheriff's  office,  to  obtain  re- 
turn to  writ,  to  alter  or  amend  plead. 

ingt,  to  file  any  proceeding,  to  obtain 

office  copies,  consent  to  any  sum- 
mons, for  postea  (if  necessary),  to  set 

down  case,  or  demurrer,  each  jadge 

with  demurrer  book  or  special  case, 

to  deliver  points  to  each  Judge,  to 

ascertain  if  books  delivered  and  other 

like  attendances       084     ••034 

To  set  down  causes  for  trial    ..         ..     06    8.*0S4 
On  each  counsel  with  brief  at  trial,  fee 

under  twenty  guineas,  to  reduce  spe- 
cial jury,  summons  before  a  judge, 

and  to  pay  money  into  oouit  ..06    8     ••034 

On  counsel  with  brief,  fee  twenty  guineas 

and  above 0  13    4.*        — 

To  receive  money  out  of  court  ••     0  10    0     ••     00    8 

Counsel  with  brief  on  motion,  if  above 

one  guinea  fee  0    6    8     ••     0    3    4 

If  one  guinea  only       ••         ••         ••084. .034 

Consultation  with  counsel       •  •         •  •     0  13    4     •  •        Nil 

Conference  vdth  counsel  • .         . .     0    6    8     •  •        — 

Fee  on  every  record  or  writ  of  trial  ••     0    6    8     ••     0    3    4 
For  common  jury  panel  ••         ••0    84     ••034 

For  special  jury  panel 068     ••034 

To  obtain  names  of  viewers    ••         ••     068     ••     034 
To  enter  any  suggestion  on  roll  when 

necessary  ..  ..  ••  ..  084  ••034 
Attending  court  cause  made  remanet..  0  18  4  ••  0  6  3 
Attending  for  fresh  panels  after  remanet 

as  before. 
Attendances  incidental  to  agreement  of 

amount  of  damages  acconiing  to  the 

circumstances. 
Attendance  in  pursuance  of  notice  to 

admit 0    6    8     ••    0    3    4 

For  every  hour  beyond  one     ••         ••     068     ••     034 
Attending  making  admissions,  except 

under  special  circumstances  .•     068     ••034 

On  reference  to  master  upon  common 

matters,  such  as  to  compute  upon  a 

bill  or  bond 0    6     8     ••     0    6    8 

Special  matters  0  13    4    ..     0    6    8 

For  every  hour  after  the  first  . .         ••     0    6    8     ••     0    3    4 
If  counsel  in  attendance,  attorney  at- 
tending   0    6    8     ••     0    3    4 

Above  one  hour  0  18    4     r.     068 

To  attest  confession  in  ejectment       ..OOS-^        — 
To  file  memorandum  of  error  and  obtain 

master's  receipt .068     ••034 

Assises  each  day,  exclusive  of  expenses, 

but  inclusive  of  all  matters  transacted, 

except  one  attendance   upon  each 

counsel  with  brief 2    2    0     ••        -» 
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Abore  £30  Under  £90 

Attendance — (continued).  £   s.   d»         £   s.   d. 

Expenses,  exclusive  of  traTelling,  for 

each  day        IIO*.         — 

Travelling  expenses,  the  amount  actu-    ' 

ally  and  reasonably  paid,  but  in  no 

case  exceeding  If.  per  mile  one  way. 
If  two  causes,  in  each  per  day  for  a^ 

tendance  •.  ••  ••  ..lllG**  — 
If  three  causes  or  more, each  . .  ••  1  1  0  ••  — 
If  more  than  one  cause,  expenses  at 

IL  1«.  each  day,  and  travelling  ex- 
penses to  be  divided  equally. 
Clerk*  s  attendance  discretionary  if  more 

than  one  cause,  or  in  special  cases 

not  exceeding  per  dav,  inclusive  of 

expenses,  except  travelling . .  ••  1  1  0  ..  -^ 
In  assize  towns  in  which  two  lists  are 

made,  and  in  special  jury  causes,  the 

attendance  of  the  attorney  will  not  be 

allowed  from  the  commission  day, 

but  only  from  such  period  as  his  at- 
tendance became  proper. 
On  writ  of  inquiry  or  writ  of  trial  at  a 

distance,  if  no  other  business,  inclu- 
sive of  expenses,  per  day    • . 
If  two  cases,  each        ••         ••         *• 
If  more  than  two  cases,  each  . .         • . 
Travelling  expenses  as  before,  and  to 

be  apportioned  if  more   than   one 

cause. 
In  London  or  Middlesex  or  in  same 

town,  on  trial  or  writ  of  inquiry,  when 

cause  in  paper,  and  not  tried,  per  day    0  13    4    ••     0    6    8 

On  trial 1     1    0    ..     0  18    4 

Ditto,  if  occupied  the  whole  day       ••     2    2    0    ••        — 
Managing  clerk  to  conduct  cause  at  a 

distance  when  only  one  cause  per 

day 1  11    6     ..     0  18    4 

If  more  than  one  cause,  each  ..         ••110..0106 
Travelling  and  other  expenses  the  same 

as  attorney. 
Court  on  motion  rule  niti  granted      ••t)6S«.084 
The  like,  on  rule  absolute  after  rule  iiM    0  18    4     ..     0    6    8 
The  like,  previous  to  argument,  per  day    0    6    8     •  •     0    8    4 
The  like,  in  cases  set  down  in  the  paper, 

not  exceeding  for  a  whole  term      •  •     2    0    0     .  •     1    0    0 
After  term  when  sittings,  not  exceeding    1    0    0    ••    0  10    0 

ro  18    4     ..     0    8    4 
Taxation  on  postea      ••••••<      to  to 


2    2 

0 

..     1     1 

e 

1  11 

6 

..     0  18 

4 

1     1 

0 

..     0  18 

4 

0    0     •«     0    6 


More  according  to  time  occupied. 

Ditto,  costs  of  cause  otherwise  than  on^^    ^    ^^.^     0    8    4 
postea  

Ditto,  costs  of  judgment  only,  and  ordi- 
nary interlocutory  matters   ..         «.     084    ••084 


{: 

{068) 
to      I 
0  18    4J 
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Above  £S0  Under  £M 

BRiBPf.  £   ».   d,         £  t.  i* 

Minatet  of  evidence    ••        ••         ••  ••         ••    0  13    4 

Brief  and  one  fair  copy  where  came 
tried  before  a  judge  of  a  Court  of  Re- 
cord where  attomeyt  are  not  allowed 
to  act  aa  advocates,  not  exceeding  . .  •  •         •  •    2    0    0 

In  the  like  case,  fee  to  counael  and 
clerk 1    <    6 

For  drawing,  per  folio 010     ••        — 

Copying 0    0    4..        — 

TbRM  FbBS  and  LlTTBRt. 

Proper buunets  0  18    0     ••    0  10   0 

Agency 0  1£    0     ..     0  12   0 

Letters  when  no  term  fee  proper  busineaa    080    ••020 

Agency 060. .030 

Letters  in  interlocutory  matters  proper    0    2    0  .  •  •        — 

AgencT •         ..         ••OSO..        — 

In  actions  under  20/.  no  allowance  will 

be  made  for  "  letters"  for  the  vacation 

preceding  the  term  in  which  a  term 

fee  shall  be  allowed. 

Lbttbrs. 

Letter  before  action  and  other  letters..     08    6     ••     020 
Circularlettersafter  the  first ..         ..    0    1    6     ••    0    1    0 

Appidavits. 

Drawing  special  affidavits,  per  folio  . .  0    1    0     •  •     0    1    0 

Engrossing  same,  exclusive  of  affidavits 

of  increase 004..        Nil. 

Common   affidavits,  of  five  folios  or 

under,  including  engrossing  and  oath  0    6    0    •  •     0    5    0 

Affidavit  of  increase,  including  en- 
grossing and  oath ••         ••OSO 

Copy  for  the  other  side  ••        ••  ••         ••     0    2    0 

Searchbs^ 
All  common  searches,  exclusive  of  pay- 
ment   0    8    4     ••     0    8    4 

If  very  long      ••         r«        ••         ••     0  18    4     ••     0    6    8 

COUNSEU 

To  attend  reference  to  master,  not  ex- 
ceeding, except  on  examination  of 
witnesses       •.         ..         ••         ..220     ••        Nil. 

To  settle  special  indorsement  on  writ^  •        NiL  NiL 

Warrant  of  Attornbt. 
Costs  of  signing  judgment     •  •         . .    8  10    0     •  •        — 

Defendants. 

Appearance •    0    7,  0    ••     0    6    0 

For  each  additional  defendant,  inclusive 
of  payment 0    1    6     ••     0    1    ( 


SCHEDULE  OF  COSTS. 
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Above  £20 
Defendants— (eondiitMtf).  £   t,   d, 

A  second  stunmons  and  order  for  time 
to  plead  shall  be  allowed  in  special 
cases  above  202.  when  necessary. 

Counsel's  Clerk's  Fees. 

The   fees  to  be  allowed  to  counsel's 

clerk  not  to  exceed  as  under : 
Upon  a  fee  under  £  guineas  ..  ••026 
6  guineas  and  under  10  guineas  ..060 
10  guineas  and  under  20  guineas  ••  0  10  0 
20  guineas  and  under  SO  guineas  ••  0  15  0 
80  guineas  and  under  50  guineas  •  •  10  0 
50  guineas  and  upwards  •  •        •  •    2  10    0 

percent. 
On  Consultations. 

Senior's  derk  * 0    7    6 

Junior's  clerk 026 

On  general  retainer •     0  10    6 

On  common  retainer    •  •         •  •         ••026 

On  conference  ••         ..        ••        ••050 

If  retldeot  In 
the  town  in 

AUouxmee  to  Witnesses,^         oauU  is  tried. 

£   t.   d. 

Common  witnesses,  such  as  labourers,   1  a    e    a 
journeymen,  &c,  per  diem  • .     i 

Master  tradesmen,  yeomen,  and  far-    I       ' 
mers,  per  diem       •  •         •  •     from     |  n  i  a    a 

(0  10  6 
Auctioneers  and  accountants,  per  diem  <       to 

U  1  0 
Professional  men,  per  diem     ••         ••     110 

Ditto,  inclusive  of  all,  except  travel-   1         __ 
ling  expenses,  per  diem    ••         ••    ) 

Attornies  or  other  clerks,  per  diem    ••     0  10    6 

Engineers  and  surveyors,  per  diem    ••     1    1    0    . 
Notaries,  per  diem       110 


Under  £20 
£    t.    d. 


If  resident 
at  a  distance 

from  the 
place  of  trial. 

£    I.    d. 

(0    5    0 

{       to 

(0    7    6 


0  10 

to 

0  15 

0  10 

to 

1  1 

2  2 
to 

8    8 

0  15 
to 

1  1 
1     1 

to 
8  8 
1     1 


•  See  Dovoddl  ▼.  Royai  AuttraUan  Steam  Na/oigatUm  Company  (S  E.  ft  B. 
9SS ;  L.  J.  23,0.  B.  369) ;  where  the  expenses  of  maintenance  of  the  plaintiiT 
(who  was  a  material  witness  on  his  own  behalO*  after  a  Terdlct  in  his  favour, 
and  onto  a  mle  nisi  for  a  new  trial  was  dirposed  of,  were  allowed  htm. 

An  affldaTit  of  increase  ought  not  to  state  that  the  expenses  charged  for 
witnesses  have  heen  paid  to  them,  unless  thev  have  been  actually  paid  to 
them  at  the  time  when  it  is  made ;  the  fact  of  the  money  due  to  a  witness 
for  his  attendance,  having  been  set  off  against  expenses  incurred  bv  the 
sncceesf^  party  in  conveying  him  to  the  assize  town,  and  keeping  him  there, 
Is  inanfleient  (Ovm  v.  Dundl,  L.  J.  29,  Ex.  473). 
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DIRECTIONS  TO  THE  MASTEBS  OF  THE  COUBTS. 


AtkmmncB  to  ffUmtti§    {e<mtmMtd), 


Gentlemen 

Esquires 

Bankers 


Merchftnts        

Females,  according  to  station  in  life,    ) 
per  diem from   >^ 


If  mtdeat  in       If  ruldeiit 
the  town  in       at  a  dittanee 

whieh  the  tnm  tbe 

oanae  it  tried,    place  of  txiaL 

£   9.   d.  £   t.  d, 

110         ^ 

with  sQbpcena,  I 

bat  no  daily  al-  I  i     i    a 

lowanoe.except  I 

after  tbe    fint  >    ^^ 

day,  and  then  a  I   diem. 

reaaonable  lam  I 

for  reflreehment  I 

andeonTeyanoe  J 


6 
to 
10 


Police  inspector,  per  diem 


Police  constable 


0    5    0 


0    8    0 


•     1 

r 

CO 


to 
0 
7 
to 
10 
6 
to 
7 


If  the  witnesses  attend  in  one  cause 

only,  they  will  be  entitled  to  the  full 

allowance.     If  they  attend  in  more 

than  one  cause  they  will  be  entitled 

to  a  proportionate  part  in  each  cause 

only. 
The  traTelling  expenses  of  witnesses 

shall  be  allowed  according  to  the 

sums  reasonably  and  actucdiy  paid, 

but  in  no  case  shall  exceed  1«.  per 

mile  one  way. 

Mi9celUxMou4, 

Close  copy  of  proceedings  in  agency  cases,  4«f.  per  folio, 
according  to  actual  length. 

In  cases  under  20L  no  allo?rance  will  be  made  in  respect  of 
the  following  matters: — 

Attending  deponent  to  be  sworn  to  affidavit. 
Advice  on  evidence. 
Maps,  plans,  or  models 
For  maps  or  plans,  when  used  in  cases  above  20^,  from  1/.  If. 
to  3/.  8«. 

All  other  allowances  will  be  made  as  heretofore,  except  so  bx 
as  it  may  be  necessary  to  reduce  or  increase  the  same  con- 
formably to  the  scale  of  fees  published  on  the  24th  November, 
1862.» 

Campbell.  T.  J.  Platt. 

John  Jkrvis.  W.  Erle. 

Fred.  Pollock.       T.  N.  Talfourd. 
£.  H.  Alderson.     Saml.  Martin. 

W.  WlOHTMAN. 

27th  January,  1858. 


•  SeejWff,  p.  516. 
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WRITS  AND  NOTICES  TO  SHERIFFS. 

• 

The  following  are  the  modes  of  addressing  Writs  and 
Notices  to  the  Sheriffs  of  the  different  Counties 
of  England. 

In  London  there  are  two  sherifl^  and  the  writ  is  directed 
accordingly  *'To  the  sheriff  of  London.'^ 

In  iiiddUsex  the  two  sherifis  of  London  act  as  sherifi^ 
and  in  law  constitute  but  one  sheriff;  the  writ  is  directed 
accordingly  <<To  the  sheriff  of  Middlesex.'' 

In  the  counties  paJatine  writs  are,  by  the  Common  Law 
Procedure  Act,  1852,  in  cases  within  the  proyisions  of  that 
act,  to  be  directed  and  delivered  to  the  sheriflb :  (s.  122,  ante^ 
p.  107.J)  Writs  and  notices  may  now,  therefore,  be  addressed 
'<To  tne  sheriff  of  the  county  palatine  of  Lancaster,"  or 
**  of  Durham  and  Sadberge." 

To  the  sheriffs  of  the  following  cities^  writs  and  notices 
are  to  he  addressed  as  foUows :— <'  To  the  sheriff  of  the  city 
of  Bristol,"  "of  Canterbury,"  "of  Chester,"  "of  Exeter,^' 
"of  Gloucester,"  "of  lincohi,"  "of  Norwich,"  "of  Wor- 
ce8ter,""of  York." 

Writs  to  be  executed  in  the  city  of  Oxford  are  addressed 
to  the  sheriff  of  the  county. 

The  writ  to  the  sheriff  of  lAchfield  is  thus  addressed:^ 
"To  the  sheriff  of  the  city  of  Lichfield  and  the  county  of 
the  same  city." 

Hie  following  is  the  direction  of  the  writ  and  notices  to 
towns  which  are  counties  of  themselves : — "  To  the  sheriff  of 
the  town  and  county  of  Haverfordwest,"  "of  Kingston- 
upon-HuU,"  "of  Newcastle-upon-Tyne,"  "of  Notting- 
ham," "of  Poole,"  "of  Southampton." 

To  the  sheriff  of  Carmarthen  writs  must  be  directed  "To 
the  sheriff  of  the  county  of  the  borough  of  Carmarthen." 

To  the  Cinque  Ports  the  writ  is  directed  thus:^^^  To  our 
constable  of  our  castle  of  Dover,  or  to  his  deputy  or  lieu- 
tenant" 

In  the  Isle  of  Ely  the  writ  is  directed  "  To  the  sheriff  of 
Cambridgeshire." 
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In  the  boroogh  of  Southwark  the  writ  is  directed  **  To  the 
sheriff  of  Sarrey." 

To  Berunehrupan-Tweedj  toriti  are  cSreeted  "  To  the  sheriff 
of  the  coanty  of  the  boroogh  and  town  of  Berwiok-upon- 
Tweed." 

To  the  coroners  of  a  county^  S^c.^  the  writ  is  directed 
thus : — ^'  To  the  coroners  of  oor  coun^  of  , "  or  "  of 

oor  city  of  ." 

To  Berwick^  however^  the  writ  is  dhreeted  << To  theoorooer 
of  the  coanty  of  the  boroagh  and  town  of  Berwick-apoo- 
Tweed." 

To  elisors  it  is  directed  thus:~-**To  A.  B,  and  C.  2>^ 
elisors  appointed  by  our  court  of  ,  in  this  behalf." 
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APPENDIX. 


STATUTES 

RELATING  TO 

PLEADING  AND  PRACTICE 

IN  THE 

SUPERIOR  COURTS  OF  COMMON  LAW. 

[5  &  6  Vict.  c.  97.*] 
An  Act  to  amend  the  Law  relating  to  Double  Costs, 
Notices  of  Action,  Limitations  of  Actions,  and 
Pleas  of  the  General  Issue,  under  certain  Acts 
of  Parliament.  [10th  August,  1842.] 

Whereas   divers  acts  of  parliament,  public,  local  aud 
persona],  contain  enactments  or  provisions  reiatincr  to  the 
recovery  of  double,  treble,  or  other  costs  in  certain  cases, 
and  to  the  pleading  of  the  general  issue  and  the  giving  any 
special  matter  in  evidence  at  any  trial  to  be  had  for  any 
matter  done  in  pursuance  of  or  under  the  authority  of  the 
said  acts,  and  to  the  giving  of  notice  of  action  before  any 
action  shall  be  commenced:  And  whereas  it  is  expedient 
that  the  law  should  be  altered  in  such  respects :  Be  it  there- 
fore enacted  by  the  Queen's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that  so  much  of  any  Repeal  of 
clause,  enactment,  or  provision  in  any  act  or  acts  commonly  f^JJ*'*^?  *° 
called  public  local  and  personal,  or  local  and  personal,  or  in  penonai 
any  act  or  acts  of  a  local  or  personal  nature,  whereby  it  is  5®^.f*^^"5 
enacted  or  provided  that  either  double  or  treble  costs,  or  any  f^We  co»t». 
other  than  the  usual  costs  between  party  and  party,  shall  or 
may  be  recovered,  shall  be  and  the  same  are  hereby  re- 
pealed :  Provided  always,  that  in  Ueu  thereof  the  usual  costs 
between  party  and  party  shall  and  may  be  recovered,  and  no 
more.  • 

2.  And  be  it  enacted,  that  so  much  of  any  clause,  enact-  Repealing 
ment,  or  provision  in  any  public  act  or  acts,  not  local  or  P^®^***®"  ^ 

*  ThU  uaeM  Act  is  commonly  known  at  "  Sir  Frederick  Pollock's  Act." 
D.  T 
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pabllc  AcU 
filing 
double  Md 
treble  coits. 


Repeal  of 

{iroviskm  ia 
ocaland 
penooel  acta 
allowing 
general  issue. 


Uniformity 
of  notice  of 
action. 


General  li- 
mitation of 
actions  an> 
der  local  and 
persona)  acts. 


persona],  wherebj  it  is  enacted  or  provided  that  either 
double  or  treble  costs,  or  any  other  than  the  usual  costs  be- 
tween party  and  party,  shall  or  may  be  recoyered,  shall  be 
and  the  same  are  hereby  repealed :  Provided  always,  that 
instead  of  such  costs  the  party  or  parties  heretofore  entitled 
under  such  last-mentionai  acts  to  such  double,  treble,  cr 
other  costs  shall  receiye  such  full  and  reasonable  indemnity 
as  to  all  costs,  charges,  and  expenses  incurred  in  and  about 
any  action,  suit,  or  other  legal  proceeding,  and  shall  be  taxed 
by  the  proper  officer  in  that  behalf,  subject  to  be  reviewed  in 
like  manner  and  by  the  same  authority  as  any  other  taxation 
of  costs  by  such  officer. 

3.  And  be  it  enacted,  that  so  much  of  any  clause  or  pro- 
vision in  any  act  or  acts  commonly  called  public  local  and 
personal,  or  local  and  personal,  or  in  any  act  or  acts  of  a 
local  and  personal  nature,  whereby  any  party  or  parties  are 
entitled  or  permitted  to  plead  the  general  issue  only  and  to 
^ve  any  special  matter  m  evidence  without  specially  plead- 
ing the  same,  shall  be  and  the  same  is  hereby  repealed. 

The  U  Geo.  1,  c.  301,  8.43,  authorizing  the  Royal  Ex- 
change and  London  Assurance  Corporations  to  plead,  in 
answer  to  actions  of  covenant,  "  diat  they  have  not  broken 
the  covenants  in  such  policy  contained,  or  any  of  them,'* 
18  not  an  act  of  a  local  and  personal  nature  within  the 
meaning  of  this  act,  and  the  authority  given  to  those  cor- 
porations to  plead  the  plea  in  question  is  therefore  imre- 
pealed  {Carr  v.  The  Royal  Exchange  Assurance  Corporatimt 
1  B.  &  8.  966;  L.  J.  81,  Q.  B.  08). 

4.  And  whereas  it  is  expedient  that  the  law  should  be 
uniform  with  respect  to  notice  of  action  in  all  cases  where 
such  notice  of  action  is  required :  Be  it  therefore  enacted, 
that  from  and  after  the  passing  of  this  act,  in  all  cases  where 
notice  of  action  is  required,  such  notice  shall  be  given  one 
calendar  month  at  least  before  any  action  shall  be  com- 
menced ;  and  such  notice  of  action  shall  be  sufficient,  any 
act  or  acts  to  the  contrary  thereof  notwithstanding. 

The  legislature  did  not  intend  by  this  section  to  prevent  all 
future  acts  from  containing  provisions  regulating  notice  of 
action  {Boden  v.  Smith,  L.  J.  18,  C.  P.  121). 

As  to  how  a  calendar  month  is  to  be  reckoned,  see  Freewun 
V.  Read  (\B.  &  S.  174;  L.  J.  32,  M.  C.  226> 

5.  And  whereas  divers  acts  commonly  called  public  local 
and  personal,  or  local  and  personal  acts,  and  divers  other 
acts  of  a  local  and  personal  nature,  contain  clause  limiting 
the  time  within  which  actions  may  be  brought  for  anydiing 
done  in  pursuance  of  the  said  acts  respectively :  And 
whereas  the  periods  of  such  limitations  vary  very  much,  and 
it  is  expedient  that  there  should  be  one  period  of  limitation 
only:    Be  it  therefore  enacted,  that  from  and  afler  the 

riing  of  this  act  the  period  within  which  any  action  rany 
brought  for  anything  done  under  the  authority  or  in 
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pursoaoce  of  any  sach  act  or  acts  shall  be  two  years,  or  in 
case  of  eontinuing  damage  then  within  one  year  after  snch 
damage  shall  have  ceased ;  and  that  so  much  of  any  clause, 
provision,  or  enactment  by  which  any  other  time  or  p^od 
of  limitation  is  appointed  or  enacted  shall  be  and  the  same  is 
hereby  repeded. 

As  to  what  acts  have  been  held  to  be  local  and  personal 
witbm  this  section,  see  Chttty's  statutes,  3rd  edit,  toI.  iil, 
p.  66. 

As  to  how  far  this  act  is  prospective,  see  B^den  ▼.  Smith  {ubi 
s),  decided  ander  section  4. 


6.   Provided  always,  and  be  it  enacted,  that  nothing  Act  not  to 
Iierein  contained  shall  extend  or  be  construed  to  extend  to  JJ'j'n^'J^^ 
aay  action,  bill,  plaint,  or  information,  or  any  legal  proceed-  brought  be-* 
ing  of  any  kind  whatsoever,  commenced  before  the  passing  fore  posing 
of  this  act,  but  such  proceedings  may  be  thereupon  had  and  ®'"^  *<^- 
taken  in  all  respects  as  if  this  act  had  not  passed. 


t2 
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Lord  Chan- 
cellor to  hare 
the  tame 
powers  for 
granting 
coromUtions 
for  taking 
affidavits, 
Arc.  in  Scot- 
land  and  Ire- 
land as  he 
now  has  in 
England. 

Persons  wil- 
fully swear- 
ing fklsely  in 
any  affidavit, 
tie,  in  Scot- 
land deemed 
guilty  of 
perjury,  and 
liable  to 
punishment 
in  same  man- 
ner as  per- 
sons swear- 
ing falsely 
in  open 
court 


Peraons  wi]. 
ftilly  swear- 
ing fklsely  in 
any  affidavit 
or  affirm- 
ation in  Ire- 
land deemed 
guUty  of 


[6  &  7  Vict.  c.  82.] 

An  Act  far  extending  to  Scotland  and  Ireland  ike 
Power  of  the  Lord  High  Chancellor  to  grant 
Commissions  to  enable  Persons  to  take  and  re- 
ceive Affidavits;  and  for  amending  the  Law 
relating  to  Commissions  for  the  Examination  of 
Witnesses.  [22nd  August,  1843.] 

Whereas  it  would  be  convenient  to  extend  to  Scotland  and 
Ireland  Uie  power  of  the  Lord  Hish  Chancellor  of  Great 
Britain  to  mni  commisaions  in  order  to  enable  persons  to 
ttJce  affidavits,  affirmations,  and  declarations :  Be  it  there- 
fore enacted  by  the  Qaeen's  most  excellent  Majesty,  by  aod 
with  the  advice  and  consent  of  the  lords  spiritual  and  ten- 
poral,  and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that  the  Lord  Chancellor, 
Lord  Keeper  or  Lords  Commissioners  of  the  Great  Seal,  for 
the  time  being,  shall  have  such  and  the  same  powers  for 
granting  commissions  for  the  purpose  of  enabling  fit  and 
proper  persons  to  take  and  receive  affidavits,  affirmations, 
and  declarations  in  Scotland  and  Ireland,  and  to  perform  the 
other  duties  of  masters  extraordinary  of  the  Hi^h  Court  of 
Chancery  in  England,  as  he  and  they  now  have  in  any  part 
of  the  kingdom  of  England. 

2.  And  be  it  enacted,  that  all  and  every  penons  and 
person  wilfully  swearing  or  affirming  or  declaring  falsely  in 
any  affidavit  or  affirmation  or  declaration  to  be  made  in  that 
part  of  the  United  Kingdom  called  Scotland,  before  any 
person  or  persons  who  shall  be  empowered  to  take  affidavits 
or  affirmations  or  declarations  in  Scotland  under  the  ao- 
tl^ritv  aforesaid,  shall  be  deemed  guilty  of  perjury,  and 
shall  be  liable  to  prosecution  and  punishment  for  perjury  in 
the  same  manner  and  to  the  same  effect  as  if  such  persons  or 
person  had  wilfully  sworn  falsely  as  a  witness  or  witnesses 
m  open  court  in  any  judicial  proceeding  in  Scotland,  or  in 
any  coart  of  competent  jurisdiction  in  that  part  of  the 
United  Kingdom  in  which  such  person  shall  be  apprehended 
on  such  a  charge  ;  and  it  shall  be  competent  to  bring  such 

Prosecution,  if  brought  in  Scotland,  either  in  the  Court  of 
usticiary  or  in  the  Sheriff  Court  of  the  county  within  which 
the  offence  shall  have  been  committed. 

8.  And  be  it  enacted,  that  all  and  every  persona  and 
person  wilfully  swearing  or  affirming  falsely  in  any  affidavit 
or  affirmation  to  be  made  before  any  person  or  persons  who 
shall  be  empowered  to  take  affidavits  or  affirmations  in  Ire- 
land under  the  authority  aforesaid  shall  be  deemed  guflty  of 
perjury,  and  shall  incur  and  be  liable  to  the  same  pains  aod 
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penalties  as  if  such  person  or  persons  bad  wilfully  sworn  or  peijury.  and 
affirmed  falsely  in  the  open  court  in  which  such  affidavit  or  !|jJJ»  «i?"* 
affirmation  shall  be  intituled,  or  in  the  court  in  which  such  peuaitiet  m 
person  or  persons  shall  be  tried,  and  be  liable  to  be  prose-  for  twearing 
cated  for  such  penury  in  any  court  of  competent  jurisdiction  Jpen  court, 
in  Ireland,  or  in  that  part  of  the  United  Kingdom  in  which 
such  person  shall  be  apprehended  on  such  a  charge ;  and  if  ntionf rmTt- 
any  declaration  which  snail  be  made  before  any  person  who  d«meanor. 
shall  be  empowered  to  take  declarations  in  Ireland  under 
the  aathority  aforesaid  shall  be  false  or  untrue  in  any  ma- 
terial particular,  the  person  wilfully  making  such  false  de- 
claration shall  be  deemed  guilty  of  a  misdemeanor,  and  shall 
be  panbhable  accordingly. 

4.  And  be  it  enacted,  that  every  such  person  authorized  What  feea 
to  act  onder  any  such  commission  as  aforesaid  shall  be  en-  JJJJ^^ 
titled  to  receiye  and  take  such  and  the  same  fees,  and  none 
other,  as  masters  extraordinary  of  the  High  Court  of 
Chancerv  in  England  are  now  entitled  to  by  virtue  of  the 
orders  of  that  court,  or  of  any  act  or  acts  of  parliament  now 
in  force. 

6.  And  whereas  there  are  at  present  no  means  of  com-  For  com- 
pelling the  attendance  of  persons  to  be  examined  under  any  Jf^nj^^* 
commission  for  the  examination  of  witnesses  issued  by  the  of  witnesses, 
courts  of  law  or  equity  in  England  or  Ireland,  or  by  the 
courts  of  Jaw  in  Scotland,  to  be  executed  in  a  part  of  the 
realm  subject  to  different  laws  from  that  in  which  such  com- 
missions are  issued,  and  great  inconvenience  may  arise  by 
reason  thereof;  Be  it  therefore  enacted,  that  if  any  person, 
after  being  served  with  a  written  notice  to  attend  any  com- 
missioner dt  commissioners  appointed  to  execute  anv  such 
commission  for  the  examination  of  witnesses  as  aforesaid 
(soch  notice  being  si^n^ed  by  the  commissioner  or  com- 
missioners, and  specifymg  the  time  and  place  of  attendance), 
shall  refuse  or  fail  to  appear  and  be  examined  under  such 
eommission,  such  refusal  or  failure  to  appear  shall  be  certified 
by  such  commissioner  or  commissioners,  and  it  shall  theVe- 
upon  be  competent,  to  or  on  behalf  of  any  party  suing  out 
soch  commission,  to  apply  to  any  of  the  superior  courts  of 
Itw  in  that  part  of  the  kingdom  within  which  such  com- 
mission is  to  be  executed,  or  any  one  of  the  judges  of  such 
ooorto,  for  a  rule  or  order  to  compel  the  person  or  persons  so 
refusing  or  failing  as  aforesaid  to  appear  before  such  com- 
misdoner  or  commissioners  and  to  be  examined  under  such 
commission ;  and  it  shall  be  lawful  for  the  court  or  judge  to 
'whom  such  application  shall  be  made  by  rule  or  order  to 
command  the  attendance  and  examination  of  any  person  to 
be  named,  or  the  production  of  any  writings  or  docnments  to 
be  mentioned  in  such  rule  or  order.  ^ 

6.  And  be  it  enacted,  that  upon  the  service  of  such  rule  Puniihment 
or  order  upon  the  person  named  therein,  if  he  or  she  shall  not  S{,^JJ!5g," 
Appear  before  snch  commissioner  or  commissioners  as  afore-  rule  or 
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Mid  fbr  ezamhimtiony  or  ta  prodooe  the  writin|n  or  does- 

to  Toduot      ^^^^  mentioned  in  soch  role  or  order,  the  disobedieiiee  to 

lyings  or     ioch  mle  or  order  shall,  if  the  sane  shall  happen  in  England 

dMuiBonts      or  in  Ireland,  render  the  person  disobeying  sobiect  and 

required.        Uable  to  such  pains  and  penalties  as  he  or  she  woold  be  sob- 

ject  and  liable  to  by  reason  of  disobedience  to  a  writ  of 

snbpoona  in  England  or  in  Ireland ;  and  if  such  disobedience 

shall  happen  in  Scotland  it  shall  be  competent  to  the  Lord 

Ordinary  on  the  bills,  upon  an  application  made  to  him  by 

or  on  behalf  of  any  party  suing  out  soch  comroissioa,  and 

upon  proof  of  snch  disobedience  made  before  him,  to  direct 

toe  issne  of  letters  of  second  diligence,  aec<Mtling  to  the 

forms  of  the  law  of  Scotland,  to  be  usal  agunst  the  penon 

disobeying  snch  rule  or  order. 

For  pay-  7.  Provided  always,  and  be  it  enacted,  that  every  penoo 

ment  o'^*^  whose  attendance  shall  be  so  required  shall  be  entitled  to  the 
oesset,  c.  ^^  conduct-money  and  payment  of  expenses  and  for  leas  of 
time  as  for  and  upon  attendance  at  any  trial  in  a  court  of 
law;  and  that  no  person  shall  be  compelled  to  prodoee 
under  soch  rule  or  order  any  writing  or  other  document  that 
he  or  she  would  not  be  compellable  to  produce  at  a  trial,  dot 
to  attend  on  more  thaa  two  eonsecutiTe  dayi^  to  be  named  in 
sooh  rule  or  order. 
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[17  &  18  Vict.  c.  34.] 

An  Act  to  enable  the  Courts  of  Law  in  England^ 
Jreiand  and  Scotland  to  issue  Process  to  compel 
the  Attendance  of  Witnesses  out  of  their  Juris- 
diction, and  to  give  effect  to  the  Service  of  such 
Process  in  any  part  of  the  United  Kingdom, 

[10th  July,  1854.] 

Whbbbas  great  IncoavenieDoe  arises  in  the  administration 
of  jostice  from  the  want  of  a  power  in  the  Superior  Courts 
of  Law  to  compel  the  attendance  of  witnesses  resident  in  one 
part  of  the  United  KJngdom  at  a  trial  in  another  part,  and 
the  examination  of  such  witnesses  by  commission  is  not  in  all 
cases  a  sufficient  remedy  for  such  inconvenience :  be  it  there- 
fore enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  as  toUows : 

1.  If,  in  any  action  or  suit  now  or  at  any  time  hereafter  Courts  of 
depending  in  any  of  her  Majesty's  Superior  Courts  of  Com-  j^^  *y  ^"b- 
mon  Law  at  Westminster  or  Dublin,  or  the  Court  of  Session  land'uT 
or  Exchequer  in  Scotland^  it  shall  aj^pear  to  the  court  in  Scotland 
which  such  action  is  pendine,  or,  if  such  court  is  not  JJJJiS^o 
sitting,  to  any  judge  of  any  of  the  said  courts  respectively,  compel 
that  It  is  propMsr  to  compel  the  personal  attendance  at  any  ^' ""/Jljj. 
trial  of  any  witness  who  may  not  be  within  the  jurisdiction  nestet  ai.  ' 
of  the  court  in  which  such  action  is  pending,  it  shall  be  though  not 
lawful  for  such  court  or  judee,  if  in  his  or  their  discretion  it  j£Sd5cUOT, 
shall  so  seem  fit,  to  order  that  a  writ,  called  a  writ  of  sub- 
poena ad  testificandum,  or  of  subpoena  duces  tecum,  or 
warrant  of  citation,  shall  issue  in  special  form,  commanding 
such  witness  to  attend  such  trial  wherever  he  shall  be  within 
the  United  Kingdom,  and  the  service  of  any  such  writ  or 
process  in  any  part  of  the  United  Kingdom  shall  be  as  valid 
and  eflfectual  to  all  intents  and  purposes  as  if  same  had  been 
served  within  the  jurisdiction  of  the  court  from  which  it 
iasoes. 

It  will  be  seen  from  the  terms  of  this  section  that  if  the  court 
be  sitting,  the  application  must  be  made  to  the  court  and 
not  to  a  judge  at  chambers.  The  application  should  he 
nade  on  an  affidavit  showing  that  the  witness  is  a  material 
and  necessary  witness,  and  also  what  he  is  required  to 
prove  {Allen  v.  Buke  rf  HamHton,  L.  R.  2,  C.  P.  630). 

The  rule  for  the  writ  to  issue  is  absolute  in  the  first  instance 
{Harris  v.  Barker,  L.  J.  25,  Q.  B.  98,  Bail  Court;  Bsadman 
V.  Broers,  1  Jur.  N.  S.  1052,  Ex.  M.  T.  1855).  * 

See  as  to  enforcing  the  attendance  of  witnesses  before  com- 
missioners under  commissions  issued  out  of  her  Majesty's 
courts  in  other  parts  of  her  dominions,  6  &  7  Vict,  c  82, 
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Stfttement 
to  bemads 
at  foot  of 
writ  that  It 
to  iMuedby 
special  order. 
WitncMe* 
making  de- 
fliult  are  to 
be  punished 
by  the  courts 
of  the  country 
in  which  the 
proeoM  was 
senred. 


Persons  not 
to  be  pun- 
ished if  it 
shall  appear 
that  suffi- 
cient money 
has  not  been 
tendered 
topayez-   • 
penses. 


Act  not  to 

{>reTent  the 
ssuing  of  a 
commission 
to  examine 
witnesses. 

Not  to  affect 
theadmis- 
sibUity  of 
eridence 
where  now 
receivable. 


w.  5,  6  and  7  (amU,  pp.  485,  486) ;  lUg.  ▼.  AUxamder,  8 
Jur.  380,  E.  T.  1844,  Bail  Court,  ear,  Coleridge,  J.; 
Af^.  ▼. /ejiiie//,2D.&L.  21. 

2.  Eyery  soch  writ  shall  have  at  foot  thereof  a  statement 
or  notice  that  the  same  is  issued  by  the  special  order  of  the 
court  or  iudge,  as  the  case  may  be ;  and  no  such  writ  shall 
issue  without  such  special  order. 

8.  In  case  any  person  so  senred  shall  not  appear  according' 
to  the  exigency  of  such  writ  or  process,  it  shall  be  lawful 
for  the  court  out  of  which  the  same  issued,  upon  proof  made 
of  the  service  thereof,  and  of  such  default,  to  the  satisfactioa 
of  the  said  court,  to  transmit  a  certificate  of  such  de&alt 
under  the  seal  of  the  same  court,  or  under  the  hand  of  one 
of  the  judges  or  justices  of  the  same,  to  any  of  Her  Majesty's 
Superior  Courts  of  Common  Law  at  Westminster,  in  case 
such  service  was  had  in  England,  or  in  case  such  service  was 
had  in  Scotland  to  the  Court  of  Session  or  Exchequer  at 
Edinburgh,  or  in  case  such  service  was  had  in  Ireland  to 
any  of  Her  Majesty's  Superior  Courts  of  Common  Law  at 
Dublin ;  and  toe  court  to  which  such  certificate  is  so  sent 
shall  and  may  thereupon  proceed  against  and  punish  the 
person  so  having  made  default  in  like  manner  as  they  might 
have  done  if  such  person  had  neglected  or  refused  to  appear 
in  obedience  to  a  writ  of  subpoena  or  other  proceas  issued 
out  of  such  last-mentioned  court. 

4.  None  of  the  said  courts  ^all  in  any  case  proceed 
against  or  punish  any  person  for  having  made  default  by  not 
appearing  to  give  evidence  in  obedience  to  any  writ  of  sub- 
p(Bna  or  other  process  issued  under  the  powers  given  by  this 
act,  unless  it  shall  be  made  to  appear  to  such  court  that  a 
reasonable  and  sufiicient  sum  of  money  to  defray  the  expenses 
of  coming  and  attending  to  give  evidence,  and  of  returning 
from  giving  such  evidence,  had  been  tendered  to  such  person 
at  the  time  when  such  writ  of  subpoena  or  process  was  served 
upon  such  person. 

6.  Nothing  herein  contained  shall  alter  or  afllect  the 
power  of  any  of  such  courts  to  issue  a  commission  for  the 
examination  of  witnesses  out  of  their  jurisdiction,  in  any  case 
in  which,  notwithstanding  this  act,  they  shall  think  fit  to 
issue  such  commission. 

6.  Nothing  herein  contained  shall  alter  or  afiect  the  ad- 
missibility of  any  evidence  at  any  trial  where  such  evidence 
is  now  by  law  receivable,  on  the  ground  of  any  witness  being 
beyond  the  jurisdiction  of  the  court,  but  the  admissibility  of 
all  such  evidence  shall  be  determined  as  if  this  act  had  not 
passed. 
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[23  &  24  Vict.  c.  34.] 

An  Act  to  amend  the  Law  relating  to  Petitions  of 
Righty  to  simplify  the  Proceedings,  and  to  make 
Provisions  for  the  Costs  thereof 

[3rd  Julj,  I860.] 

Whkbbas  it  18  expedient  to  amend  the  law  relating  to 
petitions  of  right,  to  simplify  the  procedure  therein,  to  make 
provision  for  the  recovery  of  costs  in  sach  cases,  and  to 
assimilate  the  proceedings,  as  nearly  as  may  be,  to  the  course 
of  practice  and  procedure  now  in  force  in  actions  and  suits 
between  subject  and  so^ect :  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  parliament  assembled^  and  by  the  authority 
of  the  same,  as  follows : — 

].  A  petition  of  right  may,  if  the  suppliant  think  fit,  be  Petitioniior 
intituled  io  any  one  of  the  superior  courts  of  common  law  [Jjjj'  J"*y  ^ 
or  equity  at  Westminster  in  which  the  subject-matter  of  such  any  ofttie" 
petition  or  any  material  put  thereof  would  have  been  cog-  •nperior 
sizable^  if  the  same  haa  oeen  a  matter  in  dispute  between  weltminiter. 
subject  and  8ubject,t  and  if  intituled  in  a  court  of  common 
law  shall  state  in  the  margin  the  venue  for  the  trial  of  such 
}>etition ;  and  such  petition  shall  be  addressed  to  Her  Majesty 
m  the  form  or  to  the  effect  in  the  schedule  to  this  act  The  form, 
annexed  (No.  1),  and  shall  state  the  christian  and  surname  JJi^*tt*?f 
and  usual  place  of  abode  of  the  suppliant  and  of  his  attorney,  the  petition 
if  any,  by  whom  the  same  shall  be  presented,  and  shall  set  "inwhedul© 
forth  with  convenient  certainty  the  tacts  entitling  the  sup-     ^*  * 
pliant  to  relief,  and  shall  be  signed  by  such  suppliant,  his 
coonsel  or  attorney. 

The  object  of  this  act  is  to  simplify  the  procedure  in  peti- 
dons  of  right,  but  it  does  not  give  subjects  any  cause  of 
petition  or  remedy  against  the  crown  which  they  did  not 
possess  before  this  act,  see  sect.  7  ( Tohin  v.  The  Queen, 
16  C.  B.  N.  S.  810;  L.J.  SS,  C.  P.  199).  Thus  a  peti- 
tion of  right  cannot  be  maintained  to  recover  unliquidated 
damages  for  a  trespass,  nor  to  recover  compensation  for  a 
wrongful  act  done  by  a  servant  of  the  crown  in  the  sup- 


*  The  Court  of  Chancery  has  no  jnrindiction  to  entertain  a  petition  of 
right  to  abjudicate  upon  a  claim  to  lands  belonging  to  the  Crown,  situate 
in  a  colony  {Re  Holtne*,  S  Johns,  ft  H.  527;  S.  C.  sub  nom.  Holma  v.  Reg,, 
L  J.  SI,  Ch.  88). 

t  A  petition  of  right  must  be  limited  to  such  matters  as  are  cognlxable 
in  a  court  of  law  or  equity  between  subject  and  subject :  see  Jr^cin  v.  JSftr 
Qtorge  Grtff,  per  Erie,  C.  J.  (3  F.  ft  P.  635;  1  New  Reports,  237). 
Y  5 
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PetHiooto 
be  left  with 
the  Secretary 
of  State  for 
the  Home 
Department 
for  Her  Ma- 
Jetty's  fiat. 


Upon  fiat 
being  ob- 
tained, peti- 
tion, &c.,  to 
be  left  at 
ofliM  of  soli- 
citor of  the 
Treasary  en- 
dorsed as  in 
schedole 
No.  2. 


Time  for  an- 
swering by 
the  Crown. 


Power  to 
change  the 
court  or 
venue. 


Thne  for  an- 
swering by 
other  per- 
sons, parties 
to  the  peti- 
tion. 


poied  performance  of  hit  dtities  (IdJ);  nor  for  the  infiiiifl^e' 
roent  of  a  patent  {Featkgr  ▼.  Tiu  Qmm,  6  B.  ft  S.  257  ; 
L.  J.  SS,  Q.  B.  200) ;  see  alao  CkMrckward  ▼.  Tkt  (hwea 
(L.  R.  1,  Q.  B.  173). 

2.  The  said  petition  shall  be  left  with  the  Secretary  of 
State  for  the  Home  Department,  in  order  that  the  same  may 
be  submitted  to  Her  Majesty  for  Her  Majesty's  eracioos 
consideration,*  and  in  order  that  Her  Majesty,  if  she  shall 
think  fit,  may  grant  her  fiat  that  right  be  done,  and  no  fee 
or  sura  of  money  shall  be  payable  by  the  suppliant  on  so 
leaving  such  petition,  or  upon  his  receiving  back  the  same. 

8.  Upon  Her  Majesty's  fiat  being  obtained  to  sodi 
petition,  a  copy  of  such  petition  and  fiat  shall  be  left  at  the 
ofiice  of  the  solicitor  to  the  Treasury,  with  an  endorMoient 
thereon  in  the  form  or  to  the  eflfect  in  the  schedule  (No.  2) 
to  this  act  annexed,  praying  for  a  plea  or  answer  on  behalf 
of  Her  Majesty  within  twcnty-ei^ht  days,  and  it  shall  there- 
upon be  the  duty  of  the  said  sohcitor  to  transmit  such  peti- 
tion to  the  particular  department  to  which  the  subject-matter 
of  such  petition  may  relate,  and  the  same  shall  be  prosecuted 
in  the  court  in  which  the  same  shall  be  intituled,  or  in  such 
other  court  as  the  Lord  Chancellor  may  direct 

4.  The  time  for  answering,  pleading,  or  demurring  to 
such  petition,  on  behalf  of  Iier  Majesty,  shall  be  the  said 
period  of  twenty-eight  days  after  the  same,  with  such  prayer 
of  a  plea  or  answer  as  aloresaid^ishall  have  been  left  at  the 
ofiice  of  the  solicitor  to  the  Treasury,  or  such  further  time 
as  shall  be  allowed  by  the  court  or  a  judge :  Provided  always, 
that  it  shall  be  lawful  for  the  Lord  Chancellor,  on  the  appli- 
cation of  the  Attorney-General  or  of  the  suppliant,  to  diange 
the  court  in  which  such  petition  shall  be  proeecuted,  or  the 
venue  for  the  trial  of  the  same. 

5.  In  case  any  such  petition  of  right  shall  be  presented  for 
the  recovery  of  any  real  or  personal  property,  or  any  right  in 
or  to  the  same,  which  shall  have  been  granted  away  or  dis- 
posed of  by  or  on  behalf  of  Her  Majesty  or  her  predeceasors, 
a  copy  of  such  petition,  allowance,  and  fiat  shall  be  served 
upon  or  left  at  toe  last  or  usual  or  last  kno>vn  place  of  abode 
of  the  person  in  the  possession,  occupation,  or  enjoyment  of 
such  property  or  right,  endorsed  with  a  notice  in  the  fonn 
set  forth  in  the  schedule  (No.  3),  requiring  such  person  to 
appear  thereto  within  eight  days,  and  to  plead  or  answer 
thereto  in  the  court  in  which  the  same  shall  be  prosecuted 
within  fourteen  days  after  the  same  shall  have  been  so  served 
or  left  as  aforesaid :  and  it  shall  not  be  necessary  to  issne 
any  scire  facias  or  otner  process  to  such  person  for  the  pur* 


*  There  would  seem  to  be  a  legal  duty  imposed  upon  the  Secretary  oif 
State  to  submit  the  petition  to  Her  Majesty ;  but  it  would  also  aeem  to  be 
his  duty  to  advise  Her  Majesty  whether  she  should  grant  or  withhold  bar 
fiat  thereto,  and  he  cannot  be  required  to  state  what  advice  he  has  so  given 
to  Her  M»it9tj  {InriH  v.  Sir  George  Grey,  3  F.  ft  F.  635;  1  New  Reports, 
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pose  of  requtriog  him  to  appear  and  plead  or  answer  to  such 
petitioTi,  bat  be  shall  witbin  tbe  time  so  limited,  if  it  be  ia- 
tended  by  him  to  contest  such  petition,  enter  an  appearance 
to  tbe  same  in  the  form  set  forth  in  schedule  (No.  4)  to  this 
act  annexed,  or  to  the  like  effect,  and  shall  plead,  answer,  or 
demor  to  tbe  said  petition  within  the  time  specified  in  such 
notice,  or  snch  further  time  as  shall  be  allowed  by  the  court 
or  a  judge. 

6.  Such  petition  may  be  answered  by  way  of  answer,  Theamwer 
plea,  or  demurrer  in  a  court  of  equity,  or  in  a  court  of  Ji^h'peti- 
common  law  by  way  of  plea  or  demurrer,  or  by  both  pleas  tion. 
and  demurrer,  by  or  m  the  name  of  Her  Majesty's  Attorney- 
General  on  behalf  of  Her  Majesty,  and  by  or  on  behalf  of 

any  other  person  who  may  in  pursuance  hereof  be  called 
upon  to  plead  or  answer  thereto,  in  the  same  manner  as  if 
such  petition  in  a  court  of  equity  were  a  bill  filed  therein, 
or  if  the  pelStion  be  prosecuted  in  a  court  of  common  law 
as  if  the  same  were  a  declaration  in  a  personal  action,  and 
without  the  necessity  for  any  inquisition  finding  the  truth  of 
such  petition  or  tbe  right  of  the  suppliant,  and  such  and  the 
same  matter  as  would  be  sufficient  ground  of  answer  or  de- 
fence in  point  of  law  or  fact  to  sucti  petition  on  the  behalf 
of  Her  Majesty  may  be  alleged  on  behalf  of  any  such  other 
person  as  aforesaid  called  on  to  plead  or  answer  thereto. 

7.  So  far  as  the  same  may  be  applicable,  and  except  The  practice 
in  so  far  as  may  be  inconsistent  with  tnis  act,  the  laws  and  J" JroeeSure 
statutes  in  force  as  to  pleating,  evidence,  hearing,  and  trial,  in  action  and 
security  for  costs,  amendment  arbitration,  specid  cases,  the  «»u  between 
means  of  procuring  and  taking  evidence,  set-off,  appeal,  and  Jubject  SEaii 
proceedings  in  error  in  suits  in  equity,  and  personal  actions  extend  to  pe- 
between  subject  and  subject,  and  the  practice  and  course  of  rjgb^'so^far 
procedure  of  the  said  courts  of  law  and  equity  respectively  as  appii. 
ibr  the  time  being  in  reference  to  such  suits  and  personal  c^^^* 
actionsL  shall,  unless  the  court  in  which  the  petition  is  pro- 
secuted shall  otherwise  order,  be  applicable  and  apply  and 

extend  to  such  petition  of  right :  Provided  always,  that  no- 
thing in  this  statute  shall  be  construed  to  give  to  the  subject 
any  remedy  against  the  crown  in  any  case  in  which  he 
would  not  have  been  entitled  to  such  remedy  before  the  pass- 
ing of  this  act. 

This  act  does  not  affect  the  prerogative  of  the  crown  to 
plead  double  or  plead  and  demur  without  the  leave  of  the 
court  {Tobin  v.  The  Queen,  14  C.  B.  N.  S.  505  ;  L.  J.  82, 
C.  P.  216).  In  which  case  a  general  traverse  of  all  the 
allegations  in  the  petition  was  pleaded  together  with  a 
demurrer. 

As  to  where  a  petition  of  right  will  lie  against  the  crown, 
see  Tobin  v.  The  Queen  (16  C.  B.  N.  S.  810)  {  and  note  to 
B.  1  {ante,  p.  489). 

8.  In  ease  of  a  fitilore  on  the  behalf  of  Her  Majesty,  Deereeior 
or  of  any  such  other  person  as  aforesaid  called  upon  to  &^jJJ[i^ 
answer  or  plead  to  soch  petition^  to  plead,  answer,  or  demor 
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in  doe  timey  either  to  such  petidon  or  at  any  mbteqoent 
stage  of  the  proceedings  thereon,  the  suppliant  shall  be  at 
liberty  to  apply  to  the  court  or  a  judge  for  an  order  that  the 
petition  may  be  taken  as  confessed ;  and  it  shall  be  lawful 
for  such  court  or  judge,  on  being  satisfied  that  there  has 
been  such  failure  to  plead,  answer,  or  demur  in  due  time,  to 
order  that  such  petition  may  be  taken  as  confessed  as  against 
Her  Majesty  or  such  other  party  so  making  default ;  and  in 
case  of  default  on  the  behalf  of  Her  Majesty  and  any  otho- 
such  person  (if  any)  called  upon  as  aforesaid  to  answer  or 
plead  thereto,  a  decree  may  be  made  by  the  court,  or  leave 
may  be  given  by  the  court,  on  the  application  of  the  sup- 
pliant, to  sign  judgment  in  favour  of  the  suppliant:  Pro- 
vided always,  that  such  decree  or  judgment  may  afberwar^ 
be  set  aside  by  such  court  or  a  Judee,  in  their  or  his  discretion, 
on  such  terms  as  to  them  or  hun  shflLll  seem  fit. 

9.  Upon  every  such  petition  of  right  the  decree  or  judg- 
ment of  the  court,  whether  given  upon  demurrer  upon  the 
pleadings  or  upon  a  default  to  answer  or  plead  in  time,  or 
after  hearing  or  verdict,  or  in  error,  shall  be  that  the  sop- 
pliant  is  or  is  not  entitled  either  to  the  whole  or  to  some  por- 
tion of  the  relief  sought  by  his  petition,  or  such  other  rcdief, 
as  the  court  may  think  neht,  and  such  court  may  give  a 
decree  or  judgment  that  the  suppliant  is  entitled  to  such 
relief,  and  upon  such  terms  and  conditions  (if  any)  as  such 
court  shall  tnink  just 

10.  In  all  cases  in  which  the  judgment  commonly  called 
a  judgment  of  amoveas  manus  has  heretofore  been  pro- 
nounc^  or  given  upon  a  petition  of  right,  a  judgment  that 
the  suppliant  is  entitled  to  relief  as  hereinbefore  provided 
shall  be  of  such  and  the  same  e£^t  as  such  judgment  of 
amoveas  manus. 

11.  Upon  any  such  petition  of  right  the  Attorney- General 
or  other  person  appearing  on  behalf  of  Her  Majesty,  and 
every  sucn  other  person  as  aforesaid  who  shall  appear  and 
plead  or  answer  to  such  petition,  shall  be  entitled  respec- 
tively to  recover  costs  against  the  suppliant^  in  the  same 
manner,  and  subject  to  the  same  restrictions  and  discretion, 
and  under  the  same  rules,  regulations,  and  provisions,  so  far 
as  they  are  applicable,  as  are  or  may  be  usually  adopted  or 
in  force  touching  the  payment  or  receipt  of  costs  in  proceed- 
ings between  subject  and  subject,  and  for  the  recovery  of 
such  costs  such  and  the  same  remedies  and  writs  of  ezeca- 
tion  as  are  authorized  for  enforcing  payment  of  costs  upon 
judgments  in  personal  actions  or  decrees,  rules  or  orders, 
shall  and  may  be  prosecuted,  sued  out,  and  executed  respec- 
tively by  or  on  benalf  of  Her  Majesty  and  of  such  other  per- 
son as  aforesaid  as  shall  appear  and  plead  to  such  petition, 
and  any  costs  recovered  on  behalf  of  Her  Majesty  shall  be 
paid  into  the  Exchequer,  and  shall  become  part  of  the  con- 
solidated fund,  except  where  such  petition  shall  be  defended 
on  behalf  of  Her  Majesty  in  her  private  capacity,  m  which 
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SQch  costs  shall  be  paid  to  the  treasarer  of  Her  Ma- 
jesty's hoosehold,  or  such  other  person  as  Her  Majesty  shall 
appoint  to  receive  the  same. 

12.  Upon   any  sncfa   petition   of  right   the   suppliant  Tbeiappii- 

ahall  be  entitled  to  costs  against  Her  Majesty,  and  also  fnjtpbeen- 
.1.  ^       .  1      V.     "^  titled  to  cotU 

against  any  other  pherson  appearing  or  pleadiog  or  answer-  against  the 

ing  to  any  such  petition  of  right,  in  like  manner,  and  sub-  Crown  and 
jcct  to  the  same  rules,  regulations,  and  provisions,  restric-  JJ^he  pro?** 
tioos,  and  discretion,  as  far  as  they  are  applicable,  as  are  or  oeedings. 
may  be  usually  adopted  or  in  force  touching  the  right  to 
recover  costs  m  proceedings  between  subject  and  subject; 
and  for  the  recovery  of  any  such  costs  from  any  such  person, 
other  than  Her  Majesty,  appearing  or  pleading  or  answering 
in  pursuance  hereof,  to  any  such  petition  of  right,  such  and 
^e  same  remedies  and  writs  of  execution  as  are  authorized 
for  enforcing  payment  of  costs  upon  rules,  orders,  decrees,  or 
jadements  in  personal  actions  between  subject  and  subject 
ahau  and  may  be  prosecuted,  sued  out,  and  executed  on  be- 
half of  such  suppliant 

18.  Whenever,  upon  any  such  petition  of  right,  a  jude-  Decree  or 
ment,  order,  or  decree  shall  be  given  or  made  that  the  fSJoS*©? toe 
suppliant  is  entitled  to  relief,  and  there  shall  be  no  rehearing,  tuppUmnt  to 
appeal,  or  writ  of  error,  or  in  case  of  an  appeal  or  proceed-  ^j"^^** 
ings  in  error  a  judgment;  order,  or  decree  shall  have  been  luryor  the 
affirmed,  given,  or  made  that  the  suppliant  is  entitled  to  treMurerof 
relief,  or  upon  any  rule  or  order  bein^  made  entitling  the  hold^n^rOTm 
suppliant  to  costs,  any  one  of  the  judges  of  the  court  in  of  schedule 
which  such  petition  shall  have  been  prosecuted  shall  and  ^®-** 
may,  upon  application  in  behalf  of  the  suppliant,  after  the 
lapse  of  fourteen  days  from  the  making,  giving,  or  affirming 
of  such  judgment  or  decree,  rule,  or  order,  certify  to  the 
Commissioners  of  Her  Majesty's  Treasury,  or  to  the  treasurer 
of  Her  Majesty's  household,  as  the  case  may  require,  the 
tenor  and  purport  of  the  same,  in  the  form  in  the  schedule 
(No.  6)  to  this  act  annexed,  or  to  the  like  effect ;  and  such 
certificate  may  be  sent  to  or  left  at  the  office  of  the  Commis- 
sioners of  Her  Majesty's  Treasury,  or  of  the  treasurer  of 
Her  Majesty's  household,  as  the  case  may  be. 

14.  It  shall  be  lawful  for  the  Commissioners  of  Her  Satisfaction 
Majesty's  Treasury,  and  they  are  hereby  required,  to  pay  roem*and*" 
the  amount  of  any  monies  and  costs  as  to  which  a  judgment  cosu. 
or  decree,  rule,  or  order  shall  be  ffiven  or  made  that  the  sup- 
pliant in  any  such  petition  of  right  is  entitled,  and  of  which 
judgment  or  decree,  mle,  or  order  the  tenor  and  purport 
shall  have  been  so  certified  to  them  as  aforesaid,  out  of  any 
monies  in  their  hands  for  the  time  beine  legally  applicable 
thereto,  or  which  may  be  hereafter  voted  by  Parliament  for 
that  purpose,  provided  such  ))etition  shall  relate  to  any 
public  matter;  and  in  case  the  same  shall  relate  to  any 
private  property  of  or  enjoyed  by  Her  Majesty,  or  any  con- 
tract or  engagement  made  by  or  on  behalf  of  Her  Majesty, 
or  any  matter  affecting  Her  Majesty  in  her  private  capacity. 
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a  certificate  in  the  form  aforesaid  may  be  sent  to  or  left  at 
the  office  of  the  treasurer  of  Her  Majesty's  hoosehold,  or 
such  other  person  as  Her  Majesty  shall  from  time  to  time 
appoint  to  receive  the  same,  and  the  amount  to  which  the 
snppHant  is  entitled  shall- be  paid  to  him  out  of  such  funds  or 
monies  as  Her  Majesty  shall  be  graciously  pleased  to  direct 
to  be  applied  for  that  purpose. 

15.  It  shall  be  lawful  for  the  judges  of  the  said  courts 
of  law  and  equity  respectively,  or  any  three  or  more  of  the 
judges  of  the  Court  of  Chancery,  of  whom  the  Lord  Chan- 
cellor shall  be  one,  and  for  any  eight  or  more  of  the  judges 
of  the  courts  of  common  law,  of  whom  the  chte&  of  ewi 
of  the  said  courts  shall  be  three,  from  time  to  time  to  make 
all  such  greneral  rules  and  orders  in  their  said  respective 
courts  of  law  and  equity,  for  regulating  the  pleadins:  aD4 
practice  on  such  petitions  of  right,  and  for  the  effectual  exe- 
cution of  this  act  and  of  the  intention  and  object  hereof,  and 
for  fixing  the  costs  to  be  allowed  for  and  in  respect  of  the 
several  matters  herein  contained,  and  the  performance  thereof, 
and  for  the  government  and  conduct  of  the  officers  of  their 
respective  courts  in  and  relating  to  the  distribution  and  per- 
formance of  the  duties  and  business  to  be  done  or  performed 
in  execution  of  this  act,  as  such  judges  may  think  fit,  reason- 
able, necessary,  or  proper,  and  to  Q^me  such  writs  and  forms 
of  proceedings  as  to  them  may  seem  expedient  for  the  pur- 
poses aforesaid ;  and  all  such  rules,  orders,  or  regulations 
shall  be  laid  before  both  Houses  of  Parliament,  if  Parlia- 
ment be  then  sitting,  immediately  upon  the  makinjz  of  the 
same,  ox  if  Parliament  be  not  sitting  then  within  nve  days 
after  the  next  meeting  thereof ;  and  no  such  rule,  order,  or 
regulation  shall  have  effect  until  three  months  after  the  same 
shall  have  been  so  laid  before  both  Houses  of  Parliament ; 
and  any  rule,  order,  or  regulation  so  made  shall  from  and 
after  such  time  aforesaid  he  binding  and  obligatory  on  the 
said  courts,  and  on  any  Courts  of  Error  or  Appeal  into 
which  any  judgments  or  decrees  of  the  said  courts  shall  be 
carried  by  any  writ  of  error  or  appeal,  and  be  of  the  like 
force  and  effect  as  if  the  provisions  contained  therein  had 
been  expressly  enacted  by  Parliament:  Provided  always, 
that  it  shall  be  lawful  for  the  Queen's  most  excellent  Ma- 
jesty, b^  any  proclamation  inserted  in  the  London  Gazette, 
or  for  either  of  the  Houses  of  Parliament,  by  any  resolution 
passed  at  any  time  within  three  months  next  after  such  ruks, 
orders,  and  regulations  shall  have  been  laid  before  Parlia- 
ment, to  suspend  the  whole  or  any  part  of  such  rules,  orders, 
or  regulations,  and  in  such  case  the  whole,  or  such  part 
thereof  as  shall  be  so  suspended,  shall  not  be  bindii^  and 
obligatory  on  the  said  courts. 

No  rules  appear  yet  to  have  been  made  under  the  powers 
given  by  this  section. 

Interprets-        16.  In  the  construction  of  this  act  the  words  ''Her 
tion  of  terms.  Majesty''  shall  extend  to  and  include  Her  Migesty's  sue- 
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cesBora ;  and  the  words  ''Lord  High  Chancellor"  and  "  Lord 
Chancellor"  respectively  shall  mean  and  include  Keeper  of 
the  Great  Seal  and  Commissioners  for  execnting  the  office  of 
Lord  Chancellor  or  Keeper  of  the  Great  Seal ;  the  word 
''  court"  shall  be  understood  to  mean  any  one  of  the  snpe- 
rior  courts  of  common  law  or  equity  at  Westminster  in  which 
any  such  petition  is  presented;  the  word  "relief"  shall 
comprehend  every  species  of  relief  claimed  or  prayed  for  in 
any  such  petition  of  right,  whether  a  restitution  of  any  in- 
corporeal right,  or  a  return  of  lands  or  chattels,  or  a  pay- 
ment of  money  or  damages,  or  otherwise;  and  the  word 
''judge"  shall  be  understood  to  mean  a  judge  or  baron  of 
any  of  the  said  courts  respectively ;  and  wherever  in  this 
act,  in  describing  or  referring  to  any  person,  party,  or  thing, 
any  word  importing  the  singular  number  or  masculine  or 
feminine  gender  is  used,  the  same  shall  be  understood  to  in- 
clude and  be  applicable  to  several  persons  and  parties  as  well 
as  one  person  or  party,  and  to  females  as  well  as  males,  and 
males  as  well  as  females,  and  bodies  corporate  as  well  as  in- 
dividuals, and  several  matters  and  things  as  well  as  one 
matter  or  thing,  unless  it  otherwise  be  provided,  or  there  be 
something  in  the  subject  or  context  repugnant  to  such  con- 
struction. 

17.  In  citing  this  act  in  any  instrument,  document,  or  pro-  Short  title. 
ceeding,  it  shall  be  sufficient  to  use  the  expression  "  The 
Petitions  of  Right  Act,  I860." 

18.  Nothing  in  this  act  contained  shall  prevent  any  sup-  Nothing  to 
pliant  from  proceeding  as  before  the  passing  of  this  act         'uanT\o^^ 

ceeding  M 
before. 


SCHEDULE  REFERRED  TO  IN  THE 
FOREGOING  ACT. 

No.  1. 
Petition. 

Id  the  Queen's  Bench  [or  Conmion  Pleas,  or  Exchequer  of 

Pleas,  or  in  Chancery]. 
To  the  Queen's  most  excellent  Majesty. 
[Middlesex^  I  The  humble  petition  of  A.  B.  of  ,  by 

to  wit.      S     his  attorney,  E.  F.  of  showeth  that 

[state  the  facts]. 

Conclusion. 
Yoor  rappliant  therefore  humbly  prays,  that,  S^. 
Dated  the  day  of  ad. 

(Signed)  A,  B. 

or  C.  D.J  counsel  for  A,  B. 
or  E,  jF.,  attorney  for  A,  B. 
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No.  2. 


The  suppliant  prays  for  a  plea  or  answer  on  behalf  of  Her 
Majesty  within  twenty-eight  days  after  the  date  hereof,  or 
otherwise  that  the  petition  may  be  taken  as  confeased. 


No.  3. 

To  A,  B. 

Yoa  are  hereby  required  to  appear  to  the  within  petition, 
in  Her  Majesty's  Court  of  Queen's  Bench  [Common  Pleas, 
or  Exchequer,  or  High  Court  of  Chancery],  within  ei^C 
days,  and  to  plead  or  answer  thereto  within  fourteen  after 
the  date  hereof. 

Take  notice,  that  if  you  fail  to  appear  or  plead  or  answer 
in  due  time  the  said  petition  may,  as  against  you,  be  ordered 
to  be  taken  as  confessed. 
Dated,  Sfc. 


No.  4. 

In  the  Queen's  Bench  [or  Common  Pleas,  or  Exchequer  of 
Pleas,  or  in  Chancery]. 
Petition  of  Risht. 
A.  B.,  Suppliant,  "^  C.  D.  appears  in  person. 

».  yE,  F.,  attorney  for  C,  D^  ap- 

The  Queen,      j     pears  for  him. 
If  the  appearance  be  inperson,  the  address  of  the  party 
appearing  to  be  given. 

Entered  the  day  of  186    . 


No.  6. 

Certificate  of  a  Judge  of  the  Court  of  the  Tenor  and 
Purport  of  the  Judgment  or  Decree. 

To  the  Commissioners  of  Her  Majesty's  Treasury  [or  the 
Treasurer  of  Her  Majesty's  Household!. 
Petition  of  Right  of  A.  B.  in  Her  Majesty^s  Court  of 
Queen's  Bench  TCommon  Pleas,  or  Exchequer,  or 
Hieh  Court  of  Cnancery]  at  Westminster. 
I  humbly  certify,  that  on  the  day  of 

A.D.  it  was,  by  the  said  Court  of  Queen's  Bench 

[Common  Pleas,  or  Exchequer,  or  High  Court  of  Chanceryl 
adjudged  [or  decreed,  or  ordered]  wat  the  above-named 
supplmnt  was  entitled  to,  Sfc. 

Judge's  ^^gnature. 
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[23  &  24  Vict.  c.  38.] 

An  Act  to  further  amend  the  Law  of  Property,* 

[23rd  July,  I860.] 

Br  It  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  aseem- 
bledy  and  by  the  authority  of  the  same,  as  follows: 

1.  Whereas  it  is  desirable  to  place  freehold,  copyhold,  and  ^^|,  ^f 
customary  estates  on  the  same  footing  with  leasehold  estates,  execuUon  of 
in  respect  of  judgments,  statutes,  and  recognizances  as  {J^^J^J. 
agaiDSt  purchasers  and  mortgagees,  and  also  to  enable  pur-  tered.  *" 
chasers  and  mortgagees  -of  estates,  whether  freehold,  copy- 
hold, or  customary  or  leasehold,  to  ascertain  when  execution 
has  issued  on  any  judgment,  statute,  or  recognizance,  and  to 
protect  them  against  delay  in  the  execution  of  the  writ :  Be 
It  therefore  enacted,  that  no  judgment,  statute,  or  recosni- 
zance  to  be  entered  up  after  the  passing  of  this  act  snail 
affect  any  land  (of  whatever  tenure)  as  to  a  bona  fide  pur- 
chaser for  valuable  consideration,  or  a  mortgagee,  (whether 
such  purchaser  or  mortgagee  have  notice  or  not  of  any  such 
judgment,  statute,  or  recognizance,)  unless  a  writ  or  other 
due  process  of  execution  of  such  judgment,  statute,  or  re- 
cognizance shall  have  been  issued  and  registered  as  herein- 
after is  mentioned  before  the  execution  of  the  conveyance  or 
mortgage  to  him,  and  the  payment  of  the  purchase  or  mort- 
gage money  by  him  :  Provided  always,  that  no  judgment, 
statute,  or  recognizance  to  be  entered  up  after  the  passing 
of  this  act,  nor  any  writ  of  execution  or  other  process  there- 
on, shall  affect  any  land  of  whatever  tenure  as  to  a  bond  fide 
purchaser  or  mortgagee,  although  execution  or  other  process 
shall  have  issued  thereon,  and  have  been  duly  registered,  un- 
less such  execution  or  other  process  shall  be  executed  and 
put  in  force  within  three  calendar  months  from  the  time 
when  it  was  registered. 

It  is  now  provided  by  stat  87  &  28  .Vict  c  112,  s.  1,  (pott, 
p.  605),  that  no  judgment  "shall  affect  land  until  the  land 
shall  have  been  actually  delivered  in  execution  by  virtue 
of  a  writ  of  elegit*'  or  otherwise.  Hence  it  appears  now 
to  be  useless  to  register,  under  this  and  the  next  sections, 
a  writ  of  execution  issued  on  a  judgment  entered  up  after 
29tb  July,  1864  (the  date  of  the  above  act),  before  the  land 
has  been  actually  delivered  in  execution,  except,  perhaps, 
where  the  debtor  has  an  interest  in  the  land  which  the 
sheriff  cannot  deliver  in  execution,  e,  ^.,  an  equity  of  re- 
demption, and  in  which  case  thejudgment  creditor  is  obliged 


•  Thote  sections  only  of  this  Act  that  relate  to  common  law  procedure 
or  practke  are  here  given  in  full. 
The  Act  is  known  at  one  of  **  Lord  St.  Leonards'  Acts." 


498 


APPENDIX. 


Mode  of 
registering. 


Proyiiion  for 
protection 
of  heirt  and 
executors 
against  un- 
registered 
judgments. 


to  proceed  in  equity  in  order  to  enforce  his  charge  on 
the  land.  See  stat  27  &  28  Vict.  c.  112,  St.  1,  6,  note 
(pott,  pp.  505.  507). 

2.  The  redstry  hereinbefore  required  of  any  writ  of  exe- 
cntion  or  other  due  process  on  any  judgment,  statute,  or 
recognizance,  in  order  to  bind  a  purchaser  or  mortgagee, 
shallbe  made  by  a  memorandum  or  minute  referring  to  the 
judgment,  statute,  or  recognizance  already  registered,  so  as 
to  connect  the  registry  of  the  writ  of  execution  or  other  pro- 
cess therewith ;  such  memorandnm  or  minute  to  be  left  with 
the  Senior  Master  of  the  Court  of  Common  Pleas  at  West- 
minster, who  shall  forthwith  enter  the  particulars  in  a  book 
in  alptmbetieal  order  by  the  name  of  the  person  in  whose 
behalf  the  judgneat,  statute,  or  reco^izance  upon  which 
the  writ  of  execution  or  other  process  issued  was  registered, 
and  also  the  year  and  the  day  of  the  month  when  every  such 
memorandum  or  minute  b  left  with  him,  and  such  officer  shall 
be  entitled  for  any  such  registry  to  the  sum  of  five  shillings; 
and  all  persons  shall  be  at  liberty  to  search  the  same  book, 
in  addition  to  all  the  other  books  in  the  same  office,  on  pay- 
ment of  the  sum  of  one  shilling  only :  and  all  the  prorisioos 
io  this  act  in  regard  to  writs  of  execution  or  other  process 
and  the  registry  thereof,  or  otherwise  relating  thereto,  shall 
extend,  mutatis  mutandis,  to  writs  of  execution  or  other  due 
process  issuing  on  judff  meats  of  the  several  courts  of  common 
pleas  of  the  county  palatine  of  Lancaster,  and  of  pleaa  of  the 
couaty  palatine  ot  Durham :  but  none  of  these  provisioBa  are 
to  extend  to  Irdand. 

By  stat.  27  &  28  Vict  c.  112,  s.  8  (pof<,p.  506),  it  is  enacted, 
that  writs  of  execution  by  virtue  of  which  any  land  has 
been  actually  delivered  in  execution  shall  be  registered 
in  the  manner  provided  by  this  section,  but  in  the  **  name 
of  the  debtor"  instead  of  die  creditor,  and  diat  no  other  or 
prior  registratbn  of  the  judgment  shall  be  neoeasary  for 
any  purpose, 

2.  And  whereas  bjr  an  act  passed  in  the  fonrtb  «nd  fifth 
jrears  of  their  late  Majesties  King  William  and  Qneen  MarjTy 
intituled  <<  An  Act  for  the  better  Discovery  of  Judgments  in 
the  Courts  of  King's  Bench,  Oommon  Pleas,  and  £xoheqner 
in  Westminster,"  it  was  enacted,  that  no  judgment  not 
docketed  and  entered  in  books  in  the  manner  thereby  pro- 
vided should  affect  any  lands  or  tenements  as  to  purchasers 
or  mortgagees,  or  have  any  preference  against  beirs,^  exe- 
cutors, or  administrators  in  their  administration  of  their  an- 
cestors, testators,  or  intestates'  estates:  And  whereas  by 
several  later  acts  judgments  are  required  to  be  registered 
with  more  particulars  tban  were  required  by  the  said  recited 
act ;  and  it  is  thereby  enacted  that  judgments  not  so  regis- 
tered shall  not  affect  any  lands,  tenements,  or  hereditaments 
as  to  purchasers,  mortj^agees,  or  creditors,  unless  and  until 
the  same  shall  be  registered  in  manner  thereby  required; 
and  in  obedience  to  a  direction  in  one  of  the  same  acts  con- 
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tained  tbe  dockets  existing  under  tbe  said  fIrBt-recittd  act 
have  been  finally  closed :  And  whereas  tbe  said  several  later 
acts  do  not  expressly  enact  that  jmdgments  not  docketed  as 
thereby  required  shall  not  have  any  preference  anunst  heirs, 
execotors,  or  administrators  in  their  administration  of  their 
ancestors,  testators,  or  intestates'  estates,  in  consequence 
whereof  snch  heirs,  execotors,  or  administrators  have  been 
held  to  have  lost  tbe  protection  which  they  enjoyed  under 
tbe  said  first-recited  act,  and  it  is  expedient  that  the  same 
ahonld  be  restored:  Be  it  therefore  declared  and  enacted, 
that  no  judgment  which  has  not  already  been  or  which  shall 
not  hereafter  be  entered  or  docketed  under  tbe  several  acts 
now  in  force,  and  which  passed  subsequently  to  the  said  act 
of  the  fourth  and  fifth  years  of  King  William  and  Queen 
Mary,  so  as  to  bind  lands,  tenements,  or  hereditaments  as 
against  purchasers,  mortgagees,  or  creditors,  shall  have  an^ 
preference  against  heirs,  executors,  or  administrators  in  their 
administration  of  their  ancestors,  testators,  or  intestates' 
estates. 

Before  tbe  passing  of  this  section,  if  an  administrator  ]^d 
simple  contract  debts,  he  was  not  allowed  them  against 
judgment  creditors,  though  the  judgments  were  unre- 
gistered when  the  payment  was  made,  and  though  he  had 
neither  notice  nor  knowledge  of  their  r xiatence  (Fuller  v. 
JUdman,  26  Beav.  600;  L.  J.  29,  Cb.  324). 

A  judgment  signed  in  1854  but  not  registered  till  after  the 
death  of  the  debtor,  which  was  subsequent  to  this  act,  was 
held  not  to  be  entitled  to  priority  in  administration  (JTtftnp 
▼.  Waddingkamt  L.  B.  1,  Q.  B.  356 ;  U$  T^riifr,  L.  J.  33, 
Ch.  232). 

4.  No  judgments  which  since  the  passing  of  an  act  of  the  Jadgmenti 
first  and  second  years  of  Her  Majesty  Queen  Victoria,  in-  JJ^^^J* 
titoled  '*  An  Act  for  abolishing  Arrest  on  Mesne  Process  in  executors  to 
Civil  Actions  except  in  certain  cases,  for  extending  the  bero-regu- 
Remedies  of  Creditors  against  tbe  Property  of  Debtors,  and 
for  amending  the  Laws  for  the  Relief  of  Insolvent  Debtors 
in  England,"  (being  one  of  the  Acts  hereinbefore  referred 
to,)  Imve  been  registered  under  the  provisions  therein  con- 
tained, or  contain^  in  the  later  act  of  the  second  and  third 
years  of  Queen  Victoria,  chapter  eleven,  as  explained  and 
amended  by  tbe  act  of  the  session  of  the  eighteenth  and  nine- 
teenth years  of  Queen  Victoria,  chapter  fifteen,  (being  two 
other  of  the  acts  hereinbefore  referred  to,)  or  which  shall 
hereafter  be  so  registered,  shall  have  any  preference  against 
heirs,  executors,  or  administrators  in  their  administration  of 
their  executors',*  testators',  or  intestates'  estates,  unless  at 
the  death  of  the  testator  or  intestate  five  years  shall  not  have 
elapsed  from  the  date  of  the  entry  thereof  on  the  docket  or 
from  the  only  or  last  re-registry  thereof,  as  the  case  may  be, 

•  **  Eawcnton"  Is  a  mltprint  for  "  ancettors,"  ptr  KIndenley,  V.-C.,  in 
Btotu  T.  Wmktnu,  (t  Drew,  ft  8.  324;  L.  J.  H,  Ch.  SSI.) 


500  APPENDIX. 

wbicb  re-regutry  from  time  to  time  is  berebv  authorized  to 
be  made  in  manner  directed  by  tbe  said  act  ot  tbe  second  and 
tbird  of  Queen  Victoria,  as  explained  and  amended  by  tbe 
act  of  tbe  eigbteentb  and  nineteenth  of  Qaeen  Victoria ;  but 
it  shall  be  deemed  sufficient  to  secure  such  preference  as 
aforesaid,  if  such  a  memorandum  as  was  required  in  tbe  firsT 
instance  is  again  left  with  the  Senior  Master  of  tbe  Common 
Pleas  within  ^ve  years  before  tbe  death  of  tbe  testator  or  in- 
testate, although  more  than  five  years  shall  have  expired  by 
effluxion  of  time  since  the  last  previous  registration,  before 
such  last- mentioned  memorandum  or  minute  was  left;  and 
so  totie$  guoties  upon  every  re-registry. 

This  section  has  been  held  not  to  be  retrospective,  and  there- 
fore the  priority  of  a  judgment  registered  in  1840  against 
a  debtor  who  died  in  1846  was  held  not  to  be  lost  by 
reason  of  non- registration  within  five  years  of  the  debtor's 
death  (£miM  v.  mUiaaUf2  Drew.  &  S.  S24;  L.  J.  S4, 
Ch.  661). 

Extent  of  5.  In  the  constmction  of  the  previous  provisions  the  term 

the  word     ^  judgment  shall  be  taken  to  include  registered  decrees,  orders 
*"*"  '    of  courts  of  equity  and  bankruptcy,  and  other  orders  having 
the  operation  of  a  judgment. 

6.  (This  section  restricts  the  effect  of  waiver  of  a  covenant 
or  condition  in  a  lease). 

7.  (This  section  provides  for  cases  of  future  and  contin- 
gent uses). 

8.  (This  section  extends  stat  22  &  28  Vict  c.  35,  s.  24,  to 
mortgagees). 

9.  (This  section  directs  the  form  of  applying  for  the  advice 
of  a  judge  under  stat  22  &  23  Vict  c  35,  s.  30). 

10.  (This  section  empowers  tiie  Lord  Chancellors,  &c,  of 
England  and  Ireland  to  make  general  orders  as  to  tbe  in- 
vestment of  cash,  under  the  control  of  the  court). 

See  In  re  BirsMingham  Blue  Coat  School  (L.  R.  1,  Eq.  632). 

11.  (This  section  enables  trustees  to  invest  trust  funds  in 
tbe  stocks,  &c.,  in  which  cash,  under  the  control  of  the  court, 
may  be  invested). 

12.  (This  section  enacts,  that  stat  22  &  23  Vict  c  35, 
s.  32,  shall  act  retrospectively). 

The  provision  here  recited  is  explained  and  extended  by 
stat.  30  &  31  Vict.  c.  132. 

Extension  of       13.  Whereas  by  the  act  of  parliament  of  the  third  and 

3&*4  w**4  ^^^^^  of  William  the  Fourth,  chapter  twenty-seven,  section 

c.  27,  to'  '  forty,  it  was  enacted  that  after  the  thirty-first  day  of  Decem- 

caua  of  her,  one  thousand  eight  hundred  and  thirty-three,  no  action 

estates 'of  ^^  ^^^^  or  Other  proofing  should  be  brought  to  recover  any 

intesutes.  sum  of  money  secured  by  any  mortgage,  judgment  or  lien, 
or  otherwise,  charged  upon  or  payable  out  of  any  land  or 
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rent,  at  law  or  in  equity,  or  any  legacy,  but  within  twenty 
Tears  next  after  a  present  right  to  receive  the  same  should 
nave  accrued  to  some  person  capable  of  giving  a  discharge 
for  or  release  of  the  same,  unless  such  acknowledgment  in 

^writing  or  payment  of  principal  or  interest  as  therein  men- 
tioned should  have  been  given  or  made,  and  then  within 
twenty  years  next  after  such  payment  or  acknowledgment, 
or  the  last  of  such  payments  or  acknowledgments;  And 
whereas  it  is  expedient  that  the  said  enactment  should  be 
extended  to  the  case  of  claims  to  the  estates  of  persons  dying 
intestate :  Be  it  therefore  enacted,  that  after  tne  thirty-first 
da^  of  December,  one  thousand  eight  hundred  and  sixty,  no 
suit  or  other  proceeding  shall  be  brought  to  recover  the 
personal  estate,  or  any  uiare  of  the  personal  estate,  of  any 
person  dyinj?  intestate,  possessed  by  tne  legal  personal  repre- 
sentative or  such  intestate,  but  within  twenty  years  next 
after  a  present  right  to  receive  the  same  shall  have  accrued 
to  some  person  capable  of  giving  a  discharge  for  or  release 
of  the  same,  unless  in  the  meantime  some  part  of  such  estate 
or  share,  or  some  interest  in  respect  thereof,  shall  have  been 
accounted  for  or  paid,  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  writing,  signed  by  the 
person  accountable  for  the  same,  or  his  agent,  to  the  person 
entitled  thereto,  or  his  agent;  and  in  such  case  no  such 
action  or  suit  shall  be  brought,  but  within  twenty  years 
after  such  accounting,  payment,  or  acknowledgment,  or  the 
last  of  such  accountings,  payments,  or  acknowledgments^  if 
more  than  one  was  made  or  given. 

See  on  this  section  Chitty's  Stat.  8rd  ed.  vol.  iii.  pp.  5S — 58. 

14.  (This  section  enacts,  that  the  order  to  take  an  account 
of  the  debts,  &e,  of  a  deceased  person,  under  stat.  13  &  14 
Vict,  c  85,  s.  19,  may  be  made  immediately  after  probate 
granted). 

15.  This  act  is  not  to  extend  to  Scotland,  nor  are  any  of  Act  not  to 
the  clauses,  except  clause  six  and  the  subsequent  clauses,  to  g^^^IJ^V* 
extend  to  Ireland. 
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[24  Vict.  c.  11.] 
An  Act  to  afford  Facilities  for  tkt  better  Atcmnmn-^ 
ment  of  the  Law  of  Foreign  Countries  when 
pleaded  in  Courts  wUhin  Her  Majesty's  Domi- 
nions. [17th  May,  1861.] 

»*  S3  Viet  WHBmBXB  an  act  was  pasted  in  the  twea^-eecond  aad 
'^'  ^'  twenty-third  yean  of  Her  Majesty's  reign,  intituled  "  An 

Act  to  dBFbrd  r  aoilities  for  the  more  eertain  Ascertainment  of 
the  Law  administered  in  one  Part  of  Her  Majesty's  Do- 
minions when  pleaded  in  the  Courts  of  another  Part  thereof:" 
And  whereas  it  is  expedient  to  afford  the  h'ke  &cilities  for  the 
better  ascertainment,  in  similar  circumstances,  of  the  law  of 
any  foreign  country  or  state  with  the  government  of  which 
Her  Majesty  may  be  pleased  to  eater  mto  a  convention  for 
the  purpose  of  mutually  ascertaining  the  law  of  sach  foreign 
country  or  state  when  pleaded  in  actions  depending  in  any 
courts  within  Her  Majesty's  dominions  and  the  law  as  adaii- 
nistered  la  any  part  of  Her  Majesty's  dominions  when  pleaded 
in  actions  depending  in  the  ^oartsof  such  foreign  ooantnr  or 
state :  Be  it  therefore  enacted  by  the  Queea's  most  exoduent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritaal  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  samc^  as 
follows;  viz., 
Soperior  1.   If,  in  any  action  depending  in  any  of  the  Superior 

Hct^mZ**^^  Courts  within   Her  Majesty's  dominions  it  shall  be  the 
jesty*!  domi-  opinion  of  such  court  that  it  is  necessary  or  expedient,  for 
niont  may      the  disposal  of  such  action,  to  ascertain  the  law  applicable  to 
^ni^queri^,  ^^^  ^^^^  ^^  ^^^  ^^^^  ^  administered  in  any  foreign  state  or 
to  a  court    '  Country  with  the  government  of  which  Her  Majesty  shall 
•tate^th^  have  entered  into  such  convention  as  aforesaid,  it  shall  be 
which  Her      competent  to  the  court  in  which  such  action  may  depend  to 
Majesty  may  direct  a  casc  to  be  prepared  setting  forth  the  facts  as  these 
a  convemfoii   ^^Y  ^  ascertained  by  verdict  of  jury  or  other  mode  compe- 
for  that  pur-   tent,  or  as  may  be  agreed  upon  by  the  parties,  or  settled  by 
cSStoment    ®"^^  person  or  persons  as  may  have  been  ap|jointed  by  the 
of  law  of        court  for  that  purpose  in  the  event  of  the  parties  not  agree- 
•uch  state,      ing  •  and  upon  such  case  bein^  approved  of  by  such  court  or 
a  judge  thereof,  such  court  or  judge  shall  settle  the  questions 
or  law  arising  out  of  the  same  on  which  they  desire  to  have 
the  opinion  of  another  court,  and  shall  pronounce  an  order 
remitting  the  same,  together  with  the  case,  to  such  Superior 
Court  in  such  foreign  state  or  country  as  shall  be  agreed 
upon  in  said  convention,  whose  opinion  is  desired  upon  the 
law  administered  by  such  foreign  court  as  applicable  to  the 
facts  set  forth  in  such  case,  aud  requesting  them  to  pro- 
nounce their  opinion  on  the  questions  submitted  to  them; 
and  upon  such  opinion  being  pronounced,  a  copy  thereof, 
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eertified  by  an  officer  of  sucli  coort^  Bball  be  deemed  and 
held  to  contain  a  correct  record  of  such  opinion. 

2.  It  shall  be  competent  to  any  of  the  parties  to  the  action.  Court  in 
after  having  obtained  such  certified  copy  of  such  opinion,  to  Jj*  end*irto*" 
lod^e  the  same  with  the  officer  of  tne  court  within  Her  appfy  luch 
Majesty's  dominions  in  which  the  action  may  be  depending  opinion  to 
who  may  have  the  official  charge  thereof,  together  with  a  {JlJ^il'  *^^ 
notice  of  motion  setting  forth  that  the  party  will,  on  a  cases,  ftc. 
certain  day  named  in  snch  notice,  move  the  court  to  apply 
the  opinion  contained  in  snch  certified  copy  thereof  to  the 
facts  set  forth  in  the  case  hereinbefore  specified,  and  the 
said  court  shall  therenpon,  if  it  shall  see  fit,  apply  such 
opinion  to  such  iacts,  in  the  same  manner  as  if  the  same  had 
been  pronounced  by  such  court  itself  upon  a  case  reserved 
for  opinion  of  the  court,  or  upon  special  verdict  of  a  jury ;  or 
the  said  lost-mentioned  court  shall,  if  it  think  fit,  when  the 
said  opinion  has  been  obtained  before  trial,  order  such 
opinion  to  be  submitted  to  the  jnry  with  the  other  facts  of 
the  case  as  conclusive  evidence  of  the  foreign  law  therein 
stated,  and  the  said  opinion  shall  be  so  submitted  to  the  jury : 
Provided  always,  that  if  after  having  obtained  such  certified 
copy  the  court  shall  not  be  satisfied  that  the  facts  had  been 
properly  understood  by  the  foreign  court  to  which  the  case 
was  remitted,  or  shall  on  any  ground  whatsoever  be  doubtful 
whether  the  opinion  so  certined  does  correctly  represent  the 
foreign  law  as  regards  the  facts  to  which  it  is  to  be  applied, 
it  shall  be  lawful  for  such  court  to  remit  the  said  case,  either 
with  or  without  alterations  or  amendments,  to  the  same  or 
to  any  other  such  Superior  Court  in  such  foreign  state  as 
aforesaid,  and  so  from  time  to  time  as  may  be  necessary  or 
expedient. 

8.  If  in  any  action  depending  in  any  court  of  a  foreign  Couru  in 
country  or  state  with  whose  government  Her  Majesty  shall  P®L?*^' 
have  entered  into  a  convention  as  above  set  forth,  such  nions'ma™ 
court  shall  deem  it  expedient  to  ascertain  the  law  applicable  pronounce 
to  the  facts  of  the  case  as  administered  in  any  part  of  Her  JJlJ^Sr^uted 
Majesty's  dominions,  and  if  the  foreign  court  in  which  such  by  a  foreign 
action  may  depend  shall  remit  to  the  court  in  Her  Majesty's  *'®^** 
dominions  whose  opinion  is  desired  a  case  setting  forth  the 
facts  and  the  questions  of  law  arising  out  of  the  same  on 
which  they  desire  to  have  the  opinion  of  a  court  within  Her 
Majesty's  dominions,  it  shall  be  competent  to  any  of  the 
parties  to  the  action  to  present  a  petition  to  such  last- 
mentioned  court  whose  opinion  is  to  be  obtained,  praying 
such  court  to  hear  parties  or  their  counsel,  and  to  pronounce 
their  opinion  thereon  in  terms  of  this  act,  or  to  pronounce 
their  opinion  without  hearing  parties  or  counsel ;   and  the 
court  to  which  snch  petition  snail  be  presented  shall  consider 
the  same,  and,  if  they  think  fit,  shall  appoint  an  early  day 
for  hearing  parties  or  their  counsel  on  such  case,  and  shall 
pronounce  their  opinion  upon  the  questions  of  law  as  admi« 
nistered  by  them  which  are  submitted  to  them  by  the  foreign 
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court ;  aod  in  order  to  their  pronouncing  such  opinion  they 
shall  be  entitled  to  take  8uch  further  procedure  thereupon  as 
to  them  shall  seem  proper,  and  upon  such  opinion  bein? 
pronounced  a  copy  thereof,  oerUfied  by  an  officer  of  sucE 
court,  shall  be  given  to  each  of  the  parties  to  the  action  by 
whom  the  same  shall  be  required. 

loterpreta-  4.  In  the  Construction  of  this  act  the  word  ''action"  shall 
include  eyery  judicial  proceeding  instituted  in  any  court, 
civil,  criminal,  or  ecclesiastical ;  and  the  words  *'  Superior 
Courts"  shall  include,  in  England,  the  Superior  Courts  of 
Law  at  Westminster,  the  lord  chancellor,  the  lords  justices, 
the  master  of  the  rolls,  or  an^  vice-chancellor,  the  judge  of 
the  Court  of  Admiralty,  the  judge  ordinar^r  of  the  Court  for 
Divorce  and  Matrimonial  Causes,  and  the  judffe  of  the  Court 
of  Probate;  in  Scotland,  the  High  Court  of  Justiciary,  and 
the  Court  of  Session,  acting  by  either  of  its  divisions ;  in 
Ireland,  the  Superior  Courts  of  Law  at  Dublin,  the  master 
of  the  rolls,  and  the  jud^e  of  the  Admiralty  Court ;  and  in 
any  other  part  of  Her  Majesty's  dominions,  the  Superior 
Courts  of  Law  or  Equity  therein ;  and  in  a  forei^  coantry 
or  state,  any  Superior  Court  or  Courts  which  shall  be  set 
forth  in  any  such  convention  between  Her  Majesty  and  the 
government  of  such  foreign  country  or  state. 
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[27  &  28  Vict.  c.  112.] 

An  Act  to  amend  the  Law  relating  to  future  Judg- 
ments^ Statutes,  and  Recognizances,* 

[29th  July,  1864.] 

Whbbeas  it  is  desirable  to  assimilate  the  law  affecting  free- 
hold, copyhold,  and  leasehold  estates  to  that  affecting  purely 
personal  estates  in  respect  of  futnre  judgments,  statutes,  and 
recoffnizaoces :  Therefore  be  it  enacted  by  the  Queen's  roost 
excdlent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1.  No  judgment,  statute,  or  recognizance  to  be  entered  up  Future 
after  the  passing  of  this  act  shall  affect  any  land  (of  what-  ^|^^^^^^^' 
ever  tenure)  until  such  land  shall  have  been  actually  de-  affect^umd 
livered  in  execution  by  virtue  of  a  writ  of  elegit  or  other  until  land 
lawful  authority,  in  pursuance  of  such  judgment,  statute,  or  ^exe^tioa 
recognizance. 

This  section  was  no  doubt,  in  accordance  with  the  preamble, 
intended  to  assimilate  the  position  of  real  estate  with  re- 
gard to  a  judgment  to  that  in  which  personal  property  is 
placed  by  the  Mercantile  Law  Amendment  Act,  1856, 
8. 1  (ante,  p.  836);  but  it  may  be  observed  that  this  section 

*  This  ttatuta  does  not  bind  the  Crown,  m  the  Crown  is  not  expressly 
Bsmed  herein.  The  priority  of  future  Crown  debts  as  against  the  lands 
of  the  debtor  is  now  regulated  by  stat.  28  &  29  Vict.  c.  104  (The  Crown 
BniU,  ftc.  Act,  1805),  which,  by  section  48,  enacts,  that  *<  Any  Judgment, 
decree,  or  order  obtsined  after  the  commencement  of  this  act"  (Ist  of 
Norember,  1865),  **  by  or  on  behalf  of  the  Crown,  or  any  recognisance 
entered  into  after  the  commencement  of  this  act  on  the  proper  account  of 
the  Crown,  or  any  Inquisition  finding  after  the  commencement  of  this  act 
a  debt  due  to  the  Crown,  or  any  obligation  or  specialty  made  after  the  com- 
mencement of  this  act  to  the  Crown,  or  any  acceptance  of  office  accepted 
after  the  commencement  of  this  act  f^om  or  under  the  Crown,  shall  not 
affect  any  land  (of  whatever  tenure)  as  to  a  bondjide  purchaser  for  valuable 
consideration  or  a  mortgagee  (whether  such  purchaser  or  mortgagee  have 
or  have  not  notice  of  the  Judgment,  decree,  order,  recognizance,  inquisition, 
oUigatlon,  specialty,  or  acceptance  of  office),  unless  a  writ  of  extent  or  of 
diem  clausit  extremum,  or  other  writ  or  process  of  execution,  in  pursuance 
of  or  in  relation  to  such  judgment,  decree,  order,  recognisance,  inquisition, 
obligation,  specialty,  or  acceptance  of  office,  has  been  issued  and  registered 
before  the  execution  of  the  conveyance  or  mortgage  to  such  purchaser  or 
mortgagee,  and  the  payment  by  him  of  the  purchase  or  mortgage  monev." 

The  49th  section  provides  for  the  registration  of  the  writ  or  process,  U  is 
M  follows  :— 

"  The  registration  of  such  writ  or  process  shall  be  effbeted  as  follows : 
mmely.  a  minute  of  the  name  of  the  person  against  whom  the  writ  or  pro- 
cess is  issued,  and  of  the  date  of  the  issuing  thereof,  and  of  the  amount  for 
vhteh  it  is  issued,  shall  be  left  with  the  senior  master  of  the  Court  of  Com- 
mon Pleas  at  Westminster,  who  shall  forthwith  enter  the  same  particulars 
hi  a  book  by  the  name  in  alphabetical  order  of  the  person  against  whom  the 
writ  or  process  is  issued ;  and  no  other  registration  of  such  writ  or  process, 
or  of  the  Judgment,  decree,  order,  recognisance,  inquisition,  obligation, 
speelaltT,  or  acceptance  of  office,  in  pursuance  of  or  in  relation  to  which  it 
is  issued,  shall  be  necessary  for  any  purpose.  There  shall  be  paid  for  every 
sueh  entry  a  fee  of  two  shillings  and  sixpence;  and  all  persons  shall  be  at 
liberty  to  search  the  said  book,  with  the  other  books  In  the  office,  on  pay- 
ment of  a  fee  of  one  Bhaiing." 

D.  Z 
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Interpreta- 
tion of  terms. 


Writ!  of 
exeeution  to 
be  regiitered 
in  manner 
prescribed  by 
S3  ft  34  Vict, 
c.  38. 


Creditor  to 
whom  land 
deliyered  in 
execution 
entitled  to 
obtain  sum- 
mary order 
from  Court 
of  Chancery 
for  sale. 


affordf  greater  protection  to  land  than  that  g:iven  by  the 
former  act  to  chattels,  for  there  is  no  proviso  in  this  sec- 
tion corresponding  to  that  in  the  former  act,  making  no. 
tice  of  the  writ  having  been  delivered  to  the  sheriff  take  the 
case  in  any  way  out  of  the  benefit  of  the  enactment 
Qtuere,  Whether  this  section  applies  to  an  equity  of  redemp- 
tion, inasmuch  as  it  is  such  an  interest  as  cannot  be  de> 
livered  in  execution  {Thomtom  v.  Finch,  4  Giff.  505; 
L.  J.  84,  Ch.  466 ;  see  also  4  Giff.  508,  note,  and  remarks 
thereon  in  Williams'  Real  Property,  7th  ed.,  Addendum, 
facing  p.  1). 

2.  In  the  constraction  of  this  act  the  term  '^judgmeot" 
shall  be  taken  to  include  registered  decrees,  orders  of  coarts 
of  equity  and  bankruptcy,  and  other  orders  having  the  ope- 
ratiou  of  a  judgment;  and  the  term  <*]and''  shall  w  taken  to 
include  all  hereditaments,  corporeal  or  incorporeal,  or  any 
interest  therein ;  and  the  term  ''debtor"  shall  be  taken  to 
include  husbands  of  married  women,  assignees  of  bankrupts, 
committees  of  lunatics,  and  the  heirs  or  devisees  of  deceased 
persons. 

3.  Every  writ  or  other  process  of  execution  of  any  snch 
juderoent,  statute,  or  recognizance,  by  virtue  whereof  any 
land  shall  have  been  actually  delivered  in  execution,  shall  be 
registered  in  the  manner  provided  by  an  act  passed  in  the 
session  of  the  twenty- third  and  twenty-fourth  years  of  her 

Present  Majesty,  intituled  ''An  Act  to  further  amend  the 
law  of  Property,"*  but  in  the  name  of  the  debtor  against 
whom  snch  writ  or  process  is  issued,  instehd  of,  as  under  the 
said  act,  in  the  name  of  the  creditor  ;  and  no  other  or  prior 
registration  of  such  judgment,  statute,  or  recognizance  shall 
be  or  be  deemed  necessary  for  any  .purpose;  and  no  re- 
ference to  any  such  prior  registration  shall  be  required  to  be 
made  in  or  by  the  memorandum  or  minute  of  such  writ  or 
other  process  of  execution  which  shall  be  left  with  the  Senior 
Master  of  the  Court  of  Common  Pleas  for  the  purpose  of 
such  registry. 

4.  Every  creditor  to  whom  any  land  of  his  debtor  shaD 
have  been  actually  delivered  in  execution  by  virtue  of  any 
such  judgment,  statute,  or  recognizance,  and  whose  writ  or 
other  process  of  execution  shall  be  duly  registered,  shall  be 
entitlcKl  forthwith,  or  at  any  time  afterwards  while  the  re- 
gistry of  such  writ  or  process  shall  continue  in  force,  to 
obtain  from  the  Court  of  Chancery,  upon  petition  in  a  sum- 
mary WRV,  an  order  for  the  sale  of  his  debtor's  interest  ia 
such  land,  and  every  such  petition  may  be  served  upon  the 
debtor  only ;  and  thereupon  the  court  shall  direct  all  soch 
inquiries  to  be  made  as  to  the  nature  and  particulars  of  the 
debtor's  interest  in  such  laud,  and  his  title  thereto,  as  shall 
appear  to  be  necessar^^  or  pro{)er ;  and  in  makins^  such  in- 
quiries, and  generally  in  carrying  into  effect  such  order  for 
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sale,  the  practice  of  the  said  court  with  respect  to  sales  of 
real  estates  of  deceased  persons  for  the  payment  of  debts  shall 
be  adopted  and  followed,  so  far  as  the  same  may  be  found 
conyeoiently  applicable. 

As  might  have  been  expected  from  the  title  of  the  act,  this 
section  has  been  held  to  apply  only  where  the  judgment 
has  been  entered  up  after  the  passing  of  this  act.  (/n  re 
JbU  </  IVighi  Ferry  Company^  L.  J.  34,  Ch.  194.)  As  to 
orders  for  sale  made  under  this  section  against  railway  com- 
panies, see  In  re  Hull  and  Homiea  Railway  Company  ( L.  R. 
%  Eq.  262);  In  re  Bishops  Waltham  Railway  Company 
(L.  R.  2.  Ch.  382);  Gardiner  v.  LondoUy  Chatham  and 
Dover  Railway  Company  (L.  K.  2,  Ch.  385). 
See  note  to  sect.  5,  ii\fra, 

5.  If  it  shall  appear  on  making  such  inquiries  that  an^  Where  there 
other  debt  due  on  anv  judgment,  statute  or  recognizance,  is  are  other 
a  charge  on  such  Ian  J,  the  creditor  entitled  to  the  benefit  of  SSiccTof* 
such  charge  (whether  prior  or  subsequent  to  the  charge  of  »aietobe 
the  petitioner)  shall  be  served  with  notice  of  the  said  order  J^Sof  "^" 
for  Bale,  and  shall  after  such  service  be  bound  thereby,  and 
shall  be  at  liberty  to  attend  the  proceedings  under  the  same, 
and  to  have  the  benefit  thereof;  and  the  proceeds  of  such 
sale  shall  be  distributed  among  the  persons  who  ma^  be 
found  entitled  thereto,  according  to  their  respective  priori- 
ties. 

It  is  not  easy  to  see  why  the  words  "  or  subsequent "  were  in- 
serted in  this  section,  for  the  act  in  terms  (see  title)  refers 
only  to  future  judgments,  and  these  are,  by  sect.  I  {ante^  p. 
505),  to  be  no  charge  on  the  land  until  it  has  been  actually 
delivered  in  execution,  and,  moreover,  the  debtor's  interest 
in  his  lands  which  have  been  extended  on  a  former  judg- 
ment cannot  be  extended  on  a  subsequent  one  i  Carter  v. 
Hughes,  2  H.  &  N.714;  L.  J.  27,  Ex.  225).  In  such  a 
case  the  ordinary  method  of  enforcing  the  second  judgment 
was  to  issue  the  elegit,  and  then  61e  a  bill  in  chancery  to 
redeem  {Smith  v.  Hunt,  10  Hare,  SO,  48),  iu  the  same 
manner  as  a  writ  of  fi.  fa.  or  elegit  is  enforced  against  an 
equity  of  redemption  {Lysten  v.  Holland^  1  Ves.  431; 
Ptmnkeit  v.  Pearson,  2  Atk.  290);  and  in  a  recent  case  in 
which  a  judgment  creditor  petitioned  for  the  sale,  under 
sect.  4,  of  his  judgment  debtor's  lands,  which  had  been 
previously  extended  by  another  judgment  creditor  under 
an  elegit;  Wood,  V.-C,  dismissed  the  petition,  on  the 
ground  that  the  petitioner  must  first  get  rid  of  the  prior 
elegit.  {In  re  Cowbridge  Railway  Company,  3  Weekly 
Notes,  1868,  p.  14,  U.  T.)  See  23  &  24  Vict,  c  38,  s.  1, 
note  {ante,  p.  497). 

6.   Every  person    claiming  any  interest   in    such  land  Parties 
through  or  under  the  debtor,  by  any  means  subsequent  to  the  |^^f^™g'2^ 
ddivery  of  such  land  in  execntion  as  aforesaid,  shall  be  through 
boaod  by  every  such  order  for  sale,  and  by  all  the  proceed-  <*«^'®'  ^'^^^^ 
ings  consequent  thereon. 


7.  This  act  shall  not  extend  to  Ireland. 
z  2 


by  order  for 
•ale. 

Extent  of 

Act. 
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TITLES 

OP  THE 

STATUTES  AND  RULES 

REOULATINO 

THE  PRACTICE  AND  PROCEDURE 

IN  THE 

COURT  OF  EXCHEQUER,  REVENUE  SffiE. 


[23  &  23  Vict.  o.  21.] 
An  Act  to  regulate  the  Office  of  Qaeeo's  Remembrencer, 
and  to  amend  the  Practice  and  Procedure  on  the 
Revenue  Side  of  the  Court  of  Exchequer. 

[Idth  August,  1857.] 

[28  &  29  Vict.  o.  104J 
An  Act  to  amend  the  Procedure  and  Practice  in  Crown 
Suits  in  the  Court  of  Exchequer,  at  Westminster,  sod 
for  other  Purposes.  [5th  July,  1865.] 

Reguls  Generales,  24  Vict  (1860),  6  H.  &  N.  L 

RegulsB  Generales,  25  Vict  (1861),  7  H.  &  N.  505. 

Regule  Generales,  Michaelmas  Term,  27  Vict  (1863),* 
2  H.  &  C.  429 ;  L.  J.  33,  Ex.  134. 

Rules  regulating  the  collection  of  fees  hy  stamps,  18  Dec 
1865.  London  Gazette,  28th  December,  1865;  L.  J.  85, 
Com.  Law,  23. 

Regule  Generales,  Easter  Term,  1866.  Rules  of  Court  for 
reg^Iatinff  the  procedure  and  practice  in  suits  by  English 
Information.    L.  R.  1,  Ex.  389. 

Schedule  of  Fees  to  be  taken  by  solicitors.    Id.  417. 


•  These  rules  having  been  held  iaTsUd  (AtU-Gm,  t.  SOIem,  1 H.  ft  C.  ttl; 
L.  J.  88,  Ex.  1S4,  in  Ex.  Ch.;  10  H.  L.  Cas.  704;  L.  J.  SS,  Ex.  SM.  it 
H.  of  Lords),  "The  Crown  Suits,  fto.,  Act,  IMS"  (S8  ft  19  Viet,  c  104),  by 
sect  85|  practically  gare  them  the  force  of  law. 
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STATUTES  AND  EULES 

REGULATING   THE 

COLLECTION  OF  FEES  IN  THE   SUPERIOR    • 
COURTS  OF  COMMON  LAW. 

[15  &  16  Vict.  c.  73.] 

An  Act  to  make  Provision  far  a  permanent  Esta" 
blishment  of  Officers  to  perform  the  Duties  at 
Nisi  PrittSy  in  the  Superior  Courts  of  Common 
Law,  and  for  the  Payment  of  such  Officers^  and 
of  the  Judges*  Clerks^  by  Salaries^  and  to 
abolish  certain  Offices  in  those  Courts. 

[30th  June,  1852.] 

Aftbh  recitiDg  that  the  officers  in  the  superior  courts  of 
common  law  who  perform  the  duties  at  Nisi  Pnus  hold  their 
oflBces  and  appointments  during  pleasure,  and  that  such 
officers  and  the  clerks  at  the  judges'  chambers  are  remu- 
nerated by  fees  received  by  them  from  the  suitors,  and  that 
it  is  expedient  to  provide  a  permanent  establishment  of  such 
officers,  and  that  they  and  the  said  clerks  should  be  paid  by 
aslanes^  and  that  the  fees  now  payable  by  the  suitors  should 
bedimmished;  it  is  enacted  as  follows : 

By  section  1,  from  and  after  the  24th  day  of  October 
after  the  passing  of  this  act,  the  offices  of  marshal  and  clerk 
tt  Nisi  Prius  in  the  Court  of  Queen's  Bench,  and  marshal 
in  the  Courts  of  Common  Pleas  and  Exchequer,  are 
tbolished;  and  all  acts,  duties,  and  services  heretofore 
Tendered  by  such  marshals  and  clerk  at  Nisi  Prius  respec- 
ttrdy  shall  be  done,  performed,  and  rendered  by  the  asso- 
ciates m  the  Courts  or  Queen's  Bench,  Common  Pleas  and 
Exchequer. 

By  section  2,  all  the  records,  books,  papers,  and  documents  Records.  «re. 
of  and  concerning  the  duties  and  business  of  the  several  ftjJ^^JJ"^^^ 
offices  of  the  Courts  of  Queen's  Bench,    Common  Pleas  s^iates! 
and  Exchequer,  so  abolished,  shall  be  delivered  by  the 
several  officers  of  the  said  courts  respectively  now  havine  the 
custody  of  the  same,  into  the  custody  and  possession  of  the 
^^tociates  in  the  Courts  of  Queen's  Bench,  Common  Pleas 
and  Exchequer  respectively,  to  be  by  them  kept  and  pre- 
ferred; and  searches  may  be  made,  and  copies  or  extracts 
of  and  from  the  said  records,  books,  papers,  and  documents 
BosU  and  may  be  had  and  taken,  at  such  times  and  in  such 
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Treuary  to 
cause  table 
of  feet  to  be 
prepared, 
and  submit- 
ted to  judges 
for  approval. 


manner  as  hath  been  the  accustomed  practice  in  the  aereral 
offices  hereby  abolished. 

By  section  8,  when  any  yacancy  shall  occur  in  any  of  the 
said  offices  of  associate,  the  Chief  Justice,  or  Chief  Baron 
shall  nominate  and  appoint  some  fit  person  to  fill  sach  vacant 
office. 

By  section  4,  the  associates  may,  for  the  discharge  of  the 
duties  of  their  respective  offices,  have  not  exceeding  two 
clerks,  and  such  clerks  shall  hold  their  offices  daring 
pleasure. 

By  section  5,  convenient  offices  shall  be  provided  for  the 
transaction  of  the  business  of  the  office  of  associate. 

By  section  6,  if  the  said  associates,  or  any  of  them,  MJH 
have  occasion  to  be  absent  from  the  business  of  their  or  his 
office  for  a  longer  period  than  two  months  at  any  one  time, 
the  Chief  Justice,  or  Chief  Baron,  may  give  leave  of  absence 
to  snch  officer,  and,  if  necessary,  to  appoint  a  deputy  in  his 
place.  Every  deputy  so  appointed  shall  be  paid  by  the 
principal  fur  whom  he  shall  act 

By  section  7,  a  fixed  sum,*  to  be  settled  by  the  s^d  Com- 
missioners of  Her  Majesty's  Treasury,  shall  be  paid  by  way 
of  salary  to  each  of  the  judges*  niarshals  on  each  spring  and 
summer  circuit,  and  to  the  marihctl  of  the  senior  judge  f  on 
the  winter  circuit,  and,  on  a  special  commission,  for  his 
■  services  thereon. 

By  section  8,  the  Chief  Justices  and  Chief  Baron  may 
each  appoint  three  clerks,  one  of  whom  is  to  act  as  crier  on 
the  circuit  and  in  London  and  Middlesex,  and  the  other 
justices  and  barons  may  each  appoint  two  clerks,  one  of 
whom  is  to  act  as  crier  on  the  circuit ;  and  such  clerks  shall 
perform  all  the  duties  heretofore  performed  by  the  judges' 
clerks,  and  shall  hold  their  offices  duriu?  the  pleasure  of  the 
judges  by  whom  they  are  appointed,  or,  if  continued  by  their 
successors,  during  the  pleasure  of  such  successors. 

By  section  9,  the  present  officers  are  re- appointed  tohdd 
their  offices  during  good  behaviour. 

10.  And  whereas  it  is  expedient  that  a  new  table  or  tables 
of  fees  proper  to  be  taken  in  the  said  superior  coarts,  and 
their  several  offices,  and  at  the  judges'  chambers,  and  by  the 
clerks  of  assize  acting  as  associates  on  the  circuits,  sbonld  be 
prepared  with  reference  to  the  various  changes  and  alterations 
which  have  been  or  may  be  made  in  the  process,  practice,  and 
proceedings  of  those  courts,  and  to  the  diminution  of  expense, 
where  practicable,  to  the  suitors :  Be  it  enacted,  that  it  shall 


*  The  sum  of  751.  has  been  so  settled. 

t  By  sut.  SO  »  31  Vict.  o.  122,  a.  13,  this  tectton  la  to  be  nad  as  If  tbctt 
words  in  italics  were  omitted. 
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and  may  be  lawfal  for  the  Commissioners  of  Her  Majesty's 
Treasury,  and  they  are  hereby  required  forthwith  to  prepare 
or  cause  to  be  prepared  a  table  or  tables  of  fees,  specifying 
what  fees  are  proper  to  be  demanded  and  taken  in  the  said 
courts  and  offices,  at  the  judges'  chambers,  and  on  the  cir- 
cuits, and  what  fees  should  be  abolished  ;  and  such  table  or 
tables  shall  be  laid  for  approval  before  the  judges  of  the  said 
courts ;  and  the  said  judges,  or  any  six  or  more  of  them,  of  * 
whom  the  Lord  Chief  Justices  and  Lord  Chief  Baron  shall 
be  three,  are  hereby  empowered  and  required,  as  soon  as  con- 
Teniently  may  be,  to  revise  and  settle  the  said  table  or  tables 
of  fees  so  prepared  as  aforesaid,  and  from  time  to  time  to  add 
to,  or  reduce,  alter  or  amend  the  same,  as  they  may  deem 
necessary  and  proper;  and  the  said  table  or  tables  of  fees  so 
revised  and  corrected  as  aforesaid  from  time  to  time  to  aUow 
and  sanction,  by  affixing  their  signatures  respectively^  thereto 
and  to  establish  the  same  in  and  for  the  said  courts ;  and  the 
said  Commissioners  of  Her  Majesty's  Treasury  are  required, 
so  soon  and  as  often  as  each  table  or  tables  of  fees  have  been 
sanctioned  and  allowed  by  the  judges,  to  cause  the  same  to 
be  inserted  and  published  in  the  London  Gazette ;  and  from 
and  after  such  publication  no  other  fees  than  those  sanctioned 
and  allowed  as  aforesaid  shall  on  any  pretence  whatever  be 
demanded  or  taken  by  any  officer  or  clerk  of  the  said  courts 
in  respect  of  any  duty  or  service  to  which  such  table  or  tables 
of  fees  may  relate:  provided  that  until  the  publication  of 
such  table  or  tables  of  fees  under  the  authority  aforesaid,  the 
fees  now  lawfully  taken  by  the  said  officers  and  clerks  shall 
and  may  continue  to  be  taken. 

For  the  Table  of  Fees  made  in  pursuance  of  this  section, 
see  post  (pp.  516 — 520),  These  fees  are  now  collected  by 
stamps  in  pursuance  of  stat.  28  Vict.  c.  45  ( post^  p.  521 ), 
in  the  manner  provided  by  Rules  of  15th  December,  1865, 
et  nq.  {poit,  pp.  525 — 581). 

By  section  11,  no  person  holding  the  office  of  associate  or  officer  and 
the  appointment  of  judge's  clerk,  or  of  clerk  in  any  of  the  ^^^*  »<>' 
offices  of  the  Superior  Courts,  shall,  either  directly  or  indi-  banSters, 
rectly,  act  as  a  barrister,  attorney  or  solicitor,  or  as  agent  of  attorneys  or 
any  attorney  or  solicitor,  in  any  court  of  law  or  equity  in  the  ■«•"*•• 
United  Kingdom,  either  separately  or  in  partnership  with 
any  other,  during  such  time  as  he  shall  hold  such  office  of 
associate,  or  act  as  such  clerk.    Savins  clause  for  attorneys 
and  solicitors  then  practising  and  holdmg  such  appointment 

B^  section  12,  the  Commissioners  of  the  Treasury  are  au- 
thorized to  fix  the  salaries  of  the  officers  and  clerks,  which 
salaries  they  shall  be  entitled  to  receive  in  lieu  of  all  fees 
and  emoluments  now  received  by  snoh  officers  and  clerks 
respectively. 

By  section  13,  the  salaries  and  compensation  allowances 
by  way  of  salary,  granted  to  the  several  officers  and  clerks 
of  the  said  courts  respectively,  shall  be  chargeable  upon  the 
fees  received  by  the  said  officers  and  clerks  in  the  saia  courts 
respectively  \  and  the  surplus  of  such  fees  arising  in  each  of 
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the  said  courts,  after  the  payment  of  the  said  salaries  aad 
expenses,  shall  be  paid  into  the  exchequer  to  the  credit  of  the 
consolidated  fund.  In  the  event  of  the  fees  so  received  bj 
the  said  officers  and  clerks  being  at  any  time  insufficient  to 
defrav  the  salaries  and  compensations,  the  Commissioiiers  of 
the  Ireasury  may  direct  the  amount  of  such  deficiency  to  be 
charged  upon  and  paid  out  of  the  said  consolidated  faod. 

Rfpfokd  6y        By  $ectum  14,  ^  officers  and  elerkt  were  to  render  aC' 
28^Kic<.<:. «.  counU  of  fets  recewedto  the  Treanary, 

By  section  16,  allowances  may  be  granted  to  officers  on 
their  retirement  from  office. 


U«hers  and 
tubordinate 
olficen,  ftnd 
their  depu- 
ties, to  ren- 
der accoaoti 
of  feet  to 
Treasurj. 


Fees  of  such 
subordinate 
officers  may 
be  abolished. 


16.  And  whereas  the  ushers,  court-keepers,  messengers, 
assistants,  and  other  si^bordinate  officers  of  the  said  Superior 
Courts,  and  attendants  on  the  judges  (other  than  the  judges' 
clerks  hereinbefore  mentioned)  are  entitled  to  receive  rees 
from  the  suitors  in  the  said  court,  and  it  is  expedient  that  the 
said  suitors  should  be  relieved  ft-om  the  payment  of  such  fees, 
and  that  adequate  salaries  should  be  provided  for  such  officers, 
assistants  and  attendants:  Be  it  enacted,  that  all  persons 
holding  any  subordinate  offices  or  appointments  in  any  of  die 
said  Supenor  Courts,  as  ushers,  court-keepers,  messengers, 
assistants  and  the  like,  or  as  attendants  on  the  judges  (other 
than  the  judges'  clerks  hereinbefore  mentioned),  and  their 
deputies,  shall  respectively,  on  or  before  the  twenty-fourth 
day  of  October,  one  thousand  eight  hundred  and  finy-two, 
render  a  true  account  in  writing  to  the  said  Commissioners 
of  Her  Majesty's  Treasury  of  ul  fees  and  emoluments  re- 
ceived or  claimed  to  be  received  by  them,  or  on  their  behalf 
and  also  of  the  annual  value  of  all  such  fees  and  emolu- 
ments received  by  them,  or  on  their  behalf,  and  also  of  the 
annual  salary,  allowances,  or  profits  allowed  to  or  received 
by  them  respectively,  whether  as  principals  or  deputies,  and 
also  of  the  nature  and  amount  ot  disbursements,  if  any,  in 
respect  of  any  of  such  offices  or  appointments,  for  the  space 
of  five  years  next  preceding  the  passing  of  this  act ;  and 
the  accounts  so  rendered  shall  be  in  such  form,  and  with 
such  particulars  of  receipt  or  otherwise,  and  accompanied  by 
such  vouchers,  as  the  said  Lords  Commissioners  shall  from 
time  to  time  think  proper  to  require  and  direct. 

17.  It  shall  and  maybe  lawful  for  the  said  Commisrioners 
of  Her  Majesty's  Treasury,  and  they  are  hereby  empowered 
by  and  with  the  consent  of  the  said  Lord  Chief  Justices  and 
the  Lord  Chief  Baroii,  to  abolish  all  or  any  of  the  fees  set 
forth  in  snch  accounts ;  and  a  list  or  lists,  specifying  the 
nature  or  description  of  the  fees  so  to  be  abolistied,  shall 
thereupon  be  published  by  and  under  the  authority  of  iht 
said  Commissioners  of  Her  Majesty's  Treasury  in  the  Lon- 
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doD  Gazette ;  proTided  that  until  soch  publication  all  fees 
that  now  are  or  may  be  legally  received  in  respect  of  such 
subordinate  offices  or  appointments,  shall  and  may  continue 
to  be  receiyed  as  heretofore* 

18.  It  shall  and  may  be  lawful  for  the  said  Commissioners  The  number 
of  Her  Majesty's  Treasury,  and  they  are  hereby  emjjowered  of  tubordi- 
and  required,  by  and  with  the  sanction  of  the  said  Lord  to  te^flxe?' 
Chief  Justices  and  the  Lord  Chief  Baron,  as  soon  as  conye-  ^  TreMory, 
niently  may  be,  to  ascertain  and  fix  the  number  of  ushers,  ^eti^Q  of 
court-Keepers,  messen^rs,  and  other  subordinate  officers,  the  Chief 
and  assistants  in  the  said  Su]>erior  Courts,  and  of  attendants  ^v?!}^*  ^^^ 
on  the  jud  ees  (other  than  the  judges'  clerks  hereinbefore  men-  ^^°* 

tioned),  which  shall  be  sufficient  for  the  due  performance  of 
the  duties  required  to  be  rendered  in  respect  of  such  sub- 
ordinate offices  and  appointments,  and  for  the  necessary 
attendance  on  the  judges ;  and  a  list  or  lists  of  the  offices 
and  appointments,  when  so  fixed  and  ascertained,  shall  there- 
upon be  published  by  and  under  the  authority  of  the  said 
Commissioners  of  Her  Majesty's  Treasury  in  the  London 
Gazette ;  and  from  and  after  such  publication  all  such  of  the 
said  offices  and  appointments  as  are  not  contained  in  such 
list  or  lists  shall  be  and  the  same  are  hereby  declared  to  be 
abolished. 

By  section  19,  the  Chief  Justices  and  Chief  Baron  are 
respectively  authorized  to  appoint  fit  and  proper  persons  to 
porform  the  duties  of  the  said  several  subordinate  offices  and 
appointments,  when  such  offices  and  appointments  shall  have 
been  fixed  and  ascertained  in  the  manner  hereinbefore  pro- 
vided. 

By  section  20,  power  is  given  to  increase  or  reduce  the 
number  of  such  subordinate  officers. 

By  section  21,  the  salaries  of  the  subordinate  officers  are  to 
be  fixed  by  the  Treasury,  with  the  sanction  of  the  Chief 
Justices  and  Chief  Baron,  and  to  be  paid  out  of  the  Conso- 
lidated Fund* 

Section  22,  provides  for  compensation  to  the  Hereditary 
CUef  Prodamator  and  Hereditary  Chief  Usher. 

Section  28,  provides  for  compensation  to  the  officers  ap- 
pointed by  the  Hereditary  Chief  Proclamator  and  Heredi- 
tary Chief  Usher,  and  to  subordinate  officers. 

By  section  24,  nothing  herein  contained  is  to  afiect  the 
right  of  the  existing  four  patent  messengers  of  the  Court  of 
Exchequer. 

25.  All  appointments  of  officers  and  clerks  to  be  made  by  Appohit- 
virtue  of  this  act  shall  be  so  made  without  any  pecuniary  or  SSe  idth? 
other  consideration  whatsoever,  directly  or  indirectlyi  to  be  out  peeu- 
z5 
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nlarycMi- 
■identloo. 


Offloenand 
derlu  not  to 
recetre  gra* 
tuitlM  on 
p*ln  of  dlfl- 
mistal. 


Certain  feet 
on  circuit 
abolUhed. 


Repealed  bjf 
28  Viet.  c.  46, 
S.6.* 

Duties  to  be 
performed 
in  person. 


paid  or  received  for  the  tame;  and  all  sach  offieere  and 
elerkf  shall  execute  their  duties  in  person,  and  shall  give 
their  attendance  in  court  or  elsewhere,  and  shall  eonduet  the 
busioeM  of  their  several  departments  or  offices  at  sndi 
places  and  hours,  whether  in  terra  time  or  vacation,  and  in 
every  respect  in  such  manner  as  the  Lord  Chief  Justioes  or 
the  Lord  Chief  Baron,  and  the  other  justices  and  barons  of 
the  said  coorts  respectively,  shall  from  time  to  time  order  and 
direct. 

5^  If  any  officer  of  the  said  conrts,  or  any  derk  ap- 
pointed or  to  be  appointed  under  or  by  virtue  of  this  act,  or 
any  person  whatever  employed  in  the  offices  of  the  said 
courts,  shall,  for  anythine  done  or  pretended  to  be  don* 
relating  to  his  office  or  employment,  or  under  colour  of  doing 
anything  relating  to  his  office  or  employment,  or  for  for- 
bearing to  do  any  act  properly  appertaining  to  his  said  office, 
demand,  take,  receive  or  accept,  or  allow  any  person  what- 
soever to  take  for  him,  or  on  his  account,  or  for  or  on  aocoont, 
of  or  in  tru*t  for  him  or  any  other  person  named  by  him,  any 
gratuity,  perquisite,  or  reward,  or  anything  of  value,  other 
than  the  salarv  or  remuneration  allowed  or  to  be  allowed  to 
every  such  oMcer,  clerk,  or  person  aforesaid,  he  shaU  forfeit 
a  sum  of  fifty  pounds,  to  be  recovered  by  action  of  debt  at 
the  suit  of  iter  Majesty's  Attorney-General,  and  upon 
judgment  being  recovered  therein  he  shall  be  incapable  of 
any  longer  hoMing  bis  office  or  employment 

By  section  27,  no  compensation  is  to  be  allowed  for  the 
loss  of  any  right  of  appointment. 

28.  And  whereas  upon  the  circuits  of  the  jud^  of  assize 
and  gaol  delivery,  a  fee  of  six  shillings  and  eightpence  is 
now  paid  on  every  cause  to  the  marshals  of  the  judges  of 
assize  for  the  use  of  the  judge :  Be  it  enacted,  that  the  said 
fee,  and  all  other  payments  upon  the  curcuits  to  or  to  thense 
of  the  said  judges,  shall  be  and  they  are  hereby  abolished. 

Section  29,  provides  that  accounts  shaU  be  laid  brfort 
ParUamerU, 

30.  Where  it  shall  be  made  to  appear  to  the  said  Commis- 
sioners, that  auv  of  the  hereinbefore-mentioned  officers  omits 
to  perform  the  cf uties  of  his  office  in  person,  the  said  Commis- 
sioners, unless  it  shall  be  shown  to  their  satisfaction  tfiat  sndi 
omission  arises  from  temponfry  and  unavoidable  causes,  and 
they  shall  in  writing  approve  of  such  omission  for  a  period 
not^exceeding  at  any  one  time  six  mondis,  shall,  as  the  case 
may  be,  require  the  whole  of  the  fees  due  to  or  received  by 
such  officer  for  his  own  use  during  the  time  of  such  omi 
to  be  accounted  for  and  paid  over  as  aforesaid^  or  shall  \ 
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to  allow  or  pay  any  salary  otherwise  doe  to  sach  oflBcar 
daring  the  time  of  such  omiasioii. 

31.  The  fees  heretofore  received  on  the  circuit  by  the  Feet  of  mar- 
marshal's  man  and  the  judge's  bailiff  respectively  shall  be  iSdiudge'f 
and  are  hereby  abolished ;  and  no  fee,  gratuity,  or  reward  bailiff  abo> 
whatsoever  shall  be  demanded  or  accepted  by  any  one  ex*  u«bed. 
ereiiing  or  claiming  to  exercise  either  of  the  said  offices,  or 
by  any  servant  or  other  person  attending  the  circuit  in  any 
•ubordlnate  office  or  employment 

d2.  And  whereas,  by  reason  of  abolishing  the  office  of  As  to  per- 
Hereditary  Chief  Usher  of  the  Court  of  Exchequer,  and  J,™"^**' 
the  officers  of  the  said  court  appointed  by  that  officer,  it  herediurj 
becomes  necessary  to  make  provision  for  the  duties  hitherto  jJJf^^JJJ,. 
performed  by  the  said  Hereditary  Chief  Usher  and  persons,  ger  otthe^' 
styled  **  Messengers  of  the  Court  of  Exchequer,"  holding  Court  of  Ex- 
offices  or  places  in  the  patronage  of  and  appointed  by  the  <'^«<i***'- 
said  Hereditary  Chief  Usher :  the  duties  hitherto  performed 
by  the  said  Hereditary  Chief  Usher  and  messengers  of  the 
dotirt  of  Exchequer,  so  far  as  re^rds  the  process  issued  and 
issuing  from  the  office  of  Her  Majet^ty's  remembrancer  in  the 
Court  of  Exchequer,  and  of  the  treasurer  of  the  governors  of 
the  bounty  of  Queen  Anne,  on  the  seal  day  next  after  each 
and  every  term,  shall,  from  and  after  the  abolition  of  the 
said  offices  of  messengers  of  the  Court  of  Exchequer,  be  dis- 
charged  by  Her   said  Majesty's  remembrancer,  and  his 
officers  under  his  direction,  and  the  officers  of  the  said  trea- 
surer of  the  governors  of  the  bounty  of  Queen  Anne,  and 
shall  be  in  afi  respects  as  valid  and  effectual  to  all  intents 
and  purposes  as  if  performed  by  the  said  Hereditary  Chief 
Usher  and  messengers  of  the  Court  of  Exchequer  as  hereto- 
fore, any  law  or  usage  to  the  contrary  notwithstauding ;  and 
that  it  shall  not  be  necessary  in  future  for  the  process, 
hereinbefore  referred  to,  to  be  sealed  before  or  in  the  presence 
of  the  Cursitor  Baron  of  the  said  Court  of  Exchequer  on  the 
said  seal  days  as  heretofore,  but  the  same  may  be  issued  from 
the  office  of  Her  said  Majesty's  remembrancer  and  the  office 
of  the  treasurer  of  the  governors  of  the  bounty  of  Queen 
Anne,  and  be  respectively  sealed  in  the  office  of  Her  said 
Majesty's  remembrancer,  who  has  the  custody  or  keeping  of 
the  Great  Seal  of  the  Exchequer. 
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TABLES  OP  FEES. 

Wednesday,  November  24,  1852. 

Id  pnnaanoe  of  an  act  passed  in  ibe  session  of  Parlkkment 
held  in  the  fifteenth  and  sixteenth  years  of  the  reign  of  Her 
Majesty,  chapter  seventy-three,  entitled  **  An  Act  to  make 
.Provision  for  a  permanent  E$tabU$h$nent  of  Officert  to  per- 
form  tJie  Duties  at  Nisi  Prius  in  the  Superior  Courts  ef 
Common  Zoto,  and  for  the  Payment  of  such  Q^icers  and 
of  the  Judges"  Clerks  by  SakuieSy  and  to  aboh^  certatm 
Offices  in  those  Courts  f*  We,  the  undersigned,  being  two  of 
the  Commissioners  of  Her  Majesty's  Treasury,  have  caosed 
the  nnder-mentioned  Tables  of  Fees*  to  be  prepared,  specify- 
ing the  fees  proper  to  be  demanded  and  taken  in  the  offices 
nnder  mentioned,  and  at  the  Jadges*  Chambers,  in  the  Sa- 
perior  Courts  of  Common  Law ;  and  that  all  other  fees  in 
such  offices  and  chambers  should  be  abolished,  namely  :— 

Offices  of  the  Masters  of  the  TItree  Superior  Courts. 

£  *.  d. 
Every  writ  (except  writ  of  trial  or  subpoena) .  •  ••  0  5  0 
Every  concurrent,  alias,  pluries  or  renewed  writ       ••     0    2    6 

Every  writ  of  trial         0    2    0 

Every  writ  of  subpoena  before  a  judge  or  master      •  •     0    2    0 

before  the  sheriff      ..         ..010 

Every  appearance  entered        ••**         ..         ..020 

— ^— each  defendant  after  the  first        ..010 

Filing  every  affidavit,  writ  or  other  proceeding         .  •     0    2    0 
Amending  every  writ  or  other  proceeding      •  •         ..020 

Every  ordinary  rule 010 

Every  special  rule,  not  exceeding  six  folios  • .         •  •     0    4    0 

exceeding  six  folios,  per  folio      . .     0    0    6 

Note. — Plans,  section,  &c,  accompanying  rules 
to  be  paid  for  by  the  party  taking  the  rule,  ac- 
cording to  the  actual  cost. 

Every  judgment  by  default 0    5    0 

Every  final  judgment,  otherwise  than  judgment  by 

defiiult 0  10    0 

Taxing  every  bill  of  costs,  not  exceeding  three  folios  .020 

■  exceeding  three  folios,  when 

taxed  as  between  party  and  party,  per  folio  . .     0    0    6 

exceeding  three  folios,  when 


taxed  as  between  attorney  and  client,  or  where  the 
attorney  taxes  his  own  bill,  per  folio  •  •         •  •     0    1    0 

Every  reference,  inquiry,  examination,  or  other  special 
matter,  referred  to  the  Master,  for  every  meeting, 

not  exceeding  one  hour         ••         0  10    0 

— — ^— ^^—  for  every  additional  hour  or  less     ••     0  10   0 
Up(A  payment  of  money  into  court,  vis.  :— 

for  every  sum  under  £50  ••  0  5  0 
£50  and  under  £100  ..  0  10  0 
£100  and  above  that  sum ..     10   0 

«  See  s.  10,  n.  (anUt  p.  511). 


KISI  PRIUS  OFFICERS  ACT — TABLE  OF  FEES. 


517 


Every  certificate 0 

OflBce  copies  of  prsecipe  or  other  proceediDgs,  per 

folio •         ..         0 

Every  search,  if  not  more  than  two  terms       •  •         •  •     0 

: exceeding  two,  and  not  more  than  four  terms    0 

.  ii— —  exceeding  four  terms,  or  a  general  search  .  •     0 
Every  affidavit,  affirmation,  &c.,  taken  before  the 

Master..         ..         0 

Filing  every  recognizance  or  security  in  ejectment  or 

error 0 

Every  allowance  and  justification  of  bail  •  •  •  •  0 
For  taking  special  bail  as  a  commissioner  .  •  . .  0 
Filing  affidavit,  and  enrolling  articles  previous  to  the 

admission  of  an  attorney 0 

Every  re-admission  of  an  attorney      .  •         • .         .  •     0 
All  other  fees  than  those  before  mentioned  are 
hereby  abolished,  and  are  not  to  be  taken  by 
any  person  in  the  Masters*  offices  under  any 
pretence  whatever. 


0 

6 
6 
0 
6 


1     0 


Offices  of  (he  Aeeociates  to  the  Three  Chirf  Judgee. 

The  table  given  by  this  order  has  been  abolished,  and  another 
substitnted  for  the  same,  pott,  p.  619. 


Chambers  qf  ihe  Chief  and  Puime  Judges,^ 

£  «.  d. 
Every  summons  to  try  an  issue  before  the  sheriff  ..010 
Every  other  summons  whatever,  whether  in  term  or 

vacation  0    2    0 

Every  order  to  try  an  issue  before  the  sheriff .  •  ..010 
Every  other  order  whatever  of  an  ordinary  nature  . .  0  2  0 
Every  order  of  a  special  nature,  such  as  reference  to 

arbitration,  or  attendance  of  witnesses  at  arbitration ; 

service  of  process  on  persons  residing  abroad ;  refer- 
ence to  the  master  to  fix  sum  for  final  judgment ; 

revival  of  judgment,  and  the  like' 0 

Every  fiat,  warrant,  certificata,  caveat,  special  case, 

special  verdict,  or  the  like 0 

Every  affidavit,  affirmation,  &c.,  whether  in  term  or 

vacation,  each  deponent        • .         . .         . .         • .     0 
Every  affidavit  kept  for  the  purpose  of  being  conveyed 

to  the  proper  office  to  be  filed  0    10 

Every  proceeding  filed 020 

Every  adimiision  of  an  attorney  10    0 

Every  approbation  of  commissioners  for  taking  affida- 

vita  or  special  bail 0    2    6 

Every  commission  for  taking  affidavita  or  special  bail, 

exclusive  of  stamp  duty,  engrossing  and  sealing      .TOO 


6  0 
5  0 
1    0 


•  The  notict  that  hat  been  iatued  relating  to  tbe  pajrment  of  theie  fees 
by  stamps  will  be  fbnnd,  postt  p.  618. 

The  same  fees  are  to  be  ti^en  in  proceedings  before  the  masters  under 
80  ft  SI  Viet.  0.  68,  as  in  the  same  procee<tfBgs  before  the  Judges.  R.  G.. 
M.T.  1867  (ante,  p.  466). 
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t    s,    i. 
Every  other  commiBiion  for  any  parpoce  whatCTer,  ex- 
clusive of  ttamp  duty,  engroning  and  sealing       ..    0  10    0 
Every  acknowledgment  by  married  women    . .         • .     0  10    0 
Office  copies  of  judge**  notea^  or  of  any  other  proceed- 
ing whatever,  per  folio          .  •         . .         •  •         ..006 
Every  recognisance  or  bond  of  any  description  what- 
ever       0  10    0 

Every  allowance  of  writ  of  error         0  10    0 

Bail  on  cepi  corpus,  habeas  corpus,  error  or  cjeotnent    0    2    0 
Delivering  bail  piece  off  the  file,  or  justification  of 

bail 0    2    0 

Every  committal  ••         ••         ••         ••         ..050 

Every  exhibit  signed  by  judge  0    10 

Producing  judge's  notes ••     0    5    0 

Bill  of  exceptions  signed  by  judge 0    5    0 

Order  in  legacy  duty  cases        0    5    0 

Crown  revenue  cases,  from  defendant 0    5    0 

Attendance  in  any  court  or  otherwise,  under  subpc^na 
or  special  order  of  court,  to  give  evidence^  or  pro- 
duce documents  • .         . .         •  •  per  day     10    0 
Attendance  as  a  commissioner  to  take  affidavit,  &e., 
or  at  a  judge's  house,  or  elsewhere,  at  request  of 

parties 0  10    0 

Appointment  of  commissioners  under  glebe  exchange     10    0 
Allowance  of  bye- laws  or  uble  of  fees  ••         ..     10    0 

Report  on  private  bill •         ••         ..500 

'  Attendance  by  counsel,  each  side 0    5    0 

Nate. — All  plans,  sections,  &&,  accompanying  any  order  or 
office  copy  to  be  paid  for  by  the  party,  according  to  the 
actual  cost 
In  cases  where  the  party  has  been  allowed  to  sue  in  fvrmi 
pauperis,  the  fees  are  not  to  be  demanded  or  taken,  nor 
in   cases   where   such   fees  would  be  payable  by  any 
Revenue  or  other  Government  department 
All  other  fees  than  those  before  mentioned  are  hereby 
abolished,  and  are  not  to  be  taken  by  any  person  at  the 
judges*  chambers  under  any  pretence  whatever. 
Given  under  our  hands  at  the  Treasury  Chambers,  White- 
hall, this  twentieth  day  of  November,  1852. 

ChandoSf  )  Two  of  the  Commissioners  of 

Thos,  Bateson, )      Her  Msgesty's  Treasury. 

We,  the  undersigned  Judges  of  the  Superior  Courts  of  Common 
Law,  do  settle,  allow,  and  sanction  the  before-mentioned  table  of 
fees  prepared  by  the  Commissioners  of  Her  Majesty's  Treasury,* 
and  we  do  hereby  establish  the  same,  under  the  provisions  of  the 
aforesaid  act. 

Dated  the  twenty-second  dav  of  November,  1852. 

/t— .«ik^*i  /Lord  Chief  Justice  of  the  Court 

^^^^*'"'  \  of  Queen's  Bench, 

r-x-  T— ;.  J  ^^^^  Chief  J  ustice  of  the  Court 

John  JervU,  |  ^^  Common  Pleas. 

Frea.PollocK  •  {^^"^  ^*^Lf  e^X^uLJ"' "^'^^ 
Tv.'Sm,  \  Judges  of  theCourtof  Common 
T.  N.  Tal/ourd,    J  *^'*^ 
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The  before-mentioned  tables  of  feei  having  been  sanctioned 
and  allowed  by  the  Lord  Chief  Justices,  the  Lord  Chief  Baron, 
and  other  Judges,  as  required  by  the  said  act,  we  do  hereby 
order  that  the  said  tables  of  fees  be  inserted  and  published  in  the 
London  Gazette. 

Treasury  Chambers,  Whitehall,  the  twenty-second  day  of 
NoTember,  1852. 

Chandost         \  Two  of  the  Commissioners  of 
Thos.  Bateton,}      Her  Majesty's  Treasury. 


FEES  TO  BE  TAKEN  BY  THE  ASSOCIATES. 

In  pursuance  of  an  act  passed  in  the  session  of  Parliament 
held  m  the  fifteenth  and  sixteenth  years  of  the  reign  of  Her 
Majesty,  chapter  73,  intituled  **Jn  Act  to  make  provision  for  a 
perwumtnt  Establishment  qf  Officers  to  perform  the  Duties  at  Nisi 
Prims  in  the  Superior  Courts  of  Common  Lawt  and  for  the  Payment 
rfgueh  Officers  and  of  the  Judges*  Clerks  by  Salaries,  and  to  abolish 
etrUdn  Offices  in  those  Courts;'*  We,  the  undersigned,  have  caused 
the  under- mentioned  altered  and  amended  *Table  of  Fees  to  be 
prepared,  specifying  the  fees  proper  to  be  demanded  and  taken  by 
the  associates  in  the  Superior  Courts  of  Common  Lawi  namely  :— 

£  s.    d. 
On  entering  any  cause  for  trial        *••         ••         ••100 

On  receiving  the  record ..         ..100 

On  returning  the  postea 100 

On  re-entering  and  receiving  the  record  of  any  cause 

which  has  been  withdrawn  or  struck  out  ••  ..  10  0 
On  receiving  a  writ  of  subpoena  to  attend  any  court. .  10  0 
For  attendance  at  any  court  on  a  writ  of  subpoena  for 

every  day  after  the  first  day 10    0 

All  other  fees  than  those  before  mentioned  are  hereby  abolished, 
and  are  not  to  be  taken  by  any  person  in  the  Associates'  offices 
imder  any  pretence  whatever. 

A.  E.  CocKBURN,  Lord  Chief  Justice  of 

the  Court  of  Queen's  Bench. 
W.  Erle,  Lord  Chief  Justice  of  the  Court 

of  Common  Pleas. 
Fred.  Pollock,  Lord  Chief  Baron  of  the 

Court  of  Exchequer. 
G.  Bramwbll,  Baron  of  the  Court  of 

Exchequer. 
Colin  Blackburn,  Justice  of  the  Court 

of  Queen's  Bench. 
Montague  Smith,  Justice  of  the  Court 

of  Common  Pleas. 

N.B.'-T^  above  rules  were  published  in  the  London  Gazette  qf 
the  28/A  December,  1865. 


•  The  original  table  of  feet  to  be  taken  in  the  Asaociatet*  offices,  and 
hereby  abolished,  was  allowed  by  the  Jndgei  on  the  SSad  November,  1852. 
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FEES  OF  CLERKS  OF  ASSIZE.* 

In  pumunce  of  an  act  passed  in  the  session  of  Parliament 
held  in  the  15th  and  16th  years  of  the  reign  of  Her  Migesty, 
chapter  7Z,  entitled  «  Jn  Act  to  make  provuiom  fir  a  permmmeni 
Ettablitkmeni  qf  Qfflcen  to  perfirm  the  Duties  at  Nisi  Prius  tn  the 
Superior  Courts  rf  Commwi  Law,  and  fir  the  Payment  t^eueh  Qfi^ 
cers  and  qf  the  Judges*  Clerks  by  Salaries,  and  to  abolish  eertaim 
Offices  in  those  Courts  ;**  We,  the  undersigned,  have  canaed  the 
under-mentioned  altered  and  amendedf  Tahle  of  Fees  to  be  pre- 
pared, specifying  the  fees  proper  to  be  demanded  and  taken  by 
the  clerks  of  assise  as  associates  and  their  officers  in  reference  to 
proceedings  at  Nisi  Prius  on  the  circuits,  namely: — 

£  s.  d. 

On  entering  any  cause  for  trial  2.00 

On  returning  the  postern  10    0 

On  re-entering  the  record  of  any  cause  that  has  been 

withdrawn  or  struck  out        100 

On  receiving  a  writ  of  subpoena  to  attend  any  Court     10    0 
For  attendance  at  any  court  on  a  writ  of  subpoena  for 

CTery  day  after  the  first  day 10    0 

All  other  fees  than  those  before  mentioned  are  hereby  abolished, 
and  are  not  to  be  taken  by  any  of  the  above-mentioned  officers 
under  any  pretence  whatever. 

A.  £.  CocKBURN,  Lord  Chief  Jasttoe  of 
the  Court  of  Queen's  Bendi. 

W.  Erle,  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas. 

Fred.  Pollock,  Lord  Chief  Baron  of 
the  Court  of  Exchequer. 

Samuel  Martin,  J  as.  Willss,  Coltk 
Blackburn,  Judges  of  the  Superior 
Courts  of  Common  Law. 

The  before-mentioned  altered  and  amended  table  of  feea  baring 
been  sanctioned  and  allowed  by  the  Lord  Chief  Justices,  the  Lord 
Chief  Baron,  and  other  judges,  as  required  by  the  before-aoentioned 
act  of  parliament,  we  do  hereby  order  that  die  said  table  of  fees 
be  inserted  and  published  in  the  London  Gazette. 
Treasury  Chambers,  Whitehall,  the  12th  day  of  February, 
1866. 

W.  E.  Gladstone, 
Luke  Wbitb, 
Two  of  the  Commissioners  of  Her  Majesty's  Treasury. 


•  For  the  ralei  issued  for  the  collection  of  these  feet  by  stamps,  vidt^Mt, 
p.  529. 

t  The  original  table  of  fees  hsnby  aboHaked,  was  allowed  br  the  Judget 
on  the  24th  of  Februsiy,  186S. 
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THE  COMMON  LAW  COURTS  (FEES)  ACT, 
1865. 

[28  Vict.  c.  45.] 

An  Act  to  provide  for  the  Collection  by  means  of 

Stamps  of  Fees  payable  in  the  Superior  Courts 

of  Law  at  Westminster^  and  in  the  Offices  be* 

longing  thereto.  [19th  June,  1865.] 

Bb  it  enacted  hj  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parh'ament  assem- 
ble(^  and  by  the  authori^  of  the  same,  as  follows: 

1.  From  and  after  the  thirty-first  day  of  December,  one  From  and 
thousand  ei^ht  hundred  and  sixty-five,  or  from  and  after  jJJw  ^u^' 
such  earlier  time  as  the  Commissioners  of  Her  Majesty's  Trea-  payable  in 
sury,  with  the  concurrence  of  the  Lord  Chief  Justices  of  the  •wp«rtor 
Courts  of  Queen's  Bench  and  Common  Pleas  and  of  the  ^Ue^t^by 
Lord  Chief  Baron  of  the  Court  of  Exchequer,  by  notice  tumpt. 
published  in  the  London  Gazette,  appoint,  the  following  fees 

shall  be  collected  by  stamps;  namely,— all  fees  for  the  time 
being  payable  in  the  several  courts  and  offices,  or  to  the 
several  officers,  or  in  respect  of  the  several  matters,  specified 
in  the  first  schedule  to  this  act,  whether  under  the  several 
enactments  therein  specified,  or  otherwise,  and  all  fees  what- 
ever for  the  time  being  payable  under  any  of  those  enact- 
ments. 

2.  AH  or  any  stamps  to  be  used  under  this  act  shall  be  stamps  to  be 
impressed  or  adhesive,  as  the  Commissioners  of  Her  Majesty's  Jjj?'*f ••**  ®' 
Treasury  firom  time  to  time  direct.  aanettre. 

8.  The  Commissioners  of  Her  Majesty's  Treasury,  with  General  ruiet 
the  concurrence  of  the  Lord  Chief  Justices  and  Lord  Chief  {1  x,2il^® 
Baron,  may  from  time  to  time  make  such  rules  as  seem  fit  ^^' 

for  reeulatmg  the  use  of  stamns  under  this  act,  and  par- 
ticularly for  prescribing  the  application  thereof  to  documents 
firom  time  to  time  in  use  or  required  to  be  used  for  the  pur- 
poses of  such  stamps,  and  for  ensuring  the  proper  cancella- 
tion of  adhesive  stamps  and  keeping  accounts  of  such 
stamps. 

Under  the  power  conferred  by  this  section,  rules  {pott,  pp. 
625—681)  have  been  issued. 

4.  Any  document  which  oneht  to  bear  a  stamp  under  this  Doenments 
act  shall  not  be  of  any  validity  unless  and  unUl  it  is  pro-  J^i^^^ 
perly  stamped ;  but  if  any  such  document  is  through  mis-  be  inraikt 
take  or  inadvertence  received,  filed,  or  used  without  beinp^ 
properly  stamped,  a  judge  of  one  of  the  said  courts  may,  if 
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Nothing  to 
ioterforo 
with  powers 
of  TrtMury, 
fro.  for  alte- 
retioD  of 
foot,  &c. 


Repeal  of 
enactmenta 
in  second 
schedule. 


be  thinks  fit,  order  that  the  same  be  stamped  as  in  soch 
order  may  be  directed,  and  on  sacb  document  being  stamped 
accordingly  the  same  and  every  proceeding  relative  thereto 
shall  be  as  valid  as  if  such  document  had  been  properly 
stamped  in  the  first  instance. 

6.  Nothing  in  this  act  shall  interfere  with  the  exercise 
by  any  of  the  judges  of  the  said  courts,  or  by  the  Commis- 
sioners of  Her  Majesty's  Treasury,  or  by  any  other  autho- 
rity, of  any  power  of  altering  or  otherwise  regulating  the 
amount  of  any  fees  comprised  in  this  act,  or  of  any  salaries 
or  other  charges  for  the  time  being  bv  law  payable  thereout 
or  charged  thereon,  or  of  directing  tnat  any  fees  comprised 
in  this  act  shall  cease  to  be  applicable  to  any  charges  or  pay- 
ments charged  thereon  or  payable  thereout,  and  shall  be  from 
time  to  time  paid  into  the  receipt  of  the  exchequer,  and  be 
carried  to  and  form  part  of  the  consolidated  fund  of  the 
United  Kingdom. 

By  section  6,  the  payment  of  salaries,  &c,  oat  of  the 
money  received  for  stamps,  is  provided  for. 

Section  7  provided  that  the  accounts  should  be  laid  brfore 
Parliament, 

This  section  is  repealed  by  stat.  29  &  30  Vict.  c.  101,  s.  6 ; 
which  act,  by  s.  7,  makes  provision  for  these  accounts  bebg 
laid  before  pariiament. 

8.  From  and  after  the  time  appointed  for  the  commence- 
ment of  the  collection  of  fees  by  means  of  stamps  unda  this 
act,  the  acts  described  in  the  second  schedule  to  this  act 
shall  be  repealed  to  the  extent  in  that  schedule  specified. 


0.  This  Act  may  be  cited  as  ^ 
(Fees)  Act,  1866.'^ 


^The  Common  Law  Coort 


THE  COMMON  LAW  COURTS  (fEES)  ACT. 
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THE  FIRST  SCHEDULE. 


15  &  16  Victc73,  8. 10 
a  WilL  4&1  Vict.c.  80 
IS  &  19  Vict.  c.  126,  8.  20) 


6  &  7  Vict.  c.  20, 8.  15  ) 

(23  &  24  Vict  c  54)  } 

17  &  18  Vict.  c.  86,  88.  8,  4,  5    J 

8  &  4  Will  4,  c.  74,  8.  89 

5  &  6  Will.  4,  c.  82,  s.  6 

13&  14  Vict.  c.  75 

(17  &  18  Vict.c.  75 

20  &   21   Vict  c.  57— as  to 

EniirlaDd 
25  &  26  Vict  c.  67,  s.  Z6 
25  8fc  26  Vict  c.  96) 

1  &2  Victc  110.8.19  . 

2  fit  8  Vict  c.  11,88.  2,  4,7, 
8  9 

18  U  14  Vict  c.  75 

18   &   19  Vict  c  15— as  to 

Common  Pleas 
28  &  24  Victc  115,8.2 
(3  &  4  Vict  c.  82 
13  fit  14  Vict  c.  85. 8.  17 
16  81  17  Vict  c.  107.  88. 195— 

197 — as  to  England 
22  &  28  Vict  c  85.  s.  22 
28  &  24  Vict  c  88.  s.  4 
24&25  Victc.  184,  8.  218 
25fi£26  Victc.89.  8. 114) 
27  &  28  Victc.  112,8.8 

5  &  6  Vict  c.  86,  8. 4  ) 

(22  &  23  Vict  c.  21,  ss.  1—4)    J 


The  Superior  Courts,  and 
their  several  offices,  judges' 
chambers,  and  clerks  of 
assize  acting  as.  associates 
on  circuits. 

Crown  office,  Queen's  Bench. 

Registration  of  bills  of  sale. 
Queen's  Bench. 


Registration  of  certificates.  &c. 
of  acknowledgments  of  deeds 
of  married  women,  &c..  Com- 
mon  Pleas. 


Registration  of  judgments, 
crown  debts,  &c..  Common 
Pleas. 


Queen's  remembrancer's  office. 
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THE  SECOND  SCHEDULE. 


Setalon  and  Cbaptar. 


5  &  6  Vict. c.  86. 


6&7  Victc20. 


1S&  14Vict.c,75 


15  &  16  Vict  c.  78 


Title. 


An  Act  for  abolishing  cer- 
tain officei  on  the  reve- 
nue side  of  the  Court  of 
Exchequer  in  England, 
and  for  regulating  the 
office  of  her  Majesty's 
remembrancer  in  that 
Court. 

An  Act  for  abolishing  cer- 
tain offices  on  the  crown 
side  of  the  Court  of 
Queen's  3ench,  and  for 
regulating  the  Crown 
Office. 

An  Act  to  regulate  the  re- 
ceipt and  amount  of  fees 
receivable  by  certain 
officers  in  the  Court  of 
Common  Pleas. 

An  Act  to  make  provision 
for  a  permanent  esta- 
blishment of  officers  to 
Serform  the  duties  at 
ViBi  Prius  in  the  Supe- 
rior Courts  of  Common 
Law,  and  for  the  pay- 
ment of  such  officers 
and  of  the  judges*  clerks 
by  salaries,  and  to  abo- 
lish certain  offices  in 
those  Courts. 


Extent  of  BepcsL 


Section  five. 


Section  twelve. 


Section  one. 


Sections  fourteen 
and  twenty- 
nine. 
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GENERAL  RULES  RELATING  TO  THE  COL- 
LECTION  OF  FEES  BY  STAMPS. 

[PuRStJANT  TO  Act  28  Vict.  c.  45.] 

Whbrbas  by  an  act  passed  in  the  session  of  Parliament 
held  in  the  28th  year  of  the  reign  of  Her  Majesty,  o.  45, 
entitled  "  An  Act  to  provide  for  the  collection  by  means  of 
Stamps  of  Fees  payable  in  the  Superior  Courts  of  Law  at 
Westminster,  and  in  the  Offices  belonging  thereto/'  it  is  pro* 
Tided  by  ihe  third  section  thereof,  that  the  Commissioners  of 
Her  Majesty's  Treasury,  with  tbe  concurrence  of  the  Lord 
Chief  Justices  and  of  the  Lord  Chief  Baron,  may  from  time 
to  time  make  such  rules  as  seem  fit  for  regulating  the  use  of 
the  stamps  under  this  act,  and  particularly  for  prescribing 
the  application  thereof  to  documents  from  time  to  time  in 
nae  or  required  to  be  used  for  the  purposes  of  such  stamps, 
and  for  ensuring  the  proper  cancellation  of  adhesive  stamps, 
and  keeping  account  of  such  stamps:  Now  we,  being  two 
of  the  Loras  Commissioners  of  Her  Majesty's  Treasury, 
with  the  concurrence  of  the  Lord  Chief  Justices  and  of  the 
Lord  Chief  Baron,  do  hereby  order  and  direct  that  the  fol- 
lowing rules  be  observed  in  respect  to  stamps  used  in  the 
Superior  Courts  of  Common  Law,  and  in  the  several  offices 
connected  therewith;  the  Crown  Office,  Queen's  Bench; 
the  Office  of  Registration  of  Certificates,  &c.,  of  Acknow- 
ledgments of  Deeds  of  Married  Women,  Court  of  Common 
Pleas;  the  Office  of  Registrar  of  Judgments,  &c..  Common 
Pleas ;  the  Queen's  Bench  Remembrancer's  Office,  Court  of 
Exchequer ;  and  in  the  Judges'  Chambers ;  to  take  effect  on 
and  after  the  Ist  day  of  January,  1866. 

1.  The  stamps  to  be  used  for  collecting  the  fees  payable  in 
the  several  offices  in  the  Courts  of  Common  Law  at  West- 
minster, and  in  the  Judges'  Chambers,  by  virtue  of  the  above 
act,  shall,  subject  to  the  provisions  of  the  seventh  and 
eighth  of  these  rules,  be  stamped  or  affixed  at  the  expense  of 
the  parties  liable  to  pay  such  fees  on  or  to  the  vellum,  parch- 
ment, or  paper,  on  which  the  proceedings,  in  respect  whereof 
such  fees  are  payable,  are  written  or  printed,  or  which  may 
be  otherwise  used  in  reference  to  such  proceedings. 

2.  Where  any  of  such  fees  are  payable  in  respect  of  any 
matter  or  thing  to  be  done  bv  any  -officer  or  in  any  office  of 
the  said  courts,  or  at  the  Judges'  Chambers,  and  it  shall  not 
have  been  customary  to  use  any  written  or  printed  document 
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or  paper  in  reference  to  such  matter  or  thing  whereon  the 
stamp  could  be  stamped  or  affixed,  the  party  or  bis  attorney 
requiring  sucb  matter  or  thing  to  be  done,  or  permitted  to 
be  done,  shall  make  application  for  the  same  by  a  praecipe  or 
short  note  in  writing  or  print,  and  a  stamp  denoting  the 
amount  of  the  fee  so  payable  shall  be  stamped  or  affixed  to 
such  pnecipe  or  note. 

3.  All  adhesire  stamps  affixed  to  any  paper  or  document 
presented  to  or  kept  in  the  possession  of  any  of  the  officers 
of  the  said  courts,  or  of  tne  clerks  to  the  judges,  shall, 
before  the  act  is  done  or  permitted  to  be  done,  in  respect  of 
which  the  fee  denoted  by  such  stamp  is  payable,  be  efifeetn- 
ally  cancelled  by  some  officer  of  the  said  courts,  or  by  one 
of  the  said  clerks  to  the  judges,  by  obliterating  the  same  by 
means  of  a  hand-stamp  and  printing  ink,^  showing  the  date 
of  the  cancellation,  and  no  such  document  shall  be  filed  or 
delivered  out  until  the  stamp  thereon  shall  have  been  can- 
celled or  defaced  in  manner  aforesaid. 

4.  That  when  any  summons,  order,  or  other  docnment  has 
been  issued  by  mistake,  and  the  stamp  thereon  has  been 
cancelled  without  having  been  legitimately  u^ed,  the  Mas- 
ter, Associate,  or  other  proper  officer  of  the  department 
to  which  the  fee  is  payable,  or  the  judge*s  clerk,  shall 
certify  that  such  stamps  are  fit  subjects  for  allowance,  and 
it  shall  be  competent  to  the  Board  of  Inland  Revenue, 
upon  the  presentation  of  such  certificate,  to  allow  the  amount 
thereof. 

6.  That  distributors  of  stamps,  and  all  persons  licensed  to 
sell  stamps  in  England  and  Wales,  shall  be  permitted  to  sell 
the  stamps  above  referred  to,  and  that  an  office  be  provided 
in  or  attached  to  the  Judges'  Chambers  for  the  sale  of 
stamps. 

6.  The  several  officers  of  the  said  courts,  and  the  clerks 
to  the  several  judges,  shall,  on  or  before  the  80th  day  |of 
April  in  each  year,  make  out  an  account  of  all  stamps  can- 
celled in  their  respective  offices,  specifying  the  number  of 
each  denomination,  and  shall  render  such  account  to  the 
Lords  Commissioners  of  Her  Majesty's  Treasury,  and  the 
first  of  such  accounts  shall  be  for  the  three  months  ended 
dlst  March,  1866,  and  the  second  of  such  accounts  for  the 
year  ended  dlst  March,  1867,  and  so  forth. 

7.  And  we  do  hereby  order  and  direct,  that  the  stamp  to 
be  used  for  collecting  the  fees  payable  in  the  offices  of  the 
several  Masters  of  the  Courts  of  Common  *Law  shall  be 


*  Or  by  writing  the  InitUIa  of  such  offloer,  and  the  date  of  the 
Rule  26th  Februairy,  1866  (potti  p.  630). 
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stamped  or  affixed  at  the  expense  of  the  parties  h'able  to  pay 
8uch  fees  on  the  several  documents  mentioned  in  the  second 
column  of  the  subjoined  Table : 

F€99  taken  in    the    Offices  rf  the 

Mastert  qf  the  Courtt  qf  Queen*t         „,  ^    t      -,     ^ 

Bench,  Comman  Pleas,  and  Bx^        ^'^'^'  ^  *'  <«^**^  «P<» 
chequer,  in  respect  qf 

Every  writ Praecipe. 

EYery  appearance Appearance  piece,  which 

shall  be  of  linen  paper 
of  the  same  size  and 
shape  as  the  parchment 
appearance  pieces  here- 
tofore used. 

Filing  every  document        . .         . .     Document  filed. 

Amending  any  proceeding  . .         . .     Order  to  amend. 

Every  rule Rule. 

Every  judgment       Entry  in  masters'  book. 

Taxing  bill  of  costs . .        * . .         . .     Bill  taxed. 

References  to,  or  examinations  by 

masters Certificate,     examination 

or  report. 

Payment  of  money  into  court         . .     Entry  in  masters'  book. 

Every  certificate 'Certificate. 

Office  copies  of  documents  . .         . .     Office  copy. 

Searches        Praecipe  or  note  filed. 

Every  affidavit  or  affirmation  . .     Affidavit,  &c. 

Allowance  and  justification  of  bail, 
taking  special  bail  as  commis- 
sioners       Bail  piece. 

Filing  affidavit  and  enrolling  articles 

of  clerkship  Entry  in  masters*  book. 

Every  re-admission  of  an  attorney. •     Rule  for  re-admission. 

8.  And  we  do  further  order  and  direct,  that  a  book  or 
books  be  kept  in  the  offices  of  the  Associates  of  the  Courts 
of  Queen's  Bench,  Common  Pleas,  and  Exchequer,  in  which 
book  or  books  shall  be  entered  the  names  of  the  several 
causes,  against  which  shall  be  placed  adhesive  stamps  of  the 
value  required  during  the  different  stages,  and  it  shall  be  the 
duty  of  the  Associate,  or  of  such  one  of  his  clerks  as  he 
shall  direct  to  do  it,  to  cancel  such  stamps  in  the  manner 
hereinbefore  provided,  immediately  after  they  are  placed  in 
snch  books. 

Given  under  our  hands  at  the  Treasury  Chambers,  White- 
hall, this  fifteenth  day  of  December,  one  thousand  eight 
htindred  and  sixty- five. 

RUSSBLL, 

E.  U.  Knatchbull-Huoessen. 
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We  do  hereby  eignify  our  ooncorreDce  in  the  befiore- 
mendoned  Rules  and  Regulations: — 

A.  CocKBUBN,  Lord  Chief  Justice 

of  the  Court  of  Queen's  Bench. 

W.  Erlb,  Lord  Chief  Justice  of  the 

Court  of  Common  Pless. 
F&BD.  Pollock,  Lcmi  Chief  Banu 
of  the  Court  of  Exchequer. 
I6ih  December,  1865. 

For  rules  junder  this  act,  reUtinif  to  fees  on  the  Court  of  Ex- 
chequer, Revenue  side  (dated  18th  December,  1865),  see  L.  J. 
35,  Com.  Law,  23. 


The  following  notice  has  been  issued  with  regard  to  the  pay- 
ment of  fees  in  judges'  chambers,  by  stamps. 

The  Judobs*  Chambers, 
80M  December,  1865. 
The  following  regulations  as  to  stamps  on  the  transaction  d 
budness  at  these  chambers  will  be  strictly  obsenred  on  and  after 
the  first  day  of  January,  1866. 

The  following  documents,  before  being  presented  to,  or  left 
with  the  judges'  clerks,  must  have  the  proper  stamp  or  stampi 
afllxed  thereon  or  thereto,  viz. : — 

£   i.  d. 
Every  affidavit  left  or  filed  in  support  of  ex  parte  ap- 
plications         010 

Every  affidavit  intended  to  be  used  or  read  or  referred 
to  prior  to  the  application  being  heard  before  the 

judge 0    10 

Every  affidavit  before  being  tendered  to  be  sworn  or 

affirmed  (each  deponent) 0    10 

Every  exhibit  (requiring  signature  of  judge  or  com- 
missioner)        010 

Every  special  or  appeal  case,  demurrer  or  error  book, 

certificate,  fiat,  caveat,  &c 0    5    0 

"  Every  bail  on  cepi  corput,  error,  &c.        •  •         ..020 
Every  recognizance  (on  bond,  newspaper  and  die 

like)         0  10    0 

Acknowledgment  by  married  women,  every  ac- 
knowledgment      0  10    0 

Every  fiat  for  allowance  of  coats  in  actions  under 
20/.  where  judgment  is  signed  by  default  for 
want  of  appearance 0    2    0 

SummoMes  to  he  attended  hy  OouneeL 

Prior  to  the  same  being  heard,  the  stamp  must  be 
affixed  on  the  originiu  or  copy  summons  by  the 
party  giving  the  notice,  and  if  opposed  by  counsel 
the  party  opposing  must  affix  a  similar  stamp  on  the 
original  or  copy  served  ••     0    5    0 

*  Ai  to  tliese  4ociimeDts,  *'  The  stamp  to  be  affixed  upon  a  pnedpt 
pspsr." 
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As  to  the  following  documents,  the  parties  applying  for  the 
same  must  be  prepared  with  the  necetsary  stamp  or  stamps  to 
affix  thereon,  viz. : — 

£  s.  d. 

Bvery  summons  for  writ  of  trial  0    10 

Bvery  other  summons 020 

Every  order  for  writ  of  trial 0    10 

Every  order  of  an  ordinary  nature 0    2    0 

Every  order  of  a  special  nature  0    6    0 

Every  admission  of  an  attorney  10    0 

Every  approbation  for  commission  to  take  affidavits  •  •     0    2    6 
Every  commission  for  taking  affidavits  or  special  bail 

exclusive  of  stamp  duty  .  •  •  •  •  •  ..100 
Every  office  copy  affidavit  or  other  proceeding,  per 

folio 0    0    6 

N.B.— Tfc««e  Ustt  do  not  inelude  all  the  feet  receivable  at  the 
Judges*  Chambers,  but  only  such  as  are  qf  daily  oeeurrenee. 


REGULATIONS  AS  TO  THE  PAYMENT  OF  FEES 
BY  STAMPS  ON  THE  CIRCUITS. 

Whbrbas  by  an  Act  passed  in  the  Session  of  Parliament 
held  in  the  twenty -eighth  year  of  the  reign  of  Her  Majesty, 
cap.  46,  intitnled  "  An  Act  to  provide  for  the  Collection,  oy 
means  of  Stamps,  of  Fees  payable  in  the  Superior  Courts  of 
Law  at  Westminster,  and  in  the  Offices  belangina  thereto  ** : 
It  18  provided  by  the  third  section  thereof,  that  the  Commis- 
sioners of  Her  Majesty's  Treasury,  with  the  concarrence  of 
the  Lords  Chief  Justices  and  of  the  Lord  Chief  Baron,  may 
from  time  to  time  make  such  rules  as  seem  fit  for  reeulating 
the  use  of  the  stamps  under  this  act,  and  particularly  for 
prescribing  the  application  thereof  to  documents,  from  time 
to  time,  in  use  or  required  to  be  used  for  the  purposes  of 
such  stamps,  and  for  insuring  the  proper  cancellation  of 
adhesive  stamps,  and  keeping  account  of  such  stamp.  Now 
we,  being  two  of  the  Lords  Commissioners  of  Her  Majesty's 
Treasury,  with  the  concurrence  of  the  Lords  Chief  Justices 
and  of  the  Lord  Chief  Baron,  do  hereby  order  and  direct 
that  the  following  rules  be  observed  in  respect  to  stamps 
used  and  taken  inreference  to  proceedings  at  Nisi  Prius,  on 
the  circuits,  by  the  clerk  of  assize  acting  as  associate,  his 
officers  and  clerks : — 

1.  The  stamps  to  be  used  for  collecting  the  fees  payable 
to  the  clerks  of  assize  as  associates  on  circuit,  shall  be  pro 
cured  and  paid  for  by  the  parties  liable  to  pay  such  fees. 

2.  A  book  or  books  shall  be  kept  by  the  clerks  of  assize 
acting  as  associates  on  circuit,  in  which  book  or  books  shall 
be  entered  the  names  of  the  several  causes,  against  which 
shall  be  placed  adhesive  stamps  of  the  value  required  during 
the  different  stages  of  a  cause,  and  it  shall  be  the  duty  of  the 
clerk  of  assize  acting  as  associate,  or  of  his  officer  or  clerk, 
to  cancel  such  stamps  immediately  after  they  are  placed  in 

D.  A  A 
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soch  books,  either  by  obliteretiDg  the  same  hj  meaBs  of  a 
band  stanap  and  printing  ink,  or  by  writing  his  initiab  and 
the  date  or  cancellation  thereon. 


8.  The  fees  payable  to  the  clerks  of  assize  acting  as  i 
dates  on  circuits,  on  receiving  writs  of  subpoena  and  fnr 
attendance  on  such  writs,  shaU  be  taken  in  stamps,  which 
shall  be  affixed  to  such  writ,  and  be  cancelled  by  the  clerk 
of  assiie  or  his  officer,  in  the  manner  hereinbefore  proyided. 

4.  That  when  any  stamp  has  been  cancelled  without  having 
been  legitimately  used,  the  clerk  of  assize,  or  bis  deputy, 
shall  certify  that  such  stamp  is  a  fit  subject  for  allowance; 
and  it  shall  be  competent  to  the  Board  of  Inland  Reyenue, 
upon  the  presentation  of  such  certificate,  to  allow  the  amouDt 
thereof. 

6.  That  distributors  of  stamps,  and  all  persons  licensed  to 
sell  stamps  in  Enghind  and  Wales,  shall  b«  permitted  to  sell 
the  stamps  above  referred  to. 

6.  The  several  clerks  of  assize  shall,  on  or  before  the  Slst 
day  of  December  in  each  year,  make  out  an  account  of  all 
stamps  cancelled  in  their  respective  offices,  specifying  the 
number  of  each  denomination,  and  the  circuits  on  which 
such  stamps  were  respectively  received,  and  shall  render 
such  account  to  the  Lords  Commissioners  of  Her  M«gesty's 
Treasury. 

GKven  under  our  hands  at  tiie  Treasury  Chamben^  White- 
hall, this  18tii  day  of  February,  1866. 

W.  P.  Adam. 
LuKB  Whitb. 

We  do  hereby  signify  our  concurrence  in  the  before-men- 
tioned Rules  and  Regulations. 

A.  £.  CooKBURir,  Lord  Chief  Justice  of  the 
Court  of  Queen's  Bench. 

W.  Erlb,  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas. 

Fbbdbbick  Pollock,  Lord  Chief  Baron  of 
the  Exchequer. 


REGULATIONS  AS  TO  THE  MODE  OP  CANCEL- 
LING  STAMPS. 

Whbrbas  by  an  Act  passed  in  the  Session  of  Parliament, 
heki  in  the  twenty-eighth  year  of  the  reign  of  Her  M^es^, 
cap.  45,  intituled  ^*  An  Act  to  proftlde  for  the  CoileetUm,  m/ 
meam  of  Stamps  of  Fees  patfobU  in  tM  Superior  Courts  m 
Law  at  Westminster^  aasd  in  the  Cffiees  beiimgima  thereto*^: 
It  is  provided  bv  the  third  section  thereof,  tiut  the  Commis- 
sioners of  Her  Majesty's  Treasury,  with  the  ooncurreBce  of 
the  Lords  Chief  Jastioct  and  of  tbt  Lord  Chief  BaroS|  nay 
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from  time  to  time  make  raoh  rules  as  seem  fit  for  regulating 
tbe  use  of  tbese  stamps  under  this  act,  and  particularly  for 
prescribing  the  application  thereof  to  documents,  from  time 
to  time,  in  use  or  required  to  be  used  for  the  purposes  of  such 
stamps,  and  for  insuring  the  proper  cancellation  of  adhesive 
stamps,  and  keeping  account  of  such  stamps.    And  whereas, 
by  an  order  made  in  pursuance  of  the  said  act  on  December 
16th  last,  it  was  oraered  that  all  adhesive  stamps  affixed  to 
any  paper  or  document,  presented  to  or  kept  in  the  possession 
of  any  officers  of  the  said  courts,  or  of  the  clerks  to  the 
judges,   should,  before  the  act  is  done  or  permitted  to  be 
done,  in  respect  of  which  the  fee  denoted  by  such  stamp  is 
payable,  be  effectually  cancelled  by  some  officer  of  the  said 
courts,  or  by  one  of  the  said  clerks  to  the  judges,  by  obli- 
terating the  same  by  means  of  a  hand  stamp  and  printins^ 
ink,  showing  the  date  of  the  cancellation;  and  no  such 
document  should  be  iiled  or  delivered  out  until  the  stamp 
thereon  should  be  cancelled  or  defieused.    And  whereas  it  is 
expedient  to  alter  the  said  order;  now,  we  being  two  of  the 
Lords  Commissioners  of  Her  Majest^r's  Treasury,  with  the 
concurrence  of  the  Lords  Chief  Justices  and  of  the  Lord 
Chief  Baron,  do  hereby  order  and  direct  that  all  stamps 
directed  by  the  said  order  to  be  cancelled,  may  be  so  can- 
celled by  writing  thereon  the  initial  letters  of  the  name  of 
the  person  by  whom  the  same  is  so  directed  to  be  cancelled, 
and  the  date  of  such  cancellation,  or  in  the  manner  directed 
by  the  said  order. 

Given  under  our  hands  at  the  Treasury  Chambers,  White- 
hall, this  26th  day  of  February,  1866. 

RnSSBLL. 

W.  P.  Adam. 

We  do  hereby  signify  our  concurrence  in  the  before-men- 
tioned Rule. 

A.  E.  CooKBURN,  Lord  Chief  Justice  of  the 
Court  of  Queen's  Bench. 

W.  Eblb,  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas. 

Fbbdbrick  Pollook,  Lord  Chief  Baron  of 
the  Court  of  Exchequer. 
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ABANDONMENT  OF  ACTION: 

against  defendants  who  have  appeared,  where  writ  it  specially 

indorsed,  88. 
or  continuance,  proceedings  to  compel,  in  case  of  death,  289. 

ABATEMENT  OF  ACTION: 

introductory  observations,  xix. 

action  not  to  abate  by  death  of  plaintiff  or  defendant,  if  the  right 

of  action  survives,  116. 
in  replevin,  116. 
proceedings  in  case  of  death  of  one  or  more  of  several  plaintiffs 

or  defendants,  116. 
suggestion  of  death  in  such  case,  116. 
proceedings  in  case  of  death  of  a  sole  or  sole  surviving  plaintiff, 

117. 
suggestion  of  death  of  sole  plaintiff,  117. 
trial  of  truth  of  suggestion,  117. 

proceedings  in  case  of  death  of  a  sole  or  a  sole  surviving  defend- 
ant, 117— 119. 
where  death  occurs  before  declaration,  119. 
where  death  after  issue  joined,  119. 
effect  of  death  of  either  party  between  verdict  and  judgment, 

119. 
proceedings  where  death  occurs  after  interlocutory  and  before 

final  judgment,  120. 
writ  of  revivor  in  such  case  to  be  issued,  120. 
marriage  not  to  abate  action,  122. 
nor  proceedings  in  error,  138. 

as  to  effect  of  death  in  proceedings  in  error,  tet  Error. 
bankruptcy  or  insolvency  of  plaintiff,  when  not  to  abate  action, 

122. 
in  actions  by  husband  and  wife,  123. 
proceedings  under  C.  L.  P.  Act,  1864,  by  defendant,  where  action 

before  the  C.  L.  P.  Act,  1852,  would  have  abated,  287. 
Se9  Parties. 

Plea$  in: 

for  nonjoinder  of  plaintifib,  43. 

in  actions  on  contract,  39. 

in  actions  of  tort,  39. 

of  coverture,  41. 

affidarit  of  truth  of,  40,  41. 

replication  to,  46. 

for  nonjoinder  of  defendants,  45. 

costs  after  plea,  46. 

affidavit  of  residence  of  defendant  not  joined,  40. 

amendment  of  process  after  plea,  44,  68. 

plaintiff  may  still  enter  a  cattetur  breve,  instead  of  amending,  64. 
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ABATEMENT  OF  ACTION -amimued. 
PUoi  te— continued. 

manner  of  entering  eoitffiir  hrefHt  64. 
subsequent  proceedings  against  persons  named  in  plea  of,  4<^ 
commencement  of  declaration  after  plea  where  plaintifl^  widioat 
joining  issue,  brings  a  new  action,  64. 

ABROAD,   disability  in  proceedings  in  error  from  being,  12$.     Set 
Beyond  the  Seas. 

ABSENCE,  beyond  seas,  «ee  Beyond  the  Seas. 

ACCEPTANCE  of  bills  of  exchange,  341.    Sse  Bills  of  Excbanoe. 

ACCEPTOR  OP  BILL :  «m  Statins  Proobbdinos. 

ACCIDENT : 

relief  against,  by  courts  of  equity,  278. 

by  superior  courts  in  cases  of  forfeiturt  for  not  insariog,  216. 
Se€  Relief. 

ACCORD  AND  SATISFACTION: 

may  be  pleaded  with  other  pleas  without  leave,  82. 

ACCOUNT: 

power  of  judge  to  decide  matters  of,  in  a  suouoary  way,  or  to 

refer  to  arbitration,  206,  208. 
merchants',  ue  Merchants*  Accounts. 
stated,  form  of  count  on,  196. 

ACKNOWLEDGMENT  by  agent  to  have  same  effk:t  as  by  party, 
when,  843. 

ACT :  $ee  Statute. 

title  of  C.  L.  P.  Act,  1852. .  186. 

commencement  of  C.  L.  P.  Act,  1852. .1. 

that  act  not  to  extend  to  Ireland  or  Scotland.  186. 

but  to  extend  in  part  to  the  Palatine  Courts  of  Lancaster  and 

Durham,  182. 
and  to  British  subjects  out  of  the  jurisdiction,  16* 
to  foreigners  out  oif  the  jurisdiction,  27* 
and  may  be  extended  to  any  Court  of  Record  in  England  or 

Wales  by  an  Order  in  Council,  182. 
commencement  of  C.  L.  P.  Act,  1854.  .298. 
title  of  same,  294. 

that  act  not  to  extend  to  Scotland,  294. 
but  to  extend  in  part  to  Ireland,  294. 
and  in  part  to  all  courts  of  ciyil  judicature  in  England,  293. 
to  extend  to  the  Palatine  Courts,  292. 
and  may  be  extended  to  all  Courts  of  Reoord  in  England  and 

Wales,  298. 
commencement  of  C.  L.  P.  Act,  1860.  .827* 
title  of,  827. 

may  be  extended  to  Courts  of  Record,  827. 
proyisions  of,  relating  to  counties  palatine,  825, 826. 
Summary  Procedure  on  Bills  of  Exchange,  828.    And  set  Bills 

OF  Exchange— Extent. 
Mercantile  Law  Amendmentt  1856.. 886. 
judge's  chambers,  845. 
relating  to  witnesses,  487. 
disallowing  double  costs,  481. 
relating  to  limiutions  of  actions  under  local  and  penonal  acti, 

482. 
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ACT — eontiifed. 

relating  to  notice!  of  aetion  under,  482. 

relating  to  plea  of  general  issue  under,  482. 

for  extending  to  Scotland  and  Ireland  power  of  Lord  Chancellor 
to  grant  commissions  for  taking  affidavits,  484. 

amending  the  law  of  property,  497.    See  Judom ents. 

to  amend  the  law  relating  to  petitions  of  right,  489. 

for  the  ascertainment  of  the  law  of  fioreign  coun^es,  502. 

to  amend  the  law  of  judgments,  605. 

relating  to  nisi  prius  officers,  609. 

relating  to  the  collection  of  fees  by  stamps,  621. 

relating  to  the  Court  of  Exchequer  (Revenue  Side),  608. 
jtcte  Repealed: — 

12  Geo.  1,  c.  29  (to  prevent  frivolous  and  vexatious  arrests;  jbo 
much  as  relates  to  entering  an  appearance  for  defendant),  32. 

14  Geo.  2,  c  17  (so  far  as  relates  to  judgment  as  in  case  of  a  non« 
suit),  92. 

2  WilL  4,  c.  39  (for  the  uniformity  of  process  in  personal  actions ; 
80  much  as  relates  to  the  directions  of  writs,  and  to  alias  and 
pluries  writs,  &c.,  and  so  much  as  relates  to  the  entering  an 
appearance  for  the  defendant),  8. 

8  &  4  Will.  4,  c.  42,  s.  17,  writs  of  trial,  869. 

4  &  6  Will.  4,  c.  62 ;  2  &  3  Vict.  c.  16  (in  part  only,— for  im- 
proving the  practice  and  proceedings  in  the  Palatinate  Courts 
of  Lancaster  and  Durham  as  to  the  duration  of  writs,  &c.), 
186. 

16  &  16  Vict.  c.  Ixxii,  ss.  119,  200  (City  of  London  Small  Debts 
Court),  as  to  costs,  330. 

C.  L.  P.  Act,  1864,  see.  88,  giving  jurisdiction  under  tiie  repealed 
Shipowners*  Act,  63  Geo.  3,  c  169.  .296,  824. 

C.  L.  P.  Act,  1860,  s.  34,  relating  to  costs,  323. 

provisions  of  all  statutes  not  inconsistent  to  remain  in  force,  176. 

ACTION :  iee  Real  Actions. 

meaning  of  the  word,  181,  292,  326. 

form  or  cause  of,  need  not  be  mentioned  in  writ  of  summons,  3. 

what  actions  are  within  the  Acts,  2, 116, 181, 292. 

what  actions  are  within  the  regulse  generates,  847,  n. 

bow  commenced,  1, 2. 

by  husband  and  wife,  consolidation  of,  47* 

parties  to,  3, 88. 

joinder  of  causes  of,  48. 

no  other  to  be  brought  in  respect  of  same  cause  by  persons  joined 

as  plaintiffs,  314. 
for  wrong,  costs  of,  see  Certificate. 
under  Summary  Procedure  on  Bilb  of  Exchange  Act9,  iee  Bills 

OP  EXCHAMOB. 

limitations  of,  provisions  of  Mercantile  Law  Amendment  Act, 
1866,  as  to,  341—844. 


genal,  rules  as  to  compounding,  381. 
y  or  against  assignees,  &c.  cha 


by  or  against  assignees,  &c.  character  in  whi^  party  sues  or  is 

sued  not  in  bsue  unless  denied,  429. 
abatement  of,  tee  Abatement. 
by  infants,  tee  Infancy— Infant. 

ACTIONEM  NON: 

and 
ACTIONEM  ULTERIUS:     ^ 

allegations  of,  in  pleadings  unnecessary,  67* 


} 
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ADDITION : 

of  neither  party  required  in  tnmmonf,  2. 

ADDITIONAL  PENALTY: 

of  It  to  be  paid  on  tumping  documents  at  the  trial,  23S. 

ADDRESS: 

defendant  appearing  in  person  must  give,  86. 

ADDRESSES  TO  THE  JURY,  217. 

ADJOURNMENT: 

of  trial,  introductory  obserrations  on,  xv. 

of  trial,  218.  . 

power  of,  extends  to  all  courts  of  civil  judicature  in  England  and 

Ireland,  29S. 
in  what  cases  likely  to  be  granted,  218. 
of  inquiry  before  master.  b9. 
of  examination  of  witnesses  by  court  or  judge,  246. 

ADMINISTRATOR:  Me  Executor. 

ADMIRALTY,  COURT  OF: 

cannot  review  garnishee  order,  216. 

lien  given  under  Auoroeys  Act,  applies  in,  268,  n. 

ADMISSIBILITY  IN  EVIDENCE: 

of  unstamped  documents,  on  payment  of  duty  and  penalty,  236. 

ADMISSION: 

of  documents,  101,  857,  858. 

form  of  notice  of,  102,  357,  858. 

extent  of  enactment  as  to  notice,  102. 

notice  of,  may  be  given  to  admit  documents  not  in  the  ponession 

of  the  party  giving  it,  858. 
effect  of,  102. 

costs  of  proving  documents,  if  notice  to  admit  is  not  given,  102. 
time  within  which  to  give  notice  of,  108. 
proof  of,  104. 

affidavit  of  signature  to,  104. 
notice  to  produce  document  in  respect  whereof  notice  to  admit 

has  been  given,  «ee  Notice. 
may  waive  the  necessity  for  calling  attesting  witness,  284. 

ADVERSE  WITNESS: 

how  far  party  producing,  may  contradict  him,  280. 

AFFIDAVIT: 

rules  as  to,  885, 462. 

to  be  drawn  up  in  first  person  and  divided  into  numbered  para- 
graphs, 462. 

of  service  of  writ,  10. 

where  personal  service  is  evaded,  11, 12, 18, 14,  26,  27. 

the  like  in  case  of  British  subjects  resident  out  of  the  jurisdic- 
tion, 16, 17, 18, 19,  26, 27. 

of  service  of  writ,  &c.  in  proceedings  against  a  foreigner  out  of 
the  jurisdiction,  27. 

before  consul  to  enable  the  court  or  judge  to  direct  proceedings 
against  a  defendant  out  of  the  jurisidiction,  80. 
Form  and  incidents  of,  in  general:  19—26,  462. 

title  of  the  court  and  of  the  cause  in,  19. 

after  death  of  parties,  116. 

parties  to,  19. 

their  initials,  20. 
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AFVlDAVlT'-iiimtimieiL  ^ 

Font  and  incidents  qf  in  general — continued. 

parties  suing  in  representative  character,  20. 

by  whom  made,  20. 

•bode  and  addition  of  deponents  in,  20,  21 ;  20,  Addenda. 

of  foreigners,  20. 

of  clerks,  20. 

contents,  21,  22. 

.to  be  divided  into  paragraphs,  21,  488. 

must  be  certain  and  explicit,  21. 

as  to  deponent's  belief,  22. 

clerical  errors  and  erasures  in,  22,  26. 

parties  suing  in  en  autre  droitt  22. 

m  case  of  a  bankrupt,  22. 

in  case  of  a  surviving  partner,  22. 

statement  of  the  cause  of  action  in,  23. 

in  action  on  deeds,  23. 

on  bonds,  28. 

on  awards,  23. 

on  bills  and  notes,  28. 

on  goods  sold,  &c.,  28. 

for  work  and  materials,  28. 

for  money  lent,  paid  or  received,  24. 

on  account  stated,  24. 

on  guarantees,  24. 

on  breach  of  agreement,  24. 

for  interest,  24. 

before  whom  sworn,  24. 

before  judges  of  superior  courts  and  commissioners,  24. 

in  Scotland,  24. 

in  Ireland,  24. 

commissioners  for  taking  in  Scotland  and  Ireland,  484. 

fees  to  be  taken  by  persons  acting  as  such,  485. 

powers  to  compel  attendance  of  witnesses  before,  485. 

punishment  of  persons  refusing  to  appear  before,  485. 

payment  of  witnesses  attending  before,  486. 

no  one  compelled  to  produce  before  any  document  or  writing  not 
producible  at  trial,  486. 

abroad,  24,  25. 

before  consuls,  25,  26,  80. 

jurat  of;  25. 

when  sworn  before  a  commissioner,  25. 

by  marksmen  or  illiterate  persons,  25. 

when  abroad,  25. 

when  made  by  a  foreigner,  25. 

signature  of  deponent  to  afiBdavit,  26. 

clerical  errors  and  erasures  in  jurat,  22,  26. 

exhibits  referred  to  in  affidavits,  26. 

filing  afSdavits,  26. 
In  particular  eases — 

to  obtain  judgment  where  writ  is  not  specially  indorsed,  84. 

to  obtain  judgment  for  non*appearance  to  writ  specially  indorsed 
82. 

of  merits  to  set  aside  judgment,  84. 

where  either  party  demurs  and  pleads,  79. 

for  leave  to  plead  several  matters,  80,  81. 

to  accompany  plea  of  puis  darrein  continuance^  70. 

in  support  of  pleas  in  abatement,  40,  41. 
A  A  5 
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AFFIDAVIT— CM/lmMi. 

In  partieular  coma— coDtinnci.  * 

in  support  of  motioii  for  new  trial,  M7. 
for  leave  to  proceed  when  the  address  of  the  defiendant  appearing 

in  person  is  illusory*  86. 
for  leave  to  appear  and  defend  in  ejectment,  liS. 
of  matter  of  fact  in  alleging  error  in  (act,  134^ 
on  application  to  enter  a  suggestion  to  revive  a  judgment,  112. 
for  charging  in  execution  person  in  prison  of  eourt,  112. 
of  admissions  in  pursuance  of  n*doe,  lOi. 
affirmation  instead  of,  229. 
may  be  made  in  answer  to  afidavits  of  die  opposite  party  upon 

motions,  244. 
examination  of  persons  reflising  to  make,  248. 
in  order  to  obtain  discovery,  or  otherwise,  of  doooanents,  249, 

254. 
by  attorney  of  party  abroad  in  such  case  insufficient,  249,  n. 
but  by  the  attorney  of  a  corporation  sufficient,  249,  n. 
judge's  order  to  compel  answer  on,  as  to  documents  in  poasesaion 

of  the  deponent,  249. 
interrogatones  delivered  to  opposite  party  by  order  of  oourt  or 

judge,  to  be  answered  by,  257* 
application  for  order  to  be  made  upon,  260. 
order  for  attachment  of  debts  to  be  founded  upon,  268. 
punishment  for  making  false,  80,  286. 
in  proceedings  in  interpleader  not  to  be  entered  oi  reoocd,  804, 

812. 
in  proceedings  under  Summary  Procedure  on  Bilk  of  Exchange 

Act,  $ee  Bills  of  Exchamob. 
form  of,  of  justification  of  bail,  377. 

AFFIRMATION : 

instead  of  oath,  in  certain  cases,  229. 

provisions  as  to,  apply  to  all  courts  of  civil  judicature  in  England 

and  Ireland,  230,  293. 
penalty  for  making  false,  230,  286. 
of  judgment  below  by  Court  of  Error,  costs  on,  248. 
form  of,  of  judgment  on  special  case,  447. 

AGENT : 

indorsement  of  name  and  abode  of  country  attorney,  where 

attorney  sues  out  writ  as,  4. 
inspection  by,  256. 

See  AcKNOWLEOiaXKKT. 

AGREEMENT : 

to  refer  to  arbitration,  if  in  writing,  may  be  made  a  role  of  court, 

215.    See  Submission  to  Arbitration. 
between  master  and  merchant  seaman  must  be  attested,  285. 
for  case  by  consent,  50.    See  Special  Casb— Questions. 
as  to  damages  and  costs,  where  special  case  stated,  50. 
of   parties  to  special  case,  where  it  wiU  prevent  enror  being 

brought,  288. 

ALIAS  WRITS: 
abolished,  8. 
how  renewed  when  issued  before  C.  L.  P.  Act,  1852.. 8. 

ALLEGATIONS: 

material  in  declaration,  may  be  selected  and  traversed,  77. 
ALLOWANCES  to  witnesses,  477,  478. 


ALTERATION  in  writ  of  •ammonf,  8, 
in  affidavits,  tee  Appioatit. 

ALTERATIONS  IN  THE  LAW  OF  EVIDENCE,  218.    Su  Evi. 

PENCE. 

General  Obtervathnt,  218. 
Oral  Evidence,  219. 
admi^ibility  of  witnesses  formerly  iocoinpetent  on  tbe  ground  of 

infamy  or  interest,  219, 220. 
Statutes  for  improving  the  law,  219,  220. 
as  to  manner  of  examination,  220,  221. 
affirmation  instead  of  oath,  221. 

authority  to  a  pany  to  discredit  his  own  witness,  when,  221,  222. 
to  prove  contradictory  statements  to  have  been  made  by  an 

adverse  witness,  223. 
to  prove  a  previous  conviction  of  a  witness,  224. 
Documentary  Evidence : 
attesting  witnesses,  225. 
comparison  of  handwriting,  226. 
stamps,  228. 
stamp  duty  may  be  paid  at  trial,  228, 229. 

AMENDMENT: 

general  powers  of,  given  to  the  judges,  175,  290,  824. 
extent  of  power  for,  176, 

application  for,  to  be  within  a  reasonable  time,  178. 
costs,  178. 

of  writ  of  summons,  8,  28,  29,  45,  848. 
to  save  Statute  ci  Limitations,  28.  ' 

of  copy  of  writ,  28,  29. 

of  special  case,  50,  289;  50,  Addenda*    See  Spbcial  Case. 
of  writ  of  revivor,  114. 
of  nonjoinder  of  plaintiA^  before  trial,  88. 
of  miigoMider  of  plaintiiis  before  trial,  88. 
application  for,  39,  41. 
pleading  after,  41. 

of  nonjoinder  of  plaintiffs  at  trial,  42. 
of  nii^oinder  of  plaintiffs  at  trial,  42. 

proceedings  where  writ  is  amended  in  the  joinder  of  parties,  848. 
indorsement  of,  on  postea,  48. 

upon  pleas  in  abatement  for  nonjoinder  of  plaintifb,  44^ 
in  actions  of  contract  and  tort,  89,  40. 
pleading  after,  in  such  case,  41. 
of  pleas  in  abatement  for  nonjoinder  of  defondanta,  45. 
of  miijeinder  of  defendants  in  actions  on  contract,  44. 
of  process  by  plaintiff  after  plea  in  abatement  by  defendant,  44. 
costs  of,  after  plea  in  abatement,  46. 
of  plea  of  pavment  into  court,  74. 

of  pleadings  nramed  to  embarrass  or  delay  foir  trial  of  action,  52. 
of  marginal  statement  of  demurrer,  83. 
time  for  pleading  after,  66,  85. 
after  cause  has  l^en  compulsorily  referred,  206i 
power  of,  in  court  of  appeal,  289. 
Of  MercanHle  Law,  the  act  of  1856  for,  886. 

AMENDMENTS  IN  THE  LAW  OP  ARBITRATION:  tee  Arbn 

TRATION. 

if  action  be  commenced  by  one  party  after  all  have  agreed  to 
arbitration,  the  court  or  judge  may  stay  the  proceedings,  210. 
order  may  be  discharged  or  varied,  as  justice  may  require,  210. 
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AMENDMENTS  IN  THE  LAW  OF  ARBITRATION— «»ltti«i. 

application  may  be  made  to  stay  the  proceedings  before  the 

agreement  baa  been  made  a  rule  of  court,  211. 
power  of  judge  to  appoint  arbitrator  where,  in  case  of  referepce 
to  a  single  arbitrator,  the  parties  do  not  concur  in  the  appoint- 
ment, 211. 
the  like  where  the  appointed  arbitrator  refuses  to  act,  212. 
or  becomes  incapable  of  acting,  212. 
or  dies,  212. 
the  like  on  failure  of  the  parties  or  arbitrators  to  appoint  an 
umpire  or  third  arbitrator,  212. 
or  where  appointed  umpire  or  third  arbitrator  refuses  to  act, 

212. 
or  becomes  incapable  of  acting,  212. 
or  dies,  212. 
power  of  party  to  substitute  a  new  arbitrator  where,  in  case  of  a 

reference  to  two  arbitrators,  one  dies,  212. 
the  like  when  such  arbitrator  refuses  to  act,  212. 

or  becomes  incapacitated,  212. 
power  to  the  court  or  judge  to  revoke  such  appointment,  218. 
power  to  two  arbitrators  to  appoint  an  umpire,  213. 
arbitrator  acting  under  document  or  compulsory  order  of  refer- 
ence, to  make  award  within  three  months  after  his  appoint- 
ment, 213. 
unless  the  document  or  order  contain  a  different  limit  of 

time,  213. 
power  to  the  parties  to  enlarge  time  by  consent.  213. 
*  such  enlargement  to  be  for  one  month,  unless  otherwise  ex- 
pressed, 213. 
umpire  may  enter  on  reference,  if  period  expired,  214. 
where  award  directs  the  delivery  of  possession  of  land,  the  court 
may  order  the  party  in  possession  to  deliver  possession,  215. 
such  order  to  have  the  effect  of  a  judgment  in  ejectment, 
215. 
every  agreement  or  submission  to  arbitration  in  writing,  may  be 
made  a  rule  of  court,  215. 

unless  agreement  or  submission  express  otherwise,  215. 
but  is  still  in  general  revocable,  216,  217. 
if  agreement  or  submission  provides  that  it  may  be  made  a  rule 
of  any  particular  court,  the  same  to  be  a  rule  of  that  court 
only,  216. 
BO  where  a  case  is  stated  in  the  award  for  the  opinion  of  one 

of  the  courts,  216. 
so  where  docun^ent  is  made  a  rule  of  one  court,  no  other 
court  to  have  jurisdiction  respecting  it,  216. 
ANNUITIES : 

rules  as  to,  890. 

ANSWER: 

affidavit  in,  see  Affidavit. 

of  opposite  party  to  application  for  inspection  of  documents,  249. 

to  interrogatories,  form  of,  257. 

APOLOGY : 

for  libel  in  newspaper,  &c.,  70,  73,  Addenda. 
APPEAL : 

right  of,  where  rule  to  enter  a  verdict  or  nonsuit  upon  a  point 

reserved,  is  refused,  discharged  or  made  absolute,  240. 
where  judges  are  equally  divided  in  opinion  on  the  rule,  240, 2IS* 
in  what  cases  such  appeal  does  not  lie,  241. 
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APPEAL— amthnted. 

unnecessary  to  the  right  of,  that  rule  be  made  absolute  in  terms 

of  rule  nisi,  240. 
suggestion  of  error  may  be  made  and  argued  with,  181,  241. 
right  of,  on  motion  for  a  new  trial,  if  one  of  the  judges  dis- 
sent from  the  ruling  of  the  majority,  241. 
or  if  the  court  think  fit  that  an  appeal  be  allowed,  241. 
but  no  such  appeal  where  the  application  for  a  new  trial  is 
upon  matter  of  discretion  only,  241. 
Court  of  Error,  Exchequer  Chamber,  and  House  of  Lords,  to  be 

courts  of,  241. 
Court  of  Queen's  Bench  to  be  the  court  of  appeal  from  the  Pa- 
latine Courts,  293,  825. 
notice  of,  242. 

to  be  a  stay  of  execution,  242. 
form  of,  242, 
rule  nisi  refused  below,  but  granted  on,  how  disposed  of,  242. 

Set  Refusal. 
judgment  of  court  of,  243. 

where  judges  of  court  of,  are  equally  divided,  240,  248. 
powers  of  court  of,  as  to  costs  aud  otherwise,  243. 
to  amend,  243. 
bail  for  costs  of  action  where  security  for  costs  has  been  given, 

242. 
and  where  defendant  resides  abroad,  242. 
interest  allowed  on  amount  recovered  during  such  time  as  ezecu  • 

tion  has  been  delayed  by,  435,  462. 
in  proceedings  for  relief  against  forfeiture  for  nonpayment  of  rent 

or  not  insuring,  298,  299,  SCO.    See  Relief. 
from  master  at  chambers  to  judge,  299,  300,  465. 
from  judge  at  chambers  to  court,  298,  300,  Addenda, 
from  county  court,  proceedings  for  argument  of,  350. 

APPEARANCE: 

introductory  observations,  ii,  iii. 

rules  as  to,  348. 

distringas  to  compel,  abolished,  81. 

enactments  as  to  entering  for  defendant  repealed,  32. 

but  still  necessary  before  signing  judgment  against  infant, 
32,  Addenda, 

after  six  months  for  service  of  writ  have  expired,  3. 

mode  and  form  of,  in  person  or  by  attorney,  36,  37. 

to  writ  specially  indorsed,  33. 

proceedings  for  non-appearance  where  writ  is  specially  indorsed, 
83. 

the  like,  where  writ  is  not  specially  indorsed,  34. 

proceedings  where  only  some  of  several  defendants  appear  to  a 
writ  specially  indorsed,  87. 

where  the  writ  is  not  specially  indorsed,  effect  of  judgment  in 
default  of,  84. 

entering  at  any  time  before  judgment  on  terms,  35. 

notice  thereof,  35. 

general  effect  of  non-appearance,  87. 

a  plaintiff  may  not  proceed  in  case  of  non-appearance  of  de- 
fendant unless  the  service  is  indorsed  on  writ,  10. 

to  writ  of  ejectment,  tee  Ejectment  ;  to  writ  of  revivor,  tee 
Revival. 

waives  objection  to  jurisdiction,  19. 

book  for  entering,  36.       •  ^ 

of  infant  by  guardian,  82,  86, 185, 177. 
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APPEARANCE-<oiiiiMi«4. 

BAiaes  of  several  detodaots  appevuig  by  smm  %Uanmf  to  be 

inieited  in  one,  348. 
in  an  acdoM  under  Smanary  Proccd«ne  on  BiUa  oC  Bvbange 

Act,  set  Biu.8  or  Exchanob. 

APPLICATION  for  leave  to  appear ;  and  to  proceed ;  and  to  set  aside 
judgment  under  Summary  Procedure  on  Bills  of  Eichange  Act, 
SM  Bills  op  Excbange. 

ARBITRATION:  tee  also  AmBiTBATon— AwARn — CoMPULtoitT  Re- 

PBRBNCB  TO  ABBITRATION — AmENDMBNTS   IN  THB   LaW  OP 

Arbitbatioh— Rbmittino — Submission. 
introductory  observations,  vii. 

provisions  of  C.  L.  P.  A.  18^4,  in  relation  to,  208 — ^217. 
power  to  court  or  judge  to  direct,  before  trial,  705. 
power  to  judge  to  direct,  at  time  of  trial,  when  iasoes  of  £seC  left 

to  his  decision,  908. 
staying  proceedings  where  action  commenced  by  one  party,  after 

all  have  a^eed  to,  210. 
proceedings  in  case  of,  on  failure  of  parties  to  appoint  arbitrator 

or  umpire,  21 1,  212. 
power  to  make  agreement  or  submission  to,  if  in  writing,  a  rule 

of  court,  2U. 
directions  to  masters  in  respect  of,  466. 
hut  such  agreement  is  in  general  revocable,  216,  217. 

ARBITRATOR:  lee  Arbitration. 
Appointment  qf: 
power  to  court  or  judge,  before  trials  to  direct  cause  to  be  referred 

to,  205. 
decision  of,  how  enforced,  205. 

power  to  judge,  on  trial  of  any  issue  of  fact  by  him  under  C.  L. 
P.  A.  1854,  to  direct  matters  of  account  to  he  referred  to,  208. 
power  to  send  back  matters  to,  208. 
power  of  judge,  on  failure  of  parties,  to  appoint,  211. 
or  on  arbitrator  refusing  to  act,  211. 
or  becoming  incapable  of  acting,  211.' 
or  dying,  211. 

or  on  fiulure  of  parties  or  arbitrators  to  appoint  an  umpire 
when  at  liberty  to  do  so,  211. 
power  of  one  party  to  appoint,  to  act  alone,  when  reference  is  to 

two  arbitrators,  and  one  psrty  fails  to  appoint,  211. 
may  be  in  general  revoked  by  either  party,  216,  217. 
when  not  revocable,  216. 
Power  and  Duties  qf: 
decision  of  the  court  and  finding  of  the  jury  upon  the  allowanee 

or  disallowance  of  any  particular  item  binding  upon,  207. 
power  of,  to  state  special  case,  207. 

proceedings  before  and  power  of,  on  reference  on  Boatters  of 
account  by  judge  at  trial  of  any  issue  of  &ct  under  C.  L.  P. 
A.  1854..  208. 
power  of,  when  appointed  by  judge,  on  &i]ure  of  the  parties  or 

arbitrators,  fire,  211,  212. 
power  of  two  arbitrators  to  appoint  an  umpire,  213. 
within  what  time  award  must  be  made,  213. 

unless  a  different  limit  of  time  is  appointed,  218. 
or  time  is  enlarged  by  consent,  218. 
or  by  order  of  (he  court  or  a  judge,  218. 
Aw€wd  qf,  see  Award. 
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ARGUMENT: 

•ecting  down  denorren,  &o.  Imc*  8M. 

ARREST :  tee  Malicious  Arrest. 

ARREST  OF  JUDGMENT: 

rules  as  to  motion,  366,  867. 

when  roodon  for,  to  be  made,  124,  866. 

for  non-a?erment  of  material  &ct8  or  allegations,  the  omitted 

matter  may  be  suggested,  124. 
judgment  to  follow  r^ult  of  suggestion,  126. 
costs  of  abortive  issues  on,  125. 
want  of  form  not  ground  for,  62. 

ASCERTAINMENT  of  law  of  foreign  countries,  act  as  to,  602.    See 
Foreign  Countries,  Law  of. 

ASSAULT  AND  BATTERY: 

form  of  count  for  (Scbed.  B.,  No.  26),  198. 
payment  into  court  in  action  for,  except  for  assault  on  plaintiflTs 
servant,  not  allowed,  70,  73. 

ASSESSMENT  OF  DAMAGES : 

on  trial  of  issues  of  fact  by  judge,  208. 

ASSETS  til  A^ro: 

proceedings  against  executors  on  judgm«it  of,  286. 

ASSIGNEES : 

of  bankrupt  or  insolvent,  in  actions  by  or  against,  their  obaracter 
aa  stated  on  record  not  in  issue  unless  denied,  429. 

what  rights  of  action  pass  to,  128. 

\£  bankruptcy  occurs  after  plea,  same  roust  be  pleaded  puii  darrein 
continuance,  123. 

pleas  of  plaintiflfs  bankruptcy,  122, 128. 

ASSIGNMENT : 

of  error  and  joinder  in,  abolished,  except  where  barred  by  lapse 

of  time,  release,  or  other  like  matter  of  fact,  131. 
defendant  in  error  may  give  plaintiff  notice  to  assign  errors,  181. 
See  New  Assignment. 

ASSIZES : 

mode  of  summoning  jurors  at,  eee  Jury. 

ASSOCIATE: 

appointment  by,  of  proper  persons  to  attend  trial  of  causes  when 
two  courts  sitting  at  the  same  time,  204. 

ASYLUM: 

service  of  writ  on  defendant  in,  12. 

ATTACHMENT:  eee  Execution   it  Attacbmbht  of  Debts — 
Garnishee. 
rules  as  to,  266,  890. 

of  debts  due  to  judgment  debtor,  264,  266. 
debts  not  the  subject  of;  266,  267. 
debu  which  are  the  subject  of,  266. 
effect  of  prior  attachment,  268. 
when  writ  of,  will  not  prejudice  title  to  goods,  396, 
service  of  order  for,  to  bind  debts,  267. 
operation  of  bankrupt  law  on,  267. 
overrides  attorney's  general  lien,  267. 

but  not  attorney's  particular  lien,  267,  268,  n. 
but  judge  may  refuse  to  interfere,  812. 
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ATTACHMENT'cmfiMieJ. 

proceediDgt  to  levy  afkiount  due  from  garnishee  to  judgment 

debtor,  268. 
proceedings  where  a  third  person  has  a  lien  on  the  debt  sought 

to  be  attached,  SI 9. 
when  judge  may  bar  claim  of  such  third  person,  819. 
provisions  as  to  orders,  &c.,  320. 

power  to  judgment  creditor  to  sue  where  debt  disputed,  268. 
discharge  of  garnishee,  269. 

attachment  book  to  be  kept  by  the  masters  of  each  court,  269. 
costs  of  application  for,  270. 

forms  of  proceedings  under  C.  L.  P.  Act,  1854.. 449 — 454. 
enforcement  of  writ  of  mandamus  by,  272. 
enforcement  of  injunction  by,  277. 
of  attorney,  for  not  entering  appearance,  848. 
against  witnesses  disobeying  special  writs  of  subpoena,  485. 

ATTENDANCE  OF  WITNESSES : 

power  to  courts  of  law  in  England,  Scotland  and  Ireland  to  issue 
process  to  compel,  484. 

ATTESTATION : 

to  what  instruments  necessary,  285. 
of  power,  when  sufficient,  285,  n. 
bills  of  sale  do  not  require,  235. 

Atttiting  Witness: 
need  not  be  called  to  prove  any  instrument,  to  the  validity  of 

which  attestation  is  not  requisite,  284. 
necessity  for  calling,  may  be  dispensed  with  by  express  admis- 
sions, 285. 

or  by  admission  in  the  pleadings,  235. 
provisions  as  to,  apply  to  all  courts  of  civil  judicature  in  Eng- 
land and  Ireland,  235,  293. 

ATTORNEY : 

rules  as  to,  848. 

suing  by,  or  in  person,  4. 

indorsement  of  name  and  abode  of,  on  writ,  4. 

the  same  of  country  attorney  when  writ  sued  out  by  attomej 
acting  as  agent,  4. 

the  same,  where  writ  is  sued  out  by  a  firm,  4. 

the  same,  when  he  sues  in  person,  5. 

undertaking  to  appear,  12,  348. 

authority  of,  to  continue  action  on  part  of  fnte  sols  after  her 
marriage,  122. 

declaration  on  demand,  that  writ  issued  by  his  authority,  5. 

the  same  in  ejectment,  140. 

declaration  by,  of  plaintiff's  profession,  &c.,  5. 

authority  of,  for  discharging  prisoner  in  execution,  110. 

stay  of  proceedings  after  payment  to  clerk  of,  6. 

affidavit  by,  of  signature  to  admissions,  104. 

affidavit  by,  of  service  of  notice  to  produce,  104. 

attorney  in  proceedings  in  error,  127,  128. 

of  party  abroad,  affidavit  by,  for  discovery  of  documents  insuffi- 
cient, 249,  n. 

of  corporation,  affidavit  by,  sufficient,  249,  n. 

delivery  of  written  interrogatories  to,  257. 

or  agent  of  party  proposing  to  interrogate  may  make  affidavit  in 
support  of  application,  261. 
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ATTOKSEY—eonHnued, 

costs  of  a  charge  upon  property  recovered,  267,  n. 

ooDTeyance  to  defeat  charge  of,  for  costs  null  and  void,  268,  n. 

not  entering  appearance  pursuant  to  undertaking  liable  to  at- 
tachment, 848. 

may  not  be  changed  without  order,  348. 

rules  as  to  warrant  of,  &c.,  S56,  857. 

duty  of,  in  preparing  warrant  of  attorney  to  confess  judgment, 
857. 

must  give  notice  of  postponement  of  motions  in  certain  cases, 
867. 

AUDITA  QUERELA : 

rules  as  to,  878. 

setting  up  equitable  defence  by  way  of,  288. 

AVERMENTS :  see  Pleading. 

fictitious  and  needless,  may  be  struck  out,  51. 

of  performance  of  conditions  precedent  may  be  general,  58. 

denial  of  such  performance  must  be  specific.  58. 

how  to  be  made  in  actions' for  libel  and  slander,  64. 

AVOIDING : 

personal  service  of  writ,  proceeding^  in  case  of  defendant,  U — 
28. 

AVOWRY: 

no  formal  defence  requisite  in,  and  form  of  commencement  and 

conclusion  of,  67. 
several,  when  not  allowed,  428. 

AWARD :  tee  Arbitration. 
rules  as  to,  890. 
signing  judgment  after,  107. 

When  to  be  made : 
to  be  made  in  three  months,  218. 

unless  document  or  order  of  reference  contains  a  different 

limit  of  time,  218. 
or  unless  the  time  is  enlarged  by  consent,  218. 
or  by  court  or  judge,  218. 

Enforcement  qf: 

within  period  for  setting  aside,  210. 

rule  or  order  to  deliver  possession  of  land  pursuant  to  award,  how 
enforced,  215. 

form  of  writ  on  such  rule,  446. 

power  to  make  agreement  or  submission  to  arbitration  by  con- 
sent in  writing  a  rule  of  court,  215,  216. 

Setting  aside: 
proceedings  for,  209. 

application  for,  on  a  compulsory  reference,  209. 
notwithstanding  time  for,  has  not  elapsed,  award  may  be  enforced, 
210. 

AWARD  OF  A  TRIAL  de  novo: 

error  may  be  brought  upon,  244. 


BAIL  :  see  Security  for  Costs. 

rules  as  to,  and  bailable  proceedings,  374 — 879. 
in  error,  see  Error. 
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BAIL   fnHmued. 

in  ejectment,  im  Ejbctmemt. 

by  tenant  boldinf  oTtr,  166—169. 

to  be  giJ9n  on  appeal,  342. 

amount  of  and  time  for  giTing,  242. 

for  coett  of  appeal  wbere  eecurity  for  coats  of  aotion  baa  been 

^ven,  242. 
wntt  of  execution  to  fix,  may  be  tetted  and  cetumable  in  Taca- 

tion,  286. 
on  appeals  in  proceedings  for  relief  against  forfeiture  noder 

C.L.  P.  Act,  I860.. 800. 
form  of  affidavit  of  justification  o^  877. 

BAILMENT: 

in  actions  for  goods  sboold  be  stated  in  pleading  wbere  material, 
61. 

BANKRUPT  ACT: 

filing  judge's  order  fSor  judgment  against  trader  under,  887. 

BANKRUPTCY: 

of  plaintiff,  when  not  to  abate  action,  122, 128. 

of  defendant,  94. 

form  of  plea  of  plaintiff's,  128. 

of  defendant  may  be  pleaded  witb  other  pleas  without  leave,  82. 

of  plaintiff  or  defendant  may  be  pleaded  puis  darrmm  emtUmokeet 

70. 
effect  of,  on  proceedings  in  action,  122i  and  tee  Abatembnt. 
of  tenant  in  possession,  and  serrice  of  writ  of  ejectment  io  case 

of,  142. 
plea  of  puU  darrein  amtimiumeet  485. 

BEGINNING  ARGUMENT: 

on  cross  demurrers,  88,  218,  Addenda* 

BEGINNING  AT  TRIAL: 

order  of,  to  be  decided  by  judge,  217. 

speeches  of  counsel  where  opponent  of  party  beginning  does  not 

announce  bis  intention  to  adduce  evidence)  217* 
accompanies  wut  probandi,  217. 

BEYOND  THE  SEAS : 

construction  of  term,  181,  182,  842. 

time  for  bringing  error  after  return  from,  126. 

provisions  of  Mercantile  Law  Amendment  Act,  1856,  as  to,  342. 

BILL  OF  COSTS  :  eee  Taxation  : 

BILL  OF  EXCEPTIONS: 

may  be  tendered  by  either  party  in  ejectment,  180. 

BILLS  OF  EXCHANGE: 

bow  parties  sued  on  may  be  described  in  writ,  8rc.,  2. 

nan  attumptit  and  never  indebted  may  not  be  pleaded  in  actions 

on,  430. 
writs  of  summons  under  the  act  for  summary  proeedore  on,  8, 4. 
forms  of  declaration  on  (Sebed.  B.  Nos.  18  to  18),  197. 
in  action  on,  court  or  judge  may  order  loss  of,  not  to  be  set  up, 

288. 
comparison  of  handwriting  in  action  against  acceptor,  286.    See 

Indorsement. 
staying  proceedings  in  actions  against  acceptor  of  bin  or  maker 

of  note,  886. 
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BILLS  OF  EXCHANGE-«o«i/<ii««f. 

FunfUwiu  qf  Bhrcantile  Law  Jmendmmi  Jei,  ISM,  in  rOatUm  to 

Bills  qf  Exchange,  341. 
•ccepUnce  of  iDland  and  ibreig:n,  to  be  hi  writing  on  the  bill,  and 

signed  by  acceptor  or  his  agent,  841. 
what  are  to  be  deemed  inland,  841. 
Smmmarv  Procedure  on  under  18  ^  19  Fict.  e,  67  ••828. 
introductory  observations,  xi. 
from  October  24, 1855,  actions  may  be  brought  under  the  statute, 

829. 
aU  actions  upon  bills  or  notes  commenced  within  six  months  from 

becoming  due  may  be  by  the  special  form  of  writ  provided, 

829. 834. 
the  form  of  writ,  384. 
indorsement  on,  829,  384,  458. 

holder  may  issue  one  writ  against  all  or  any  number  of  the  par- 
ties to  the  bill  or  note,  832. 
unless  defendant  within  twelve  days  obtains  leave  to  appear,  final 

judgment  may  be  signed,  829. 
such  judgment  to  be  signed  on  filing  an  affidavit  of  personal  ser- 
vice or  order  for  leave  to  proceed,  829. 
the  judgment  to  be  for  sum  indorsed,  interest  and  costs,  829. 
form  of  judgment,  385. 
execution  forthwith,  829. 
when  the  costs  must  be  taxed,  829. 
error  on  such  judgment  may  not  be  brought,  829,  880. 
practice  as  to  interest  and  costs,  880. 
application  for  leave  to  appear  and  defend,  830,  881. 
to  be  made  within  twelve  days  from  service  of  writ,  880. 
judge  to  ffive  such  leave  on  payment  into  court  or  satisfactory 

affidavit,  880. 
nature  of  affidavit  necessary,  881. 

application  for  leave  to  appear  may  be  made  et  parte,  881. 
court  or  judge  under  special  circumstances  may  set  aside  the 

judgment  and  execution,  881. 
leave  to  appear  and  defend  after  judgment  is  set  aside,  881. 
court  or  judge  may  order  bill  or  note  to  be  deposited  with  officer 

of  court,  881,  832. 
remedy  for  recovering  the  expenses  of  noting,  832. 
form  of  declaration  when  defendant  appears,  461. 
C.  L.  P.  Acts  of  1852  and  1854  incorporated,  382. 
the  act  to  apply  to  the  courts  of  C.  P.  of  Lancaster  and  Durham, 

332. 
and  may  by  order  in  council  be  directed^  to  apply  to  courts  of 

record  in  England  and  Wales,  883. 
has  been  thus  extended  to  the  county  courts,  883. 
not  to  extend  to  Ireland  or  Scotland,  333. 
title  of  act,  338. 

Bulet  applicable  to  such  proceedings,  332. 
as  to  indorsements  on  writ,  458. 

allowing  a  count  on  consideration  to  be  included  .with  count  on 
bill  or  note,  461. 

BILLS  OF  SALE : 

do  not  require  attestation,  235. 

BODY  CORPORATE : 

to  disclose  documents  and  answer  interrogatories  by  officer  on 
their  behalf,  249,  257. 
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BODY  CORPORATE— emiliMMii. 

aflSdavit  for  diacovery  on  behalf  of,  may  be  made  by  attorney, 

240,  n. 
officer  who  ia  to  anawer  muat  be  named,  262,  Addenda, 

BONDS  : 

in  actions  on  bail,  and  replevin,  indorsement  on  writ  onnecei- 

•*fy»  7. 
payment  into  court  in  actions  on,  71,  72— SI 6. 

BOOK: 

of  entries  of  monies  receiired  by  officer  of  court  at  trials,  of  stamp 

duties  and  penalties,  237. 
inspection  of,  of  adverse  party,  250. 

kept  by  the  keeper  of  a  lunatic  asylum,  not  privileged  firom  pro- 
duction, 255. 
order  for  the  production  of,  by  judgment  debtor  on  his  examina- 
tion, 264. 
debt-attachment  book  to  be  kept  at  the  master's  office,  269. 
demurrer,  delivery  of  copy  of,  before  argument,  350. 
BREACHES  OF  CONTRACT: 
injunction  to  restrain,  275. 

BRIEFS  to  counsel,  450,  454,  460. 

CALENDAR  MONTH : 

how  reckoned,  7,  n.,  482. 
CAPIAS  AD  SATISFACIENDUM  :  $ee  Bail— Febs. 
writ  to  fix  bail,  286. 

discharge  of  prisoner  under,  by  attorney,  110. 
indorsement  of  day  of  execution  on,  374. 
description  of  defendant  in,  374. 
forms  of  writs  of,  on  judgments  and  orders  for  payment  of  money 

and  costs,  416—421. 
against  garnishee,  450,  454. 
CASE: 

statement  of,  by  direction  of  court  or  judge,  where  a  particular 
item  of  account  depends  on  question  of  fact  or  law,  and  the 
cause  is  referred  to  arbitration,  207. 
appeal  to  be  upon,  stated  by  the  parties,  242. 
special  power  of  arbitrator  to  state,  207. 
may  be  remitted  to  ascertain  law  of  foreign  countries,  502. 
English  courts  may  pronounce  opinions  on,  remitted  by  foreign 
courts,  503. 

See  Special  Case — Questions. 
CASSETUR  BREVE,  64. 
CAUSE  :  see  Just  Cause. 
CAUSE  OF  ACTION  :  see  Several  Counts. 

need  not  be  mentioned  in  writ  of  summons,  3. 
arising  within  the  jurisdiction,  what  is,  18,  19,  Addenda, 
how  stated  in  affidavit,  23,  24. 

different,  may  be  joined  in  the  same  suit,  except  in  replerin  and 
ejectment,  48. 
but  not  counts  for  claims  by  plaintiff*  as  executor  with  oounu 
for  claims  by  him  individually,  48. 
what,  admitted  by  payment  into  court,  70,  78,  Addenda, 
statement  of,  in  pleadings,  196.    See  Form. 
in  cases  of  misjoinder  of  plaintiffs,  no  other  action  to  be  brought 
for  the  same,  314. 
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CAUSES : 

town  and  country,  tee  Jury. 

power  for  two  judges  to  sit  at  the  same  time  for  trial  of,  204. 

removed  from  inferior  courts,  rules  as  to,  880. 

CERTIFICATE: 

for  execution,  aee  Execution. 
for  costs  of  special  jury,  97,  98. 
^f  referee  of  matters  of  account,  enforceable  by  the  same  process 

as  the  Bnding  of  a  jury,  205. 
of  conviction  of  witness  for  felony  or  misdemeanor,  288. 

fee  for,  233. 
judge  or  presiding  oflficer  may  give,  for  plaintiff's  costs,  828. 

CHALLENGE:  m  Jury. 

CHAMBERS, 

decision  of  judge  at,  how  reviewed,  82. 

application  for  oral  examination  of  parties  interrogated  to  be 

made  at,  260. 
jurisdiction  of  judge  at,  298. 
jurisdiction  of  master  at,  299,  845,  464. 
counsel's  costs  of  attendance  at,  judge's  certificate  required  for, 

467. 

CHANCERY:  #ee  Court  of  Chancery. 

CHANGING: 

attorney,  429. 
venue,  ne  Venue. 

CHARACTER: 

in  which  plaintiff  or  defendant  is  stated  on  the  record  to  sue  or 
be  sued  in  certain  actions  not  in  issue,  429. 

CHARACTER  OF  WITNESS : 

cannot  be  impeached  by  general  evidence  of  bad  character,  280. 
nor  by  particular  instances  unless  material  to  the  issue,  280. 
but  a  conviction  for  felony  or  misdemeanor  may  be  proved  if  the 
witness  denies  the  fact  or  refuses  to  answer,  283. 

CHARTERED  COMPANIES: 

service  of  writs  on,  15. 

CHARTER-PARTY: 

form  of  count  on,  for  not  loading,  197. 

CHATTELS  :  tee  Goods  : 

specific  delivery  of,  in  actions  for  the  detention  of,  273. 

in  what  cases  a  court  of  equity  would  compel  return  of,  274. 

common  law  courts  now  have  the  same  jurisdiction,  274. 

wriu  of  execution  in  such  case,  275. 

form  of  writs,  456. 

inspection  of,  by  the  jury,  parties  or  witnesses,  268. 

CHEQUE : 

is  a  bill  within  meaning  of  Summary  Procedure  on  Bills  of  Ex* 
change  Act,  829. 

CHURCHWARDENS: 

service  of  writ  of  ejectment  on,  148. 

CITATION,  WARRANT  OF: 

to  compel  the  attendance  of  witnesses,  487* 
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CLAIM : 

of  writ  of  mandamus  in  the  dedanition,  270. 
of  writ  of  ifljuBcuoD  in  caaes  of  breach  of  contract  or  other  in- 
jury, 278. 

CLAIMANT :  s§e  Ejectment. 

in  lecond  ejectment  for  lame  premises  against  same  defendant, 

may  be  ordered  to  give  security  for  costt,  289. 
effect  of  death  of,  288. 
in  interpleader,  title  o^  302.    Se€  iNTEmFLEADBE. 

CLEAR  BAYS : 
what,  891. 

CLERK : 

of  attorney,  stay  of  proceedings  after  payment  to,  67. 

of  corporation  aggregate,  »ee  Mayor. 

of  chartered  company,  chief,  must  be  served  widi  writ,  16. 

CO-CONTRACTORS : 

part-payment  by,  848. 

CODICILS: 

must  be  attested,  285. 

COGNIZANCE: 

no  formal  defence  requisite  in,  67. 

commencement  and  conclusion  of,  67. 

when  several  cognizances  are  not  allowed,  428,  467« 

COGNOVIT: 

rules  as  to,  856. 
roust  be  attested,  225. 
signing  judgment  on,  856,  451. 

COLONIES: 

process  extends  to  British  subjects  resident  in,  16. 

COLOUR : 

in  pleading  -no  longer  necessary,  67. 

COMMENCEMENT: 

of  C.  L.  P.  Act  (1852),  24th  of  October,  1852..  1. 
of  the  C.  L.  P.  Act  (1854).  298. 
of  the  C.  L.  P.  Act  (1860),  327. 
of  actions,  1,  2. 

production  of  renewed  writs,  evidence  of,  10. 
of  declarations,  aee  Declaration. 
of  pleas,  see  Pleas. 

of  actions  under  Summary  Procedure  on  Bills  of  Exdiange  Act, 
see  Bills  of  Exchange. 

COMMISSION: 

for  the  examination  of  witnesses  under  the  1  WilL  IV.  c  22, 

246—248. 
in  Scotland  and  Ireland,  under  6  &  7  Vict  c  82.  .484. 

COMMISSIONERS: 

of  inland  revenue,  return  to  be  made  to,  of  monies  received  st 

trials  on  account  of  stamp  duties  and  penalties,  237. 
to  cause  documents  to  be  stamped,  237. 
of  assize,  judges,  may  try  questions  of  fact  by  consent,  204. 
service  of  wriu  on,  12. 
of  affidavits  in  Scotland  and  Ireland,  aee  ArriDATm. 
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COMMON : 

forms  of  pleas  claiming  rights  of  (Sched.  B,  Nos.  47^  65). .201. 

COMMON  COUNTS : 

forms  of,  196, 

COMMON  LAW  PROCEDURE  ACTS  of  1852  and  1 864,  incorpo- 
rated  with  Summary  Procedure  on  Bills  of  Exchange  Act,  882. 

COMMON  JURY:  m«  Jury. 

COMPANY : 

service  of  writs  upon,  11, 14, 15. 

joint  stock,  summary  powers  of  court  or  judge  to  amend  register 

of,  271. 
See  Inspection  or  Documents. 

COMPARISON : 

of  disputed  with  genuine  writing,  235. 

provision  applies  to  all  courts  of  civil  judicature  in  England  and 
Ireland,  298. 

COMPOUNDING  penal  action,  rules  as  to,  881. 

COMPULSORY  REFERENCE  TO  ARBITRATION: 
introductory  observations,  vi. 
judge  may,  on  application  of  either  party,  decide  matters  of  mere 

account  in  a  summary  way,  205. 

form  of  writs  of  execution  in  such  case,  442. 
or  refer  them  to  an  arbitrator  appointed  by  the  parties,  205. 
or  to  an  officer  of  the  court,  205. 

form  of  writs  of  execution  in  such  case,  442. 
power  to  refer  country  causes  to  judge  of  County  Court  taken 

away,  205, 208. 
award  or  certificate  of  the  referee  enforceable  as  the  finding  of  a 

jury,  205. 
when  question  of  fraud  arises  referee  must  proceed,  205,  206. 
control  of  court  over  cause  after  such  reference,  and  powers  to 

amend,  206. 
instances  of  references,  206. 
coeu,  206. 
judge  may  by  consent  direct  case  to  be  stated,  207. 

or  an  issue  or  issues  to  be  tried,  207.    See  Issue. 
arbitrator  may  state  special  case,  207. 
upon  trial  of  matters  of  fact  by  judge,  matters  of  account  may  be 

referred  to  arbitration,  208. 
form  of  postea  upon  such  trial,  445. 
proceedings  to  be  conducted  and  power  of  arbitrator  to  be  as 

upon  a  reference  by  consent  under  a  rule  of  court  or  judge's 

order,  208. 
court  or  judge  to  have  power  to  remit  matters  to  arbitrator,  208. 
applications  to  set  aside  award  within  seven  days  of  the  follow- 
ing term,  209. 
if  no  application,  award  to  be  final,  209. 
award  made  on  compulsory  reference  may  be  enforced  after  seven 

days  from  publication,  although  the  time  for  moving  to  set  it 

aside  has  not  elapsed,  210. 
cosu  may  be  taxed,  though  the  time  for  setting  aside  the  award 

has  not  elapsed,  210. 

COMPUTATION  of  time :  see  Tiice. 
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COMPUTE : 

rule  to,  aboliibed,  86. 

CONCURRENT  WRIT:  jm  Writ  op  SuMMONt. 

CONDITION  : 

relief  in   ejectment  for  breach  o^  in  not  insuring,  296.    Set 
Relief. 

CONDITIONS  PRECEDENT: 

performance  of,  may  be  averred  generally,  58. 

denial  of  performance  must  be  specific,  68. 

doubtful  whether  this  profision  applies  to  a  replication,  58,  77. 

CONFESSION: 

of  action  by  defendant  in  ejectment,  158,  159.    Sst  Ejectmbxt. 
of  iudg^ent,  warrant  of  attorney  for,  bow  prepared,  S57. 
and  avoidance,  pleas  of,  and  how  pleaded,  4^1,  463. 

CONSCIENTIOUS  OBJECTORS  TO  OATHS: 

may  make  solemn  aflftrmation  or  declaration,  229. 

CONSENT : 

trial  of  questions  of  fact  by  court  or  judge  by,  20S. 
in  such  case  to  be  in  writing,  203. 

when  the  absence  of  writing  will  not  avoid  the  result  of  a 
trial  in  such  case,  204. 
agreements  or  submissions  to  arbitration  by,  iu  writing,  may  be 

made  a  rule  of  court,  215. 
statement  of  special  case  by,  tee  Special  Case — Questioms. 
in  ejectment,  tee  Special  Case. 

CONSIDERATION  of  bill  or  note,  count  for,  allowed  with  count  on 
bill  or  note,  461. 

CONSOLIDATION  of  actions,  in  the  case  of  husband  and  wife,  for 
separate  claims,  47. 

CONSUL: 

in  certain  cases  affidavits  may  be  sworn  before,  25,  30. 
upon  what  proof  admissible  in  evidence,  25,  30. 
forgery  of  signature  to  such  affidavit,  30. 
peijury  in  making  such  affidavit,  30. 

CONTEMPT  OF  COURT: 

proceedings  against  witnesses  for,  263. 

in  not  answering  interrogatories,  258,  262,  Addenda, 

CONTINUANCE : 

or  abandonment  of  action  in  case  of  death,  proceedings  to  compeU 

287. 
notice  of,  in  town  causes,  89. 
of  trial,  notice  of,  .^59. 
entry  of,  by  way  of  imparlance,  Sec,  abolished,  436. 

CONTRACT: 

injunction  to  restrain  breaches  of,  275. 

forms  of  counU  in  actions  on  (Sched.  B.,  Nos.  1  to  24),  196— 

198. 
denial  of,  may  be  pleaded,  together  with  other  pleas,  without 

leave,  82. 
pleas  to  actions,  partaking  both  of  breach  of  contract  and  wrong, 

76. 
statement  of,  in  affidavits,  tee  Apfi davit. 
forms  of  pleas  in  actions  on  (Sched.  B.,  Noa.  36  to  42),  199,  200. 
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CONTRACTOR: 

as  to  part-payment  by  one  of  geveral  oo-contractora,  848. 
CONTRADICTION  OF  WITNESS: 

how  far  allowed  to  party  producing  him,  230. 
by  former  inconsistent  statement,  2S0,  2S1. 
contradictions  must  be  material  to  the  issue,  281. 
by  proof  of  previous  conviction  of  felony  or  misdemeanor,  288. 
provisions  above  apply  to  all  couru  of  civil  judicature  in 
England  and  Ireland,  298. 

CONVENTION  with  foreign  countries  to  ascertain  law  of,  502. 

CONVERSION  OF  GOODS:  m« Chattels. 
form  of  count  for  (Sched.  B.,  No.  28),  198. 

CONVICTION  OF  WITNESS: 

for  felony  or  misdemeanor,  when  and  how  proved,  288. 

provisions  apply  to  all  courts  of  civil  judicature  in  England  and 
Ireland,  298. 
COPARCENER:  m«  Joint  Tenant. 

COPIES: 

of  witnesses'  depositions  may  be  obtained  from  the  master's  office, 

262. 
of  entries  in  debt^ittaohment  book,  may  be  taken  on  application, 

270. 
of  demurrer  book,  &c.  delivery  of,  before  argument,  860. 
COPY: 

of  writ  of  summons  served,  indorsement  of  debt  and  costs  on,  8. 

See  Writ  op  Summons. 
of  notice  to  produce,  tee  Notice. 
COPYHOLD  FINES : 

form  of  count  for  (Sched.  B.,  No.  11),  196. 

COPYHOLD  TENANT: 

inspection  of  court  rolls  by,  254. 
CORPORATE  BODIES: 

to  disclose  documents  and  answer  interrogatories  by  officer  on 
their  behalf,  249,  267. 

affidavit  for  discovery  on  behalf  of,  may  be  made  by  attorney, 
249,  n. 
CORPORATION: 

service  of  writs  on,  11,  14,  16. 

books,  inspection  of,  261,  266. 

injunction  in  action  against,  how  enforced,  821. 

COSTS: 

introductory  observations,  zz. 

rules  as  to,  and  setting  off,  868,  869. 

jury  have  no  right  to  consider  in  awarding  damages,  828. 

security  for,  862,  S6S. 

under  County  Courts  Act,  1867,  s.  10.. 864. 

operates  retrospectively,  ^55^  Jddenda, 

amount  of,  that  attorney  claims  for  writ,  &c.  to  be  indorsed,  6. 

taxation  of,  7,  868,  869. 

amount  of,  on.judgment  in  default  of  appearance  where  writ  is 

specially  indorsed,  Zi,  847. 
of  day  where  plaintiff  does  not  appear,  what  defendant  must  do 

to  obtain,  Z^, 
where  writ  is  not  specially  indorsed,  ZB, 
D.  BE 
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COSTS— cM/lmieJ. 

aroendiBeiit  of  writ  of  ntnunoui  witbovt,  S9. 

of  amendment,  175, 178. 

of  proceedings  on  plea  of  nomoiDder  of  defendants,  46. 

of  trial  of  questions  without  pleadings,  jm  Qubstioms. 

after  plea  of  payment  into  court,  360. 

of  issues  to  follow  the  result,  80, 81,  Addenda. 

rules  to  be  made  for  apportioning  the  same,  179. 

of  issues  where  several  matters  are  pleaded,  80. 

of  setting  aside  judgment  for  pleading  without  leave,  82, 83. 

for  not  proceeding  to  trial  pursuant  to  notice,  see  Notice. 

for  not  countermanding  notice  of  trial,  tee  Noticb. 

of  proving  documents  after  notice  to  admit,  tee  Noticb. 

in  actions  by  paupers,  tee  Pauper. 

in  actions  under  local  and  personal  acts,  481. 

double,  disallowed,  481. 
ofspecial  jury,  97. 
of  abortive  issues,  125. 

of  application  for  suggestion  to  revive  judgment,  112, 113. 
on  motion  in  arrest  of  judgment,  or  for  judgment  non  obstante, 

125. 
of  proceedinn  on  petition  of  right,  492,  493. 
bow  satisfied  on  petitions  of  ri^t,  493. 
of  proceedings  in  error,  133. 
of  the  day,  91,  363. 

in  ejectment,  148,  175.    See  Ejectment. 
of  issues  in  proceedings  on  special  case,  51. 
terms  as  to,  on  the  reference  to  arbitration  of  matters  of  account, 

to  be  such  as  the  court  or  judge  shall  think  reasonable,  205, 206. 
the  like  on  a  reference  on  the  trial  of  issues  of  fact  by  a  judge, 

208. 
the  like  when  matters  remitted  to  the  arbitrator,  209. 
effect  of  County  Courts  Acts  on  costs  of  reference,  206. 
of  staying  proceedings  in  action  commenced  afber  agreement  to 

refer,  in  the  discretion  of  the  court  or  judge,  210. 
payable  in  all  cases  on  quashing  proceedings  in  error,  239. 
ofspecial  case,  49.    See  Special  Case— Question  a. 
agreement  by  parties  as  to,  49,  50. 
of  appeal,  bul  for,  required,  242. 

though  security  for  costs  of  the  action  has  been  given,  242. 
power  of  the  Court  of  Appeal  to  adjudge  payment  of,  243. 
Court  of  Error  may  adjudge,  to  the  defendant  in  error  on  affirm- 
ance of  judgment  below,  243. 
of  first  trial  to  abide  the  event,  unless  otherwise  ordered,  when 

new  trial  granted  on  the  ground  that  the  verdict  was  against 

evidence,  244. 
of  first  trial  where  party  who  succeeded  then  fiiik  on  second, 

244. 
of  new  trial,  367. 
of  application  and  proceedings  thereon,  for  examination  of  person 

refusing  to  make  affidavit,  to  be  in  the  power  of  the  judge,  249. 
of  application  and  proceedings  thereon,  on  examination  of  party 

omitting  to  answer  interrogatories  in  die  power  of  the  court  or 

judge,  261. 
of  application  for  the  examination  of  witnesses  and  of  the  rule  «- 

order  and  proceedings  thereon,  to  be  in  the  discretioa  of  the 

court  or  judge,  263. 
of  inspection  of  documents,  257. 
of  application  for  inspection,  257*  > 
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COSTS"  e&ntinued, 

of  inspection  of  real  or  personal  prop^ty  by  jury,  or  parties,  or 

witnesses,  in  the  power  of  the  court  or  judge  ordering  same,  263. 
recovery  of,  of  suit  by  judgment  creditor  against  the  garnishee, 

268. 
of  application  for  an  attachment  of  debts  and  of  proceeding^ 

arising  from  or  incidental  thereto,  in  the  discretion  of  the 

court  or  judge,  270. 
recovery  of,  in  actions  where  a  writ  of  mandamus  is  claimed,  27 1» 

272. 
execution  for  same,  272. 
order  for  payment  of,  of  performance  of  act  required  to  be  done 

by  writ  of  mandamus,  272. 
of  attorney,  a  charge  upon  property  recovered,  267,  n. 
conveyance  to  defeat  charge  for,  null  and  void,  268,  u. 
equitable  plea  or  replication  may  be  struck  out  on  such  terms  as 

to  court  or  judge  may  seem  reasonable,  263,  284. 
security  for,  by  claimant  in  second  action  of  ejectment,  289. 
even  though  the  form  of  the  two  actions  is  not  the  same,  289. 
of  amendments,  in  the  discretion  of  the  court  or  judge,  175,  178, 

291,824. 
rules  and  orders  respecting,  to  be  made  by  the  iudges,  179, 291,824. 
of  making  submission  to  arbitration  a  rule  of  court,  216. 
powers  of  courts  as  to,  in  proceedings  ibr  relief  against  forfeiture, 

295,  801. 
certificate  to  deprive  plaintiff  of,  in  actions  for  wrongs  where  less 

than  61,  is  recovered  by  verdict  of  jury,  322. 
provisions  as  to,  now  repealed,  322. 

provision  as  to,  did  not  extend  to  actions  in  detinue,  822,  n. 
provision  of  County  Courts  Act,  1867,  as  to,  828. 
where  action  for  liquidated  damages  ordered  to  be  tried  in  county 

court,  861,  862. 
under  Summary  Procedure  on  Bills  of  Exchange  Act,  iee  Bills 

or  Exchange. 
forms  of  writs  of  execution  for,  401,  402, 405, 410,  415,  418, 419, 

421,  428,  424. 
as  to  bills  of,  880,  868,  36f,  466-~468.    See  Taxation. 
schedule  of,  468. 

does  not  bind  master  when  taxing  costs  under  the  Lands 
Clauses  Act,  s.  52.. 468,  n. 
COUNSEL: 

speeches  of,  to  the  jury,  217. 

briefs  and  fees  of,  466,  467. 

signature  of,  to  pleadings,  unnecessary,  82. 

but  required  on  some  motions,  82. 

COUNSEL'S  CLERKS: 
fees  of,  477. 

COUNT :  see  Plbadino. 

of  declaration,  payment  into  court  as  to  one,  where  several,  72. 
form  of^  in  proceedings  under  Bills  of  Exchange  Act,  461. 

COUNTERMAND: 

of  notice  of  trial,  859.    See  Trial. 
of  notice  of  inquiry,  359,  868. 

COUNTIES  PALATINE:  see  Palatine  Counties— Palatinate 
Courts. 
records  of  Superior  Courts  of,  to  be  tried  as  in  other  counties,  95. 
bb2    . 
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COUNTIES  PALATINE— con^iiiffd. 
ezecotion  of  writs  in.  107. 

provUiont  of  C.  L.  P.  Act,  1852,  act  to  extend  to,  1S3, 18i. 
and  of  C.  L.  P.  Act  ( 1854),  29S. 
and  of  C.  L.  P.  Act  (1860),  325. 
COUNTRY : 

causes,  m«  Jury. 

attorney,  indorsement  of  name  and  abode  of  on  writ,  4. 
COUNTY : 

of  defendant's  residence  to  be  mentioned  in  summons,  1. 
writs  of  execution  may  be  executed  by  sheriff  of  any,  107. 
recoTery  of  lands  not  situated  in  that  of  London  or  Middlesex,  171. 
COUNTY  COURT: 

has  jurisdiction  though  title  to  land  is  in  question,  in  ejectment, 
where  annual  value  does  not  exceed  202..  •  138,  n. 
in  replevin,  316. 
provuions  of  C.  L.  P.  Act,  1854,  enabling  any  superior  court  or 

judge  to  refer  a  cause  to  a  judge  of,  repealed,  205,  208. 
actions  for  liquidated  claims,  where  sum  not  exceeding  50t  in 

dispute,  may  sometimes  be  sent  for  trial  in,  861,  362. 
subject  to  the  County  Court  scale  of  costs,  361,  362. 
actions  of  tort  of  every  kind  may,  in  certain  cases,  be  sent  for 

trial  in,  354,  355. 
subject  to  County  Court  scale  of  costs,  355. 
in  what  court  plaint  to  be  issued,  362,  n.,  Addenda, 
COUNTY  COURTS  ACTS: 
effect  on  cosu,  206,  323. 
COURT :  see  Inferior  Court— Jurisdiction. 
meaning  of,  181,  292. 

of  justice,  writ  may  not  be  served  on  one  attending,  11. 
Power  qf: 
trial  of  issues  of  fact  by,  205. 
power  for  two  judges  to  sit  at  the  same  time  for  trial  of  caues 

pending  in  the  same  court,  204. 
power  to,  or  judge,  to  direct  arbitration  before  trial,  205. 
or  to  direct  special  case  to  be  stated,  207. 
or  an  issue  or  issues  to  be  tried,  207. 
power  to  remit  matters  to  the  re-consideration  and  re-detemuna- 

tion  of  tlie  arbitrator,  208. 
to  stay  proceedings  in  action  commenced  by  one  party  after  sll 

have  agreed  to  arbitration,  210. 
to  enlarge  the  term  for  making  awards,  213. 

or  order  delivery  of  possession  of  land  pursuant  to  award,  215* 
when  agreement  or  submission  to  arbitration  is  made  a  rule  of 
one  court,  no  other  court  to  have  power  to  entertain  any  motioo 
respecting  the  arbitration  or  award,  216. 
to  adjourn  trial,  218. 

to  permit  witness  to  make  affirmation  instead  of  oath,  229. 
to  allow  further  time  for  giving  notice  of  appeal,  242. 
to  settle  appeal  on  motions  for  new  trial,  &c.,  where  the  partiei 

differ,  242. 
to  allow  affidavits  in  answer  to  be  made  on  motions,  244. 
to  order  production  of  documents,  245. 

or  examination  of  witnesses,  245. 
to  compel  the  discovery  of  documents,  249. 
to  allow  interro^tories,  257. 
may  disnense  with  affidavit,  261. 
in  defiiult  of  answer,  may  order  oral  ezamination,  261. 
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COVBT^eoniiwued, 

Power  q^— continued. 

discretionary  power  as  to  costs,  261,  268. 

to  order  the  inspection  of  real  or  personal  property,  by  the  jury, 
parties  or  witnesses,  263. 
and  to  make  rules  or  orders  upon  the  Bberiff  or  other  person 
to  procure  the  attendance  of  a  special  or  common  jury, 
264. 
to  order  the  examination  of  judgment  debtors,  264. 
discretion  as  to  costs  of  application,  270. 
to  order  peremptory  writ  of  mandamus,  272. 

the  jurisdiction  of  the  Queen's  Bench  as  to  mandamus  pre- 
served, 278. 
to  order  specific  delivery  of  chattels,  273. 
to  grant  a  writ  of  injunction  on  ex* parte  application,  277. 

may  discbarge,  vary,  or  set  aside  same,  277. 
to  strike  out  equitable  pleas  or  replications,  283,  284. 
to  prevent  loss  of  instruments  being  set  up  as  a  defence,  285. 
jurisdiction  under  Shipowner's  Act,  repeal  of  enactment  as  to, 

28fi. 
to  order  claimant  in  second  ejectment  to  give  security  for  costs, 

289. 
may  appoint  sittings  in  term  and  vacation,  290. 
to  amend  errors  and  defects  in  any  proceedings  under  C.  L.  P. 

Acts,  175,  290,  324. 
of  judges,  to  issue  new  forms  of  writs  and  proceedings,  179, 291, 

325. 
to  grant  relief  in  ejectment  for  forfeiture,  tee  Relief. 

by  interpleader,  under  C.  L.  P.  Act,   1860,   see   Inter- 

PLEADER. 

may  direct  sale  of  goods  seized  in  execution  in  proceedings  in 

interpleader,  310. 
at  request  may  decide  summarily  in  certain  cases  in  interpleader, 

310. 
judgment  of,  in  interpleader,  312. 
powers  of,  under  Summary  Procedure  on  Bills  of  Exchange  Act, 

tee  Bills  of  Exchange. 
COURT,  COUNTY :  tee  County  Court. 

COURT  OF  APPEAL:  tee  alto  Appeal— Court  of  Error— Judg- 
ment. 

Court  of  Error,  the  Exchequer  Chamber,  and  the  House  of 
Lords,  to  be,  for  the  purposes  of  the  C.  L.  P.  Act,  1854.. 241. 

Courts  of  Error  to  be,  for  purposes  of  C.  L.  P.  Act,  I860.. 800. 

COURT  OF  CHANCERY: 

powers  of,  to  grant  relief  in  ejectment  for  forfeiture,  conferred  on 

Superior  Courts  in  certain  cases,  295,  296. 
powers  of,  under  Merchant  Shipping  Act,  1854,  conferred,  324. 
COURT  OF  ERROR  :  see  Error— Court  of  Appeal. 
COURT  ROLLS,  inspection  of,  254,  859. 
COURTS  OF  CIVIL  JUDICATURE: 

application  of  certain  sections  of  the  C.  L.  P.  Act,  1854,  to  all, 
in  England  and  Ireland,  293. 
COURT  OP  EXCHEQUER,  REVENUE  SIDE:  ms  Exchequer. 
COURTS  OF  RECORD : 

the  C.  L.  P.  Acts  may  be  extended  to,  by  Order  in  Council,  182, 

294,  327. 
and  the  Summary  Procedure  on  Bills  of  Exchange  Act,  388. 
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COURTS,  FOREIGN  :  ««  Forbion  Cousitries. 

COVENANT: 

to  repair,  form  of  count  on  (Sched.  B.,  No.  24),  19S. 
to  intore,  proceedings  for  relief  in  ejectment  for  forfeiture  fbr 
breach  of;  29&    See  Relief. 

COVERTURE: 
plets  of,  41. 

plea  of,  may  be  pleaded  witb  other  pleas,  without  leave,  82. 
m  abatement,  122.    See  Abatement. 

CREDIT,  giving,  in  particulars  of  demand  and  set-off,  operation  of, 
and  how  it  is  to  be  given,  481,  432. 

CREDIT  OF  WITNESS: 

cannot  be  impeached  by  general  evidence  of  bad  character,  230. 
but  party  producing  witness  may  contradict  him  by  other  evi- 
dence,  280. 
or  by  leave  of  the  judge  prove  that  he  has  made  inconsistent 
statements,  230. 

CREDITOR: 

provisions  of  Mercandle  Law  Amendment  Act,  IM^  as  to  the 
limitation  of  actions  by,  342. 

proceedings  by  judgment,  for  attaching  debts  due  ham  third  per- 
sons to  debtor,  264^270.    See  Judombnt  Creditor. 

CRIMINAL : 

proceedings,  C.  L.  P.  A.,  1852,  s.  148,  as  to  error,  inapplicable 

to,  127. 
prosecution,  witness  may  refuse  to  give  answers  tending  to  expose 

him  to,  234. 

CRIMINAL  CONVERSATION: 

action  for,  abolished,  198,  n. 

CROSS  DEMURRERS,  beginning  argument  on,  85,  218,  Addenda, 

Cross-examination  of  witness: 

as  to  former  inconsistent  statements,  231,  232. 
when  statements  are  in  writing,  232. 

provisions  apply  to  all  courts  of  civil  judicature  in  England  and 
•  Ireland,  293. 

CROWN  DEBTS : 

new  enactment  as  to,  $05,  n. 

CROWN  SUITS,  &c.  ACT,  1865. .505,  n.,  508. 

DAMAGES: 

indorsement  of,  on  writ  and  copy  not  necessary,  7. 

ultra,  replication  of,  to  plea  of  payment  into  court,  75. 

on  judgment  by  default  to  be  ascertained  by  Master,  87. 

in  what  cases  such  reference  has  been  made,  87. 

judgment  for,  88. 

judgment  for  money  demands  to  be  without  distinotioo  between 

debt  and  damages,  88. 
jury  no  right  to  consider  costs  in  awarding,  323. 
rules  as  to  setting  off,  369. 

DATE: 

of  writ  of  summons,  4. 
of  writ  of  summons,  alteration  of,  3. 
pleadings  to  be  dated  as  of  time  of  pleading,  $6. 
See  Time. 
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DAY: 

costs  of  the,  for  not  proceeding  to  trial,  91,  863. 
clear,  what,  391. 

DEATH :  See  Abatement. 

of  parties,  proceedings  to  compel  the  continuance  or  abandon- 
ment of  action  in  case  of,  287,  288. 

effect  of,  on  proceedings  in  action,  115. 

of  plaintiff  smce  trial,  motion  for  new  trial  in  case  of,  240. 

•during proceedings  in  error,  see  Error. 

revival  of  judgment  in  case  of,  112. 

of  parties  in  ejectment,  154.    See  Ejectmbmt. 

of  plaintiff,  taking  money  out  of  court  in  case  of,  74. 

of  tenant  in  possession,  service  of  writ  of  ejectment  in  case  of, 
142. 

order  for  examination  of  a  witness  at  the  point  of,  247* 

DEBT:  see  Crown  Debts. 

and  costs,  indorsement  of,  on  writ  and  copy,  6. 
the  same  in  action  for  debt  under  20/. . .  7. 
and  damages,  judgment  for,  86. 
statement  of,  in  affidavits,  see  Affidavit. 
denial  of,  may  be  pleaded  without  leave,  82. 
examination  of  judgment  debtor  as  to,  due  to  him,  264. 
attachment  of,  due  to  judgment  debtor,  and  proceedings  thereon, 
264 — 267.    See  Attachment— Judoment. 

DEBT- ATTACHMENT  BOOK: 
to  be  kept  by  Master,  269. 

DEBTOR : 

proceedings  by  judgment  creditor  to  attach  debts  due  to,  265 — 
270.   <&tf  Creditor — Judgment  Creditor — Joint  Debtor. 

DECLARATION :  tee  Pleading. 
time  to  declare,  55,  59. 
side-bar  rule  for,  not  granted,  349. 
notice  to  declare,  65. 
title  of,  56. 
date  of,  56. 
delivery  of,  55. 
commencement  of,  59. 
commencement  after  plea  in  abatement,  63. 
conclusion  of,  60. 

forms  of,  in  contract  and  tort,  196 — 199. 
venue  in,  60—62,  429.    And  tee  Venue. 
parties  in,  62, 
their  number,  &c.,  63. 
their  character,  how  described,  63. 
misnomer  in,  62. 
amendment  of,  62,  63. 
when  may  be  filed,  34. 

filing,  upon  non-appearance  to  writ  not  specially  indorsed,  34. 
indorsements  on,  in  such  case,  34. 
where  writ  is  specially  indorsed  and  some  defendants  only  appear, 

37. 
traverse  of,  77. 
for  libel  and  slander,  64. 
counts  of,  for  claims  by  husband  in  his  own  right  when  wife  joins, 

47. 
in  what  it  must  correspond  with  writ,  62. 
pleas  to,  where  framed  for  breach  of  contract  or  wrong,  76. 
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DECLARATION— confliiMiL 

applicadon  for  intpection  of  documents  before,  254,  n. 
delivery  of  interrc^toriet  with  the,  257,  and  n. 
claim  in,  of  a  writ  of  mandamui,  270. 
allegations  therein,  271. 

in  lieu  of  affidavit  or  deposition  by  persons  entertaining  conscien- 
tious objections  to  oaths,  229. 
form  of,  in  proceedings  under  Bills  of  Exchange  Act,  461. 
form  of,  in  proceedings  against  garnishee,  451. 

DEEDS: 

profert  of,  unnecessary,  57. 

form  of  plea,  in  denial  of  making  (Sched.  B.,  No.  58),  200. 

what,  must  be  attested,  254,  255. 

DEFAMATION: 

how  to  declare  in  actions  for,  64. 

form  of  count  for  (Sched.  B.,  No.  52),  199. 

ving  money  into  court  in  actions  for,  in  newspapers,  &&,  70, 
,  Adtknda. 

DEFAULT:  tee  Judombnt— Notice— Indorsbmint. 


paying 
75,. 


DEFECTS: 

in  proceedings,  amendment  o(  175,  290,  524. 
of  form,  tee  Form. 

DEFENCES :  tee  Equitable  Defbnces. 
plea  of  equitable,  allowed,  278—285. 
of  loss  of  negotiable  instrument  not  to  be  set  up,  285. 
arising  after  actions  brought  may  be  pleaded,  68,  454. 
in  actions  under  Summary  Procedure  on  Bills  of  Exchange  Act, 
affidavit  of,  for  leave  to  appear,  550. 

DEFENDANTS:  see  Parties. 

must  be  named  in  writ  of  summons,  5. 

service  on,  10, 11. 

residing  out  of  the  jurisdiction,  16. 

when  foreigners,  27. 

appearance  by,  tee  Appearance. 

nonjoinder  and  misjoinder  of,  tee  Joinder. 

death  of,  tee  Abatement. 

right  of  set-off  in  cases  of  miqoinder  of  plaintiflb,  515. 

DELAY: 

pleadings  for,  55. 

remedy  where  notice  of  special  jury  b  given  for,  99. 

DELIVERY: 

of  specific  chattel,  in  action  for  its  detention,  275. 

of  possession  of  lands  or  tenements  in  pursuance  of  award,  215. 

of  goods  sold,  specific,  557. 

DEMAND : 

as  to  whether  writ  has  issued  by  authority  of  attorney,  5L 
of  plea  abolished,  65. 
notice,  to  plead  is  in  lieu  of,  65. 
particulars  of,  tee  Particulars^Crbdit. 

DEMURRAGE. 

form  of  count  for  (Sehed.  B.,  No.  14),  197. 
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DEMURRER :  $et  Pleading— Crom  Demurrbrs. 
ralei  as  to,  S50. 
judgment  on,  to  be  gifen  according  to  the  rery  right  of  the  cause, 

62. 
demurring  and  pleading  together,  79. 
affidavit  for,  if  required,  79. 
no  pleadings  insufficient  for  defects  which  could  heretofore  only 

be  objected  to  by  special,  62. 
form  of,  88. 
marginal  note  to,  84. 
may  be  amended,  84. 
frivolous,  may  be  set  aside,  84. 
joinder  in,  84,  850. 
demurrer  books,  84,  850. 
setting  down  for  argument,  84,  85, 850. 
amendment  after  judgment  ^iven,  not  allowed,  85. 
to  pleading  for  want  of  equity,  278. 

DENIAL: 

of  contract,  or  debt  may  be  pleaded  without  leave,  82. 

that  property  is  plaintiff's,  82. 

form  of  pleas  of  denial  of  debt,  &c.,  200. 

rules  as  to  pleas  of,  429, 480, 482, 488. 

DE  NOVO : 

award  of  trial,  485.    Se§  Error — ^New  Trial. 

DEPOSITIONS : 

on  interrogatories,  rules  as  to,  859.    See  iNTERRoaATORiss. 

DEPOSITIONS  OF  WITNESSES  :  tee  Appidavit. 

taking  down  and  returning  where  examination  of  a  witness,  who 

refuses  to  make  an  affidavit,  is  ordered,  248. 
to  be  returned  to  the  master's  office,  262. 

DESCRIPTION  I 

of  tenants  in  possession  and  premises  in  ejectment,  189. 

DETAINER : 

of  prisoner  in  execution,  see  Execution. 

DETENTION : 

form  of  count  for,  199. 
form  of  conclusion  of  declaration  for,  60. 
of  chattels,  in  action  for,  execution  may  issue  for  their  return,  278. 
See  Chattels — Detinue. 

DETINUE : 

payment  into  court  in,  71,  72^  816.    See  Detention. 

plea  in  of  ncn  deiinet  may  be  pleaded  with  other  pleas  without 

leave,  82. 
operation  of  plea,  482. 
costs  in,  822. 

form  of  writ  of  execution  for  return  of  a  specific  chattel,  456. 
as  to  joinder  of  count  in  with  trover,  48, 428. 

DIFFERENCES : 

stay  of  proceedings  in  case  of  reference  of,  to  arbitration,  210. 

DIRECTIONS: 

to  the  Masters,  of  H.T.  1858.. 466. 
DISCHARGE :  tee  Insolvent  Act— Execution. 

BB  $ 
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DISCONTINUANCE: 

by  plaintiff  after  plea  pleaded,  355. 
by  plaiotiff  in  error,  tee  Erroe. 
io  ejectment,  158.    See  Ejbctment. 
rules  as  to,  355. 

DISCOVERY : 

introductory  observations,  xvi. 

of  documents,  application  for,  by  affidavit,  and  order  thereon, 

249.    See  Affidavit. 
provisions  for,  in  aid  of  statutory  provisions  for  inspection,  250. 
document  must  be  in  possession  or  power  of  opposite  party,  250. 
and  must  relate  to  matter  in  dispute,  250. 
and  applicant  must  be  entitled  to  its  production  for  discovery  or 

otherwise,  250. 
right  to,  limited  by  right  to  inspection,  250.    See  Inspection. 
power  to  parties,  by  order  of  the  court  or  a  judge,  to  deliver 
written  interrogatories  to  opposite  party  upon  any  matter  as  to 
which  discovery  may  be  sought,  257. 
application  for  order  to  be  made  upon  affidavits  of  the  party 

proposing  to  interrogate,  and  his  attorney,  260. 
oral  examination  of  parties,  by  order  of  court  or  judge,  in  case 

of  omission  to  answer  written  interrogatories,  261. 
proceedings  on  such  rule  or  order,  262. 
depositions  upon  such  examinations  to  be  returned  to  the 

Master's  Office,  262. 
examiner  may  make  special  report  to  the  court,  263. 
costs  of  nile  and  examination  to  be  in  the  discretion  of  the 
court,  268. 

DISCREDIT  OF  WITNESS : 

how  far  party  may  discredit  his  own  witness,  280. 

by  proof  of  previous  statements,  230. 

by  proof  of  conviction  for  felony  or  misdemeanor,  233. 

above  provisions  apply  to  all  courts  of  civil  judicature  in  England 

and  Ireland,  229,  293. 
and  to  criminal  trials,  229. 

DISCRETION,  MATTER  OF : 

no  appeal  on  motion  for  new  trial  on,  24>1. 

DISPUTED  WRITING: 

comparison  of,  with  genuine,  235. 

DISTRAINT : 

of  defendant's  lands  and  chattels  in  default  of  returning  specific 
chattel  claimed,  278. 

DISTRESS  t 

proceedings  by  landlord  for  non-payment  of  rent  where  he  hss 
a  right  of  re-entry  and  no  sufficient  dtstreas  on  premises, 
161—165. 

DISTRIBUTIVELY: 

pleadings  to  be  construed,  75. 

DISTRINGAS : 

writ  o^  to  compel  appearance,  or  for  outlawry,  abolished,  31. 
juratores,  abohshed,  95. 

DIVERTING  WATER ; 

form  of  count 4br,  (Sched.  B.  No.  30),  199. 
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DOCUMENTS :  see  Instrument. 

may  be  set  out  in  pleadings  without  oyer,  67* 

inspection  of,  357,  359.    See  Inspection  op  Documents. 

inspection  of,  at  common  law,  57»  58. 

rules  as  to  admission  and  inspection  of,  357 — 359. 

under  14  &  15  Vict.  c.  99.  .58. 

admission  of,  101—104,  357—359.    See  Admission. 

order  for  production  of,  245.  485,  486. 

discovery  of,  mode  of  proceeding  for,  249.    See  Discovert. 

sumping,  at  the  trial,  236,  237. 

made  or  required  under  the  C.  L.  P.  Act,  1854,  exempted  from 

stamp  duty,  238. 
no  new  trial  to  be  granted  on  the  grounds  of  the  insufficiency  of 

the  stamp  on  any  document  received  in  evidence,  238. 
bow  acu  to  be  cited  in,  186,  294.    See  Title. 

DOMINIONS  OF  HER  MAJESTY: 

what  parts  of,  are  not  *'  beyond  seas,"  343. 

DOUBLE  costs  disallowed,  481,  482. 

DOWER : 

writ  of  right  of  and  writ  of,  may  not  now  issue,  2. 
right  enforceable  under  such  writs  to  be  enforced  by  writ  of  sum- 
mons, 2,  317. 
indorsement  on  writ  of  intention  to  declare  in,  7,  318. 
mode  of  proceeding  in  action,  319. 

DRAWER  OF  BILL: 

comparison  of  indorsement  with  his  signature,  tee  Indorsement. 
against  acceptor,  form  of  count  by  (Sched.  B.,  No.  18),  197. 

DURATION : 

qf  writs  of  execution,  109,  290. 
See  Umipormitt — ^Timb. 

DURHAM  AND  LANCASTER: 

Courts  of  Common  Pleas  of,  provisions  regulating,  182 — 186,  292, 

293.  * 

provisions  relating  to  the  masters  of  the  superior  courts  to  apply 

to  the  prothonotary  of,  293. 
appeal  from,  to  the  Court  of  Queen's  Bench  on  motions  lor  new 

trials,  or  to  enter  verdicts  on  nonsuits,  293. 
provisions  of  C.  L.  P.  Act,  1860,  as  to  interpleader,  apply  to 

courts  of  C.  P.  of,  301,  302. 
and  of  Summary  Procedure  on  Bills  of  Exchange  Act,  333. 

DUTY :  see  Stamp. 

action  for  mandamus  to  enforce  the  performance  o(  270. 

DWELLING : 

meaning  of,  5. 

EJECTMENT:  «m  Real  Actions— Land. 
introductory  observations,  zzi. 
rules  as  to,  380. 

other  causes  of  action  may  not  be  joined  in  suit  for,  48. 
to  be  brought  by  writ,  138. 
if  annual  value  less  than  20/.  may  be  brought  in  county  court, 

138,  n. 
to  whom  writ  b  to  be  directed,  188. 
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EJECTMENT— coMlimtf^. 

property  cltimed  by,  to  be  described  witb  reasonable  certainty  in* 

138. 
want  of  reasonable  certainty  in,  cured  by  particulars,  146. 
actual  and  vacant  possession,  138. 
names  of  tenants  in  possession,  139. 
description  of  premises,  139. 
form,  teste  and  duration  of  writ  of,  189, 192. 
names  of  persons  claiming;  title,  140* 
▼enue  is  local,  140. 
service  of  writ  of,  140. 

in  case  of  vacant  possession,  140. 

on  tenant  personslly,  141. 

on  tenant's  wife  on  the  premises,  142. 

on  child,  servant  or  member  of  family  of  tenant,  14S. 
aervice  o^  in  case  of  bankruptcy,  142. 

in  case  of  death  of  tenant,  142. 

where  tenant  a  lunatic,  142. 

on  joint  tenants,  142. 

on  several  teiuints,  142. 

on  public  companiea,  143. 

on  churchwardens,  &c.,  143. 
appearance  to,  by  persons  named  in,  143. 

by  person  not  named  in,  143. 
who  may  appear  and  defend,  143. 
affidavit  for  leave  to  appear  to,  144. 
in  what  cases  leave  granted,  144, 145. 
restitution  after  setting  aside  judgment  in,  145. 
appearance  and  defence  by  landlord  in,  145. 
notice  to  defend  for  part  only,  146. 

Sarticulars  of  description  of  property,  146. 
efence  by  persons  not  in  possession,  I4d. 
judgment  for  default  of  appearance,  or  when  defence  is  limited 

to  part  only,  147. 
form  of  the  judgments  in  such  cases,  147,  193. 
the  like,  for  the  whole  property,  1|7. 
costs,  147. 

how  issue  is  made  up  where  an  appearance  is  entered,  147. 
form  of  issue  where  defence  is  for  the  whole  property,  147, 194. 
the  like,  for  psrt  only,  147>  193. 
venue  in  issue,  140,  147. 
special  case  msy  be  stated  in,  148. 
trial  of  issue,  148. 

particulars  of  claim  to  be  annexed  to  record,  148. 
question  at  trial,  148. 
plea  of  not  guil^  distributable,  148. 
verdict  in,  148. 
form  of  verdict,  194. 
costs  of  issues,  148. 
several  issues,  149. 

verdict  where  title  has  expired  before  trial,  149. 
each  defendant  in  defended  action  liable  for  the  whole  of  die 

plaintiff's  costs,  146,  Addenda, 
costs  in  case  of  nonsuit,  &c.,  436. 
trial  of,  may  be  ordered  to  take  place  in  any  county,  149. 
nonappearance  of  claimant  at  tnal,  150. 
jury  may  give  a  special  verdict,  150. 
points  for  argument  must  be  delivered  to  judges  on  argument, 

150. 
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KJECTME^iT—eonthiued. 

amendment  of  special  Terdict,  151. 

either  party  may  tender  a  bill  of  exceptions,  150. 

judgment  and  execution  upon  finding  for  claimant,  151. 

judgment  and  execution  on  finding  for  defendant,  151,  152. 

execution  for  recovery  of  possession  and  costs  may  be  joint  or 

separate,  152. 
preparation  of  writs  of  execution,  152. 

entry  of  judgment  on  the  roil  unnecessary  (or  purposes  of  exe- 
cution, 159. 
effect  of  judgment,  159, 160. 

defence  by  joint  tenants,  tenants  in  common  or  coparceners,  152. 
trial  and  judgment  against,  158. 
actual  ouster,  153. 

action  not  to  abate  on  death  of  claimant  or  defendant,  153. 
proceedings  on  death  before  trial,  where  right  survives,  154. 
the  like  where  right  does  not  survive,  154. 
death  of  one  of  several  claimants  after  verdict,  155. 
death  of  claimant  where  right  does  not  survive,  155. 
death  of  one  of  several  joint  defendants  before  or  after  judgment, 

156. 
death  of  all  the  defendants  in,  before  trial,  156. 
death  of  all  the  defendants  in,  after  verdict,  156. 
death  of  defendant  before  trial  who  defends  separately  for  part 

only,  156. 
death  of  defendant  defending  separately  for  property  in  respect  of 

which  others  also  defend,  157. 
claimant  may  discontinue  by  notice,  157. 
form  of  notice  of  discontinuance,  157,  195. 
diacontinuaance  of,  by  one  of  several  claimants,  157. 
judgment  for  not  proceeding  to  toal  after  notice,  158. 
form  of  judgment,  158,  195. 
defendant  may  by  notice  confess  action  of,  158. 
form  of  judgment  after  confession,  158,  195. 
confession  by  one  of  several  defendants  defending  separately  for 

part  only,  158. 
confession  by  one  of  several  defendants  defending  for  the  same 

property,  159. 
error  and  bail  in  error,  160. 
tenant,  on  being  served  with  writ  of,  to  give  notice  to  landlord, 

161. 
in  what  cases  notice  to  be  given,  161. 
proceedings  in,  by  landlord,  for  non-payment  of  rent,  161. 
in  what  cases  applicable,  168. 
demand  of  rent  not  necessary,  168. 

only  sustainable  where  no  sufficient  distress  on  premises,  163. 
proof  necessary  in  case  of  judgment  by  default,  164. 
proof  where  defendant  goes  to  trial,  164. 
lessee  proceeding  in  equity  not  to  have  injunction  or  relief 

without  payment  of  rent  and  costs,  165. 
but  tenant  paying  all  rent  with  costs,  proceedings  to  cease,  165. 
how  rent  to  be  calculated  in  such  case,  166. 
by  landlord  against  tenant  holding  over  after  expiration  of  term 

or  determination  of  tenancy  by  notice  to  quit,  166. 
in  what  cases  applicable,  167. 

term  must  have  expired  or  been  determined  before  bringing,  167. 
demand  of  possession  necessary,  and  service  thereof,  168. 
proceedings  for  tenant  to  give  bail,  166* 
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EJECTMENT— conHmmJ. 

if  tenant  neglects  to  giTe  bail,  kc,  Umttord  may  «gn  jndgmeot, 

167, 16f. 
form  of  judgment  for  landlord,  195. 
cotta,  169. 
oo  trial  of,  between  landlord  and  teoantt  jury  to  give  damages  for 

mesne  profits,  169. 
judge  not  to  stay  execution,  except  by  consent,  on  tenant  fiodiog 

security,  but  bail  in  enror  to  discbaige  sucb  surety,  170. 
recognizances  of  bail  in  error,  how  to  be  taken,  170, 171. 
landlord  to  recover  possession  of  lands  situated  otherwise  than  in 

London  or  Middlesex,  &c.,  after  service  of  writ,  &o,  171. 
form  of  writ  in  such  cases,  171. 
by  mortgagee  against  mortgagor,  172. 
court  may  compel  mortgagee  to  reconvey,  on  rendering  principal 

and  costs,  178,  174. 
not  where  right  of  redemption  is  in  oontroversy*  174. 
jurisdiction  of  courts  and  judges  in,  174. 
claimant  in  second  action  o^  for  aame  premiaea  against  same 

defendants,  mav  be  ordered  to  give  aecurity  for  costs,  2S9. 
even  though  the  form  of  the  two  actions  is  not  the  same,  289. 
what  interrogatories  may  be  delivered  in,  258,  259. 
effect  of  death  of  claimant  in,  287,  288. 
forms  of  writ  of  execution  in,  422, 423. 
for  forfeiture   for  non-payment  of  rent,  or  non-insuring,  see 

Abliep. 

ELEGIT:  ae«  Fees. 

forms  of  on  judgments  and  orders  to  pay  money  and  costs,  407, 
415. 

EMBARRASS: 

pleadings  firamed  to,  may*be  amended  or  atruck  out,  52. 

ENFORCEMENT  OF  AWARDS  : 

proceedings  for,  207* 

within  period  for  setting  aside,  210. 

ENLARGEMENT  OF  TIME  FOR  MAKING  AWARDS: 

when  no  period  stated,  to  be  deemed  to  be  an  enlargenkent  for  one 

month,  213. 
power  to  enlarge  may  be  exercised  after  expiration  of  diree  moDths 

from  the  appointment  of  the  arbitrator,  &c.,  214. 
power  to  enlaige  is  discretionary,  215. 

ENTRY: 

of  pleadings  on  record  to  be  as  of  time  of  pleading,  56. 

of  proceedings  in  interpleader,  812. 

of  causes  for  trial ;  and  in  London  and  Middlesex,  95,  864. 

of  satisfaction  on  roll,  rules  as  to,  878. 

of  satisfoction  on  judgments.  460. 

of  verdict  or  nonsuit,  tee  Motion. 

EQUITABLE  DEFENCES : 

introductory  observations,  viii. 

power  to  plead  in  actions  at  law,  278. 

only  where  an  absolute  injunetiou  would  be  granted,  278. 

or  to  set  up  after  judgment  by  way  of  audiid  quereld,  288. 

replication  of  to  plea  of  defendant,  288. 

legal  defence  not  lost  by  pleading  mistakingly,  288. 

power  to  judge  to  strike  out,  288. 


IKDBX.  667 

EQUITABLE  DEFENCES— coii<lmie<i. 
example*  of,  278— 284. 

acddeot,  278. 

mistake,  279. 

fraud,  280,  Jddenda. 

forfeitures,  281. 
in  relation  to  principal  and  surety,  281. 
where  party  has  merely  an  equitable  interest,  282. 
of  set-off,  282. 
of  exoneration,  282. 

equitable  replication  to  le|^  plea  of  set-off,  284. 
may  be  pleaded  with  other  pleas  by  leave,  282. 
under  Summary  Procedure  on  Bills  of  Exchange  Act,  affidavit 
of,  330,  331. 

EQUITY,  COURTS  OF : 

must  still  be  resorted  to  in  certain  cases,  279 — 282.    See  Court 
OP  Chancery. 

ERROR:  «M  Appeal. 

introductory  observations,  xxii. 

rules  of  practice  as  to,  370,  371. 

will  not  lie  on  judgment  for  non-appearance,  where  writ  is  spe- 
cially indorsed,  33,  380. 

will  lie  on  a  special  case,  50,  51,  238,  239,  311. 

but  not  on  a  special  case  stated  by  an  arbitrator  on  a  compulsory 
reference,  207,  239. 

proceedings  thereon,  238.    See  Special  Case—Judgment. 

to  be  brought  within  six  years  after  judgment  signed  or  entered 
on  record,  126. 

proviso  for  disabilities  in  case  of,  when  further  time  granted,  126. 

writ  of,  abolished,  127. 

a  step,  127. 

the  proceeding  given  by  C.  L.  P.  A.,  1852,  s.  148,  does  not  ex- 
tend to  criminal  proceedings,  127. 

where  a  change  of  parties  since  judgment,  127. 

in  what  cases,  127. 
error  in  law,  how  brought,  127,  128. 

form  of  memorandum  of  error  in  law,  127,  128, 192. 

master  to  deliver  a  note  of  receipt  of  memorandum,  128. 

no  supersedeas  of  execution,  till  service  of  copy  of  note  and  of 
grounds  of,  128. 

on  insufficient  or  frivolous  statement  execution  may  issue  at  once, 
128. 

execution  on  judgment  not  to  be  stayed  by  proceedings  in,  unless 
sufficient  bail  given,  129. 

or  unlesa  court  or  judge  make  special  order,  129. 

in  what  cases,  129, 130. 

when  put  in,  130. 

staying- execution  on,  130. 

proceedings  on  death  of  one  of  several  defendanta,  137* 

the  like  upon  death  of  sole  defendant  or  of  all  the  defendants, 
137. 

by  suggestion  instead  of  assignment  of,  and  joinder  in,  131. 

form  of  suggestion,  131,  192. 

roll  to  be  made  up  and  suggestion  entered  by  plaintiff,  131. 

by  one  of  several  persons  against  whom  judgment  has  been  given, 
132. 
•    form  of,  132. 
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9rror  im  lam,  how  brought — continued. 

Judgment  roll  to  be  brought  into  court  initead  of  tranicribed,  132. 

setting  down  for  argument,  133. 

notice  of  argument,  133. 

copies  of  proceedings  to  be  deliTered  to  judges,  133. 

costs,  133,  435,  436. 

will  not  lie  for  error  in  judgment  with  respect  to  costs,  436. 

jurisdiction  of  court  of,  over  proceedings,  133. 

when  the  proceedings  will  be  quashed,  133,  134. 

court  of,  to  have  like  powers  with  court  below,  134. 

may  therefore  award  a  writ  of  inquiry  to  assess  damages,  or  re- 
pleader, 134. 
proceedings  in  error  in  fact,  134. 

form  of  memorandum  and  note  of  error  in  £ict,  134, 135,  192. 

in  what  cases,  135. 

in  fact  does  not  lie  to  Exchequer  Chamber  or  House  of  Lords, 
135. 

unless  the  error  in  fact  so  appear  on  the  record  as  to  constitute 
error  in  law,  135. 

is  a  step,  135. 

bail  in  case  of,  135. 

affidavit,  185. 

plaintiff  in  error  may  discontinue  proceedings  and  proceed  on  the 
judgment,  135. 

defendant  may  confess,  and  consent  to  reversal  of  judgment  in, 
136. 

effect  of  death  of  parties  on  proceedings  in,  287>  288. 

death  of  plaintiff  m,  no  abatement  of,  136. 

nor  death  of  defendant  in,  187. 

death  of  one  of  several  plaintiffs  in  error,  136. 

the  like  as  to  one  plaintiff  or  of  all  the  plaiutift  in  error,  136. 

marriage  not  to  abate,  138. 

death  of  either  party  between  verdict  and  judgment  not  to  be 
alleged  for  error,  1 19. 

bail  in  error,  129,  379. 

bail  in  error  in  ejectment,  160, 170.    See  Ejectment. 

upon  award  of  trial  de  novo,  244. 

if  judgment  affirmed  in  error,  Court  of  Error  may  adjudge  costs 
to  the  defendant  in  error,  244. 

may  not  be  brought  on  special  case  stated  by  arbitrator,  207,  239. 

and  ftuere  when  case  is  stated  with  some  only  of  several  de- 
fendants, 239. 

and  will  not  lie  on  judgment  signed  on  a  specially  endorsed  writ 
under  C.  L.  P.  A.,  1852,  s.  27. .83,  127,  Addenda, 

nor  under  Bills  of  Exchange  Act  for  not  appearing,  329,  330. 

Courts  of,  to  be  Courts  of  Appeal,  241,  293. 

in  proceedings,  amendment  o^  290. 

ESTATE: 

form  of  count  for  price  of  (Sched.  B.,  No.  7)>  196. 

EVADING  personal  service  of  writ,  11,  12, 16,  17. 

EVENT  OF  TRIAL: 

when  costs  to  abide,  244. 

EVIDENCE:   tee  alto  Proof — Paett  who  beoins — Altbeatioes 
IN  the  Law  of  Evidence— Witnesses— Ezaminatioh— 
Discovery. 
introductory  observations,  xr. 
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BY  J  DENCE— eoMf  lii«#<f. 

rules  as  to,  367—859. 

of  renewal  of  writs  of  summons,  9,  10. 

of  the  commencement  of  the  action,  10. 

what,  requisite  to  render  affidavit  made  before  consul  admissible, 

ZO. 
of  writs  of  execution,  109. 
of  service  of  notice  to  produce,  104. 
of  admission  of  documents,  104. 
affirmation  instead  of  oath  in  certain  cases,  229. 
penalty  for  making  false  statements,  230. 
now  far  party  may  discredit  his  own  witness,  230. 
the  party  may  not  give  general  evidence  to  impeach  his  credit, 

230. 
but  may,  by  leave  of  judge,  contradict  him  or  prove  contradictory 

statements,  230. 
proof  of  contradictory  statement  of  adverse  witness,  231,  282. 
cross-examination  as  to  previous  statements  in  writing,  232. 
proof  of  previous  conviction  of  a  witness,  283. 
attesting  witness  need  not  be  called  except  where  attestation 

requisite  to  the  validity  of  the  instrument,  234. 
comparison  of  disputed  writing,  235,  286. 
provision  for  stamping  documents  at  the  trial,  236. 

on  payment  of  duty  and  penalty,  and  additional  penalty  of  1/., 
aocuroents  to  be  admissible,  237. 
no  new  trial  to  be  granted  by  reason  of  the  ruling  of  any  judge 

that  the  stamp  is  sufficient  or  does  not  require  a  stamp,  238. 
extension  of  preceding  provisions  to  all  courts  of  civil  judicature 

in  England  and  Ireland,  293,  294. 
verdict  of  judge  on  issues  of  fact  not  to  be  questioned  on  the 

ground  of  beinff  against  the  weight  of  evidence,  204. 
no  appeal  to  be  allowed  on  motion  for  new  trial  on  the  g^imd 

that  verdict  against  the  weight  of  evidence,  241. 
when  new  trial  granted  on  the  ground  that  verdict  against,  costs 

to  abide  the  event.  244. 
power  to  court  or  judge,  upon  hearing  any  motion  or  summons, 

to  direct  the  oral  examination  of  witnesses,  246. 
proceedings  before  and  upon  such  examination,  246 — 248. 
punishment  for  giving  false,  under  C.  L.  P.  Act,  1864.  .230, 286. 
process  to  compel  the  attendance  of  witnesses  out  of  the  juris- 
diction, to  give,  487. 
entries  of  record  of  proceedings  in  interpleader  to  be,  312. 

EXAMINATION : 

of  judgment  debtor,  as  to  debts  due  to  him,  264. 
of  witnesses,  vivd  voce,  upon  the  hearing  of  any  motion  or  sum- 
mons, 246. 
proceedings  before  and  upon  such  examination,  246 — 248. 
act  enabling  courts  of  law  to  order  examination  of  witnesses  on 

interrogatories  or  otherwise  applied,  246 — 248. 
the  act  1  Will.  4,  c.  22,  ss.  4,  6,  9,  10. .  246—248. 
of  person  who  refuses  to  make  an  affidavit,  248. 

proceedings  upon  order  for  examination,  249. 
of  parties  in  case  of  omission  to  answer  written  interrogatories, 
261. 
depositions  upon  such  examinations  to  be  returned  to  the 

master's  office,  262. 
special  report  of  examiner  thereon,  263. 
costs  of  rule  and  examination  to  be  in  the  discretion  of  the 
court,  263. 
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EXAMINATION  OF  WITNESSES  AT  THE  TRIAL:  n»«*Eri. 

OBMCB"  and  "  Witnesses." 

EXAMINER  OP  WITNESSES: 

to  make  a  special  report  to  the  court,  if  requiredi  26S. 

EXCHEQUER,  COURT  OF,  REVENUE  SIDE: 

titles  of  statutes  and  rules  regulating  practice  and  procedure  in, 

508. 
EXCHEQUER  CHAMBER: 

a  court  of  appeal  for  the  purposes  of  the  C.  L.  P.  Ads,  241. 
bringing  judgment  roll  into,  132. 
EXECUTION  :  tee  Imtbrplbadbk— Writs  of  Execution. 
introductory  observations,  xriL 
rules  as  to,  870,  871. 
writ  of,  to  be  registered,  497. 
mode  of  registering,  497. 
not  to  affect  lands,  unt9  they  are  achially  ddiTcred  in  execution, 

605. 
may  then  be  registered,  506, 
mode  of  registering,  506. 

and  the  Court  of  Chancery  may  on  petition  order  a  sale  of 
the  lands,  606. 
may  issue  upon  judgment  for  nonappearance  where  the  writ  is 

specially  indoraed,  $$• 
against  one  or  more  of  several  defendants  in  the  like  case,  37. 
so  upon  judgment  for  nonappearance  where  writ  is  not  indorsed 

in  the  special  form,  84. 
after  trial,  in  fourteen  days,  106. 
but  final  judgment  must  be  signed  before  issuing,  107. 
suying  or  expediting  application  for,  106. 
in  what  cases  stayed,  lois. 
certificate  for,  when  granted,  107. 
for  immediate,  107. 
•   speedy,  what,  107. 
on  judge's  order,  107. 
after  award,  107. 

may  issue  within  six  years  from  judgment  without  sd. /a.  or  re- 
vival of  judgment.  111. 
as  to  proceedings  for,  when  revival  of  a  judgment  is  necesssry, 

112,  and  tee  Revival. 
expenses  of,  107. 

fees  and  poundage  on  a  /.  /a.,  108. 
fees  on  a  ea.  to.,  108. 
poundage  on  an  elegit,  168. 
who  to  pay,  109. 
extortion  by  sheriff,  108. 
duration  of,  to  remain  in  force  for  one  year,  and  to  be  renewed  if 

necessary,  109,  290. 
evidence  of  renewal,  109. 
writs  of,  ground,  abolished,  107. 
so  habeat  corput  ad  ta.  to  charge  defendant  in.  111. 
may  issue  at  once  into  any  county,  107. 

direction  of,  in  counties  palatine  to  be  directed  to  sheriff  thereof,  1 07. 
sheriff  or  gaoler  may  by  order  of  attorney  discharge  prisoner 

from,  110. 
unless  notice  is  given  to  the  contrary,  1 10. 
but  such  discharge  does  not  satisfy  debt,  110. 
unless  made  by  authority  of  creditor,  110. 
attorney  not  justified  in  discharging  without  consent  of  client,  110. 
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EXECUTION— eofi/lfitt^. 

proceedings  for  chai^ng  in  execution  persons  already  in  prison  of 
court,  111. 

such  persons  may  be  charged  in,  by  judges'  order  upon  affidavit, 
111. 

supersedeas  of,  for  not  dedarin^.  111. 

supersedeas  of,  by  proceedings  in  error,  128. 

staying,  in  case  of,  128 — 130. 

in  ejectment  for  claimant,  151, 152,  and  t§e  Ejectment. 

for  defendant's  costs,  152. 

separate  writs  for,  1 52. 

formal  entry  of  judgment  on  the  roll  unnecessary  for,  159. 

return  of  writ  of,  109. 

after  judgment  for  a  mandamus,  272. 

writs  of,  to  iix  bail,  see  Bail. 

in  actions  by  or  against  husband  and  wife,  122. 

setting  aside  in  proceedings  under  Summary  Procedure  on  Bills 
of  Exchange  Act,  331. 
By  attachment  qf  debtt :  see  Attachment. 

court  or  judge  may  order  oral  examination  of  the  judgment 
debtor,  as  to  debts  due  to  him,  264. 

mode  of  conducting  examination,  264,  265. 

judge  may,  on  application  of  judgment  creditor,  order  the  attach- 
ment of  debts  m  hands  of  debtor,  265. 
and  may  order  garnishee  to  show  cause  why  be  should  not 
pay  the  debt  to  the  judgment  creditor,  265. 

service  of  order  for  attachment  or  notice  to  bind  such  debts,  267. 

if  garnishee  does  not  pay  or  dispute  the  debt,  judge  may  order 
execution  to  issue,  2o8. 

as  to  the  discretion  of  the  judge  to  interfere,  and  proceedings 
where  a  lien  is  claimed,  see  Attachment. 

if  liability  disputed,  garnishee  may  be  sued  by  judgment  creditor, 
268. 

payment  by  garnishee  to  be  a  valid  discharge  for  him,  269. 

attachment  books  to  be  kept  by  the  masters  of  the  courts,  269, 
270. 
copies  of  entries  therein  may  be  taken  on  application,  270. 

costs  of  application  for  attachment  and  proceedings  to  be  in  the 
discretion  of  the  court  or  judge,  270. 

forms  of  proceedings  under  C.  L.  P.  Act,  1854..449^-<-457. 
Stay  of: 

notice  of  appeal  to  be,  if  bail  given,  242. 
Writs  rf:  see  i^ kit. 

to  fix  bail  may  be  tested  and  returnable  in  vacation,  286. 

for  specific  delivery  of  chattels,  273.    See  Chattels. 

forms  of,  in  such  case,  456. 

when  not  to  prejudice  title  to  goods,  336. 

to  lands,  497,  498, 505. 

forms  of,  399—425. 
EXECUTOR  AND  ADMINISTRATOR: 

counts  in  actions  by,  see  Cause  of  Action. 

how  described  in  declaration,  63. 

proceedings  to  continue  actions  by  and  against,  on  death  of  par- 
ties, 117, 118. 

proceedings  against,  upon  a  judgment  of  assets  in  future,  286. 

suing  or  sued,  when  character  in  whidi  plaintiff  or  defendant  is 
stated  on  the  record  is  not  in  issue,  429. 

protected  against  unregistered  judgments,  498. 
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EXHIBITS  matt  be  specified  in  affidaTiu,  26.  ' 

EXPENSES  of  witnesses  served  with  special  writs  of  sobpcsna,  488. 

EXPRESS  COLOUR  in  pleading  abolished,  67. 

EXTENT  of  C.  L.  P.  Acts,  tee  Act. 

of  Summary  Procedure  on  Bills  of  Exchange  Act,  833. 
of  Mercantile  Law  Amendment  Act,  1856.. 344. 

EXTORTION,  by  sheriff,  remedy  for,  108. 

FACT:  see  Spbcial  Case— Questions. 

trial  by  jury  or  by  judf^e,  by  consent,  of  question  of,  rdating  to 

any  particular  item  in  an  action  referred  to  arbitration,  207. 
trial  by  consent  of  questions  of,  by  jury,  without  pleadings  and 

form  of  issue,  49,  190. 
trial  by  consent  of  issues  of,  by  a  judge,  203. 

FALSE : 

affirmation,  punishment  for,  280,  286. 

evidence,  &c.,  under  C.  L.  P.  Act,  1854,  punishment  for,  286. 

FALSE  IMPRISONMENT: 

form  of  count  for  (Sched.  B.,  No.  26),  198. 
payment  into  court  in  action  for,  not  allowed,  70. 

FEES: 

table  of,  under  Nisi  Prius  Officers  Act,  516. 
act  for  payment  of,  by  stamps,  521. 

rules  made  thereunder,  525—531. 
on  /.  /a.,  ca.  sa.  and  elegit,  108. 
to  counsel,  466. 
to  counsel's  clerks,  477. 
to  be  taken  by  Scotch  and  Irish  commissioners  of  affidavits,  485. 

FEIGNED  ISSUE,  eee  Issue. 

FELONY: 

proof  of  conviction  of  witness  for,  may  be  given  by  the  opposite 

party,  238. 
form  of  certificate  for  that  purpose,  233. 
plea  of  puis  darrein  continuance  of,  485. 
FEME  COVERT:  see  Husband  and  Wife. 

FIAT: 

Her  Majesty's,  required  for  prosecution  of  petition  of  right,  490. 
being  obtained,  proceedings  thereupon,  491.    • 

FI.  FA :  eee  Fees. 

when  writ  of,  will  not  prejudice  title  to  goods,  336. 
form  of:  on  judgment  for  plaintiff,  399. 

on  judgment  for  defendant,  400. 

on  rule  for  payment  of  money,  401. 

on  rule  for  payment  of  money  and  costs,  401. 

on  rule  for  payment  of  costs,  402. 

on  judgment  of  inferior  court,  408. 

on  rule  for  payment  of  money  made  in  an  inferior  court  and 
removed,  404. 

the  same  with  costs,  405. 

in  ejectment  for  costs,  424. 

against  garnishee,  449,  453. 

FILING  AFFIDAVITS,  26. 

under  Summary  Procedure  on  Bills  of  Exchange  Act,  830,  831. 
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FINAL  JUDGMENT :  tti  Jcdgmbnt. 

*     under  Summary  Procedure  on  Bills  of  Excbaoge  Act,  829. 

FINDING,  statement  of,  in  pleading,  51. 

FINES :  $e€  Coptholo  Fines. 

FIRE:  Me  Insurance. 

FIRM :  tie  Attorney. 

FISHERY: 

form  of  count  for  use  of  (Sched.  B.,  No.  10),  19d. 

FORCE  AND  ARMS,  unnecessary  to  be  stoted  in  pleading,  51. 

FOREIGN  ATTACHMENT,  plea  of,  in  Lord  Mayor's  Court,  268. 

FOREIGN  COUNTRIES: 

law  of,  act  to  ascertain,  502. 

case  mav  be  remitted  by  superior  courts  to  court  of,  to  ascertain 

law  of,  502. 
opinion  of  courts  of,  wben  certified  to  be  deemed  record  of  such 

opinion,  508. 
applfcation  of  opinion  as  to  law  of,  503. 
opinion  of  couru  of,  on  case  remitted  by  superior  courts,  508. 

FOREIGN  LAW,  ascertainment  of,  502. 

FOREIGNER: 

residing  out  of  jurisdiction,  bow  <ued,  27. 

FORFEITURE :  tee  Relief— Tenant. 

relief  against,  for  non-payment  of  rent,  and  non-insuring,  295, 

296. 
relief  against  by  courts  of  equity,  281. 

FORGERY  of  consul's  signature  to  affidavit,  30. 

FORM: 

schedules  of  forms  of  proceedings  under  the  C.  L.  P.  Act,  1852, 
186-202. 

schedules  of  forms  of  proceedings  under  the  Summary  Procedure 
on  Bills  of  Exchange  Act,  1855.. 334,  SSd.-See  Bills  of  Ex- 
change. 

schedule  of  forms  under  rules  of  Hil.  Term,  1858.. 398— 425. 

schedule  of  forms  of  proceedings  under  C.  L.  P.  Act,  1854*  •439 
—457 

of  writ  of  summons,  1,  2. 

of  action  unnecessary  to  be  mentioned  in  writ,  8. 

of  action  practically  abolished,  48. 

of  affidavits,  see  Affidavit. 

of  pleadings,  examples  of,  86, 196. 

of  common  counts,  196,  197. 

of  pleas,  &c.,  199,  200. 

of  addressing  writs  and  notices  to  sheriffii,  470. 

of  appeal,  242. 

power  to  the  judges  to  issue  forms  of  proceedings,  291. 

defect  of,  not  ground  for  arrest  of  judgment,  893. 

of  pleading  in  Sched.  B.  of  C.  L.  P.  Act,  1852,  to  be  sufficient, 
86. 

of  solemn  affirmation  or  declaration,  instead  of  oath  in  certain 
cases,  229 

of  indorsement  on  petition  of  right,  490,406. 

of  notice  under,  490,  496. 

of  appearance  under,  491,  496. 
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VOKM—€onHmued.  *  , 

of  judgment  on,  492. 
of  certificate  of  judgment  on,  498|  496. 

FRAUD: 

relief  againtt,  in  courts  of  equity,  280,  Addenda. 

FREEBENCH : 

indonement  on  writ  of  intention  to  declare  in,  7. 

FREIGHT: 

form  of  count  for  (Sched.  B.  No.  18),  197. 

FRIVOLOUS  PLEAS:  «m  Plbadino. 

GAOLER: 

or  sheriff  may  discharge  prisoner  in  execution  by  authority  of  at- 
torney in  ^  cause,  110. 

GARNISHEE :  tw  Attachment. 

attachment  of  debts  owing  or  accruing  from,  to  judgment  debtor, 

263. 
service  of  order  or  notice  of  attachment,  to  bind  debts  in  the 

hands  of,  267. 
proceedings  to  levy  amount  due  from,  to  judgment  debtor,  268. 
may  be  sued  by  judgment  creditor  if  he  disputes  his  liability, 

268. 
as  to  refusal  of  writ  against,  269. 

payment  by,  or  execution  levied  upon,  to  discharge  him,  269. 
order  cannot  be  reviewed  in  Court  of  Admiralty,  269. 
as  to  proceedings  where  a  lien  is  claimed  on  debt  sought  to  be 

attached,  319. 
forms  of  proceedings  under  C.  L.  P.  Act,  18M.  .449 — 454. 

GAZETTE  (LONDON) : 

publication  in,  of  order  extending  acts  to  courts  of  record,  293, 

294. 
of  tables  of  fees  to  be  cdlected  under  the  Nisi  Prius  Officer's 
Act,  510. 

GENERAL: 

evidence  to  impeach  credit  of  a  party's  own  witness  inadmissible, 

230. 
issue,  forms  of  pleas  of,  in  contract  and  tort,  199,  200. 

See  Pleading. 
issue  by  statute,  how  pleaded,  488,  484. 
issue,  plea  of,  disallowed  in  local  and  personal  acts,  481. 
rules,  power  of  judges  to  make,  see  Rules. 

GENERAL  RULES  :  see  Rules. 

GENUINE  WRITINGS; 

comparison  of,  with  disputed,  may  be  made  by  witnesses,  235. 

GOODS  :  tee  Sale — Chattels. 

title  to,  when  not  prejudiced  by  writs  of  execution  against  debtor, 

836. 
sold,  specific  delivery  of,  837. 
sold,  form  of  counu  for  (Sched.  B.,  No.  1),  196 
hire  of,  form  of  count  for  (Sched.  B.,  12),  197. 
affidavits  in  relation  to  actions  for  sale  of,  $ee  Afpidavit. 

GOODWILL: 

of  a  business,  form  of  count  for  (Sched.  fi.,  No.  8),  196. 
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GROVND : 

writs  abolished,  107. 

of  error,  128. 

of  motions  to  be  stated  in  rule  nisi  for  new  trial,  or  to  enter  a 

verdict  or  nonsuit,  239. 
what  statement  of,  sufficient,  289. 
when  court  will  be  bound  by  the  terms  of  the  ride  nisi,  240. 

GUARANTEE : 

provisions  of  Merc  Law  Amend.  Act,  1856,  in  relation  to,  339. 

consideration  for,  need  not  appear  in  writing,  339. 

to  or  for  a  firm,  except  in  special  cases  to  cease  on  change  in  the 

firm,  339. 
right  of  surety  discharging,  to  an  asngnment  of  creditor's  secu- 
rities, 340. 

GUARDIAN : 

«    must  be  appointed  for  infant  4efendant,  before  aigning  judgment 
by  default,  32. 
prosecution  or  defence  by,  for  infant,  354. 
Set  Special  Admission. 


HABEAS  CORPORA  JURATORUM : 

entry  of,  abolished,  95. 

HABEAS  CORPUS : 

ad  tati^aciendum,  writ  of,  need  not  be  sued  out  to  charge  a  pri- 
soner in  execution.  111. 

HABERE  FACIAS: 

form  of  writ  of,  in  ejectment,  422. 
form  of  writ  o^  in  ejectment,  and  fi.  fa.  for  costs,  423. 
form  of  such  writ  on  a  rule  to  deliver  land  pnrsuaat  to  award, 
446. 

HANDWRITING : 

comparison  of  disputed  with  genuine,  may  be  made  by  wienesses, 
235. 

HEIRS  protected  against  unregistered  judgments,  498-^00. 

HIGH  CONSTABLE: 

service  of  writ  of  summons  on,  11. 

HIRE :  see  Goods. 

HOLDING  OVER: 

after  expiration  of  term,  ejeotment  by  landlord  in  case  of,  166. 

HOLIDAYS : 

rules  as  to,  391,  392. 

HOME  PORT: 

what  is,  with  reference  to  repairs  of  ships,  841. 

HOSTILE  WITNESS: 

how  for  a  party  may  discredit,  when  his  own,  230, 281. 

HOUSE  AND  LAND: 

form  of  count  for  use  of  (Sched.  B.,  No.  9),  196. 

HOUSE  OF  LORDS : 

a  court  of  appeal  for  the  purpose  of  the  C.  L.  P.  Acts,  242. 
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HUSBAND  AND  WIFE: 

claims  by.  may  be  joined  with  claims  in  rigbt  of  husband,  47. 

action  by,  in  right  of  wife  surviTCs  to  wife,  116. 

execution  by  husband  on  judgment  for  or  against  wifie,  122. 

marriage  not  to  abate  actions,  122. 

in  case  of  bankruptcy  of  husband,  128. 

disability  firom  beug  feme  covert  in  proceedings  in  enror,  126. 


IDENTITY : 

of  witness  questioned  as  to  previous  conviction,  proof  of^  233.  ] 

IMMATERIAL  AVERMENTS : 

in  pleadings  may  be  omitted,  51.    iSst  Pleading. 

IMPEDIT:  iM  QuARB  Impbdit. 

IMPOUNDING: 

bill  of  exchange  under  the  Summary  Procedure  on  Bills  of  Ex- 
change Act,  881. 

IMPRISONMENT: 

when  not  a  disability,  842.    See  False  Imprisonment. 

INCIPITUR  OF  PROCEEDINGS: 

to  be  made  before  signing  judgment,  106, 159, 190, 

INCONSISTENT  STATEMENT: 

proof  of,  by  adverse  witness,  280, 281. 
on  cross-examination,  282. 

when  statement  in  writing,  282. 

INDEBITATUS  COUNTS,  196, 197. 

INDEMNITY: 

to  be  given  against  claims  of  third  parties  where  loss  of  nego- 
tiable instrument  ordered  not  to  be  set  up,  286. 
INDICTMENT : 

for  making  false  affidavits  abroad,  80. 

INDORSEE : 

form  of  count  by,  against  indorser  (Sched.  B.,  No.  16),  197. 

INDORSEMENT: 

of  writ,  Me  Writ  of  Summons— Special  Indorsement — In- 
junction. 

on  writ,  in  contract  claiming  costs,  of  notice  that  if  judgment  be 
signed  for  default,  plaintiff  will,  without  summons,  apply  for 
costs,  460. 

by  iudge  on  writ  of  plaintiffs  refusal  to  accept  tender,  7* 

omission  of,  on  writ  is  an  irregularity,  7. 

of  service  of  writ  of  summons,  10. 

on  declaration  filed  on  non-appearance  to  writ  not  specially  in- 
dorsed, 84. 

on  bill,  comparison  of  it  with  signature  of  drawer,  when  denied 
in  action  against  acceptor,  286. 

on  lease  of  minute  of  relief  granted,  298. 

on  writ  in  proceedings  under  Summary  Procedure  on  Bills  of 
Exchange  Act,  829, 384, 461.    See  Bills  op  Exchangb. 

form  of,  of  verdicts  after  trial  under  a  writ  of  trial,  898. 

on  writ  of  notice  of  claim  of  writ  of  mandamus,  270. 

on  writ  of  application  for  writ  of  iig unction,  275. 

form  of,  on  writ  claiming  injunction,  457. 

on  writ  of  summons  in  real  actions,  817* 
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INFANCY: 

plea  of,  may  be  joined^  with  other  pleas  without  leave,  82. 
18  a  defence  on  the  merits,  34,  Addenda. 
disability  in  case  of,  in  proceedings  in  error,  126. 

INFANT: 

must  appear  by  guardian,  32, 135, 177, 32,  Addenda.  See  Special 
Admission. 

INFERENCES  OF  FACT: 

to  be  drawn  by  court  of  error  on  a  special  case,  238. 
INFERIOR  COURT: 

what  powers  of  amendment  are  inapplicable  in  case  of  trial  before 

jud^of,  177. 
jurisdiction  of,  in  real  actions  destroyed,  318* 

rules  as  to  causes  removed  from,  380. 
forms  of  writs  of  execution  on  judgments  of,  removed,  and  orders 
of,  404,405,  411^415,  420,  421. 

INFRINGEMENT  OF  PATENT: 
form  of  count  for,  199. 
inspection  of  machinery  in  action  for,  264. 
injunction  in  action  for,  276. 

IN  FUTURO: 

judgment  of  assets,  proceedings  upon,  286. 

INHABITANTS  OF  HUNDRED  OR  COUNTY : 

service  of  writ  on,  11. 

INJUNCTION  :  tee  Equitable  Defences. 
introductory  observations,  ix. 
claim  of  writ  of,  in  cases  of  breach  of  contract  or  other  injury, 

275. 
form  of  indorsement  on  writ  of  claim  of,  457. 
notice  on  writ  of  summons,  that  in  de&ult  of  appearance  the 

J>laintiff  may,  besides  proceeding  to  judgment  and  execution 
or  damages  and  costs,  spply  for  and  obtain  a  writ  of,  7,  276. 
proceedings  in  such  action,  276,  320. 
writ  of,  may  be  applied  for  in  any  stage  of  the  cause,  277. 
when  party  entitled  to,  275. 
against  a  corporation,  275,  321. 
in  respect  of  patents,  276. 
in  respect  of  trade  marks,  276,  Addenda, 
form  of  writ,  276. 
costs  of,  276,320. 
must  command  payment  of  costs,  320. 

INJUNCTION  AND  ORDERS : 

for  stapng  proceedings,  effect  of,  180L 

INLAND  BILLS, what, 341. 

INLAND  REVENUE : 
Commistionert  qf: 
return  to,  of  monies  received  at  trials  on  account  of  stamp  duties 
and  penalties,  237. 
to  cause  documents  to  be  stamped,  237. 
Receher^  General  qf: 
stamp  duties  and  penalties  to  be  paid  to,  by  officers  of  court,  237* 

INNUENDO  t 

in  actions  for  libel  and  slander,  64. 
D.  C  C 
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INQUIRY: 

notic«oi;89»3i9L 

return  of  jury  on  writ  oi,  Z$5, 

of  damagot  before  mastfr,  87. 

writ  of,  where  a  matter  of  calculation,  unnecessary,  87. 

pro(;eediog8  before  master,  87,  88. 

costs  of  special  jury  in  case  of,  97. 

as  to  debt  or  damages  where  British  subject  resident  abroad  bai 

not  been  served  with  writ,  16 — 27. 
certificate  to  dtpriTe  of  costs  at  trial  under  writ  of,  S22. 

but  last  enactment  now  repealed,  322. 
form  of  writ  o^  in  ]^roceedings  by  mandamus,  455. 

INSOLVENCY: 

of  plaintiff,  when  not  to  abate  action,  122, 123. 

form  of  plea,  123. 

flea  o^  may  be  joined  wifth  other  pleas  without  lesTe,  82. 

INSOLVENT  ACT : 

discharge  under,  may  be  pleaded  with  other  pleas  without  leave, 
82. 

INSPECTION  OF  DOCUMENTS:  &e  Discovbbt. 
rules  as  to,  357—859. 

at  common  lawt  250« 
party  requiring,  must  be  a  party  to,  or  make  title  under  party  to, 

instrument,  250, 251. 
is  granted  to  enable  party  to  frame  his  pleading  or  support  bis 

action  or  defence,  25  K 
is  not  granted  to  enable  a  party  to  rebut  an  anticipated  case,  251. 
other  instances  of»  25 1 ,  252. 
document  must  be  under  control'  of  the  party  against  whom  the 

application  is  made,  252. 
nnder  the  14  8i  15  Vict  e.  99.  .252, 253. 
decisions  under  that  act,  253. 
Application  for,  before  declaration,  254,  n. 
under  other  statutes,  255. 
relating  to  patents,  255, 
companies,  255. 

public,  parochial  and  corporation  books  and  coiart  roQs,  255. 
of  surveys  of  ship  in  foreign  port,  253. 
of  reports  made  to  railway  company  relating  to  ao  aoddeat,  254. 
by  agent,  256. 
by  accountant,  256. 
bv  expert,  256. 

place  for,  should  be  named,  256.  ** 
answer  of  opposite  party  upon  application  for,  256L 
costs  of,  257. 
of  court  rolls,  254,  359. 

INSPECTION  OF  PREMISES  AND  CHATTELS: 

power  to  parties  to  apply  to  court  or  judge  for  ocder  for,  hj  the 

jury,  himself,  or  witnesses^  2^63. 
terms  as  to  costs  and  otherwise  to  be  ruled  as  ooort  or  jadge  wkj 

direct,  263. 
saving  of  provisions  of  the  C.  L.  P.  Act,  1859^  and  pierioosa^' 

as  to  view,  263. 
application  of  existing  rules  to  C  L.  P.  Act,  1854.. 263.  , 

provisions  of  the  C.  L.  P.  Act,  1852,  as  to  obtaining  a  vieWr  lOfK 
and  of  the  Patent  Law  Ammdneat  A«t,  185S»*2M» 
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INSTRUMENTS: 

proof  of,  attesting  witness  need  not  be  ealled  ankss  attestation 
necessary  to  its  validity,  2S4. 
classes  of  cases  in  which  attestation  necessary,  235. 
power  to  stamp,  at  the  trial,  236. 
in  actions  on  negotiable,  coart  or  judge  may  order  loss  of,  not  to 

be  set  up,  286« 
how  acts  to  be  cited  in,  186, 294^  327. 
See  DocuMBNTs. 
INSUFFICIENCY  OF  STAMP: 

duty  of  the  officer  of  the  court  to  call  the  attention  of  the  judge 
to,  236. 
INSURANCE: 

against  fire,  relief  for  forfeiture  for  breach  of,  296. 

See  Relief. 
averment  of  interest  of  aisured  in  actions  on  policies  o^  431. 

INTENTION : 

to  adduce  evidence,  $e.e  Beoinnino  at  Triai.. 
to  proceed,  notice  of,  392.    iSSrs  Procbbimnos. 

INTEREST: 

when  it  may  be  included  in  special  indorsement,  32, 34. 

how  recovered  in  actions  under  Summary  Plrocedure  on  Bills  of 

Exchange  Act,  380. 
averment  of,  in  actions  on  policies  of  insurance,  431. 
court  of  error  may  allow,  485. 
to  also  court  of  appeal,  435,  462. 

INTERLOCUTORY: 
judgment,  86. 
entry  of,  on  record,  436. 

INTERPLEADER : 

introductory  observations,  xXv. 
appeals  under  C.  L.  P.  Act,  1854,  c.  34,  lie  in,  240. 
proceedings  irty  under  C,  L.  P.  Jet,  I860. .SOI. 

in  actions  claiming  money  or  goods  may  be  granted,  though  titles 

of  claimants  have  not  a  common  origin,  301. 
previsions  extend  to  C.  P.  of  Lancaster  and  Durham,  802. 
on  application  by  sheriff  or  other  officer  for  relief,  court  or  judge 

to  exercise  powers  of  1  &  2  Will.  4,  c  58.. 302. 
the  statute  1  ft  2  Will.  4,  c.  58.. 802. 
the  statute  of  1  &  2  Vict  c.  45,  s.  2.  .305. 
the  statute  of  8  &  9  Vict.  c.  109,  s.  19. . 305. 
at  law  is  between  persons  generally,  and,  for  reKef  of  sherifi  and 
other  oflkers,  is  between  execution  creditors  and  claimants, 
303. 

between  elamante  generally  ^  305. 
general  principles,  306. 
crown  cannot  be  called  on  to  interplead,  307. 
as  to  foreigner  beyond  jurisdiction^  307. 
practice  in  such  case^  307. 
between  erectUion  orediiere  end  claimantt  qf  goode  seized  in 
execution,  308. 
generiJ  principles  and  pcactice^  308. 
court  or  judge  may  direct  sale  of  goods  seixed,  810(. 
and  at  request  may  decide  summarily  in  certain  eases^  310. 
where  question  one  of  law  and  facts  not  diqmSed,  indge  may 
decide,  and  order  a  special  case,  311. 
CC2 
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INTERPLEADER— eonffoicetf. 

proaedimgt  in,  under  C.  L.  P.  Act,  I860— coDtiDae<L 
proceedings  on  special  case,  811. 
interrogatories  ma^  be  deliTered  in,  267,  o* 
judgment  or  decision  in  sach  action,  312. 
entry  of  proceedings  on  record,  304,  312. 
proceedings  in  countj  court  in  the  nature  of,  stay  actions,  312. 

INTERPRETATION  OF  TERMS,  181,  292,  325,  494,  500, 504. 

INTERROGATORIES: 
rules  as  to,  359. 
deliTery  of  written,  to  opposite  party,  to  be  answered  by  affidavit* 

257. 
act  for  examination  of  witnesses  on,  or  otherwise  (1  Will  4,  c  22, 
ss.  4,  5,  9,  10),  applied,  246. 
inadnUstibU : — when  seeking  for  case  of  the  other  side,  258. 
and  when  of  a  fishing  cfaAracter,  258. 
or  when  irrelcTant,  258. 
or  unnecessary,  258. 
that  seek  to  establish  a  forfeiture,  258. 
or  contradict  a  written  instrument,  258. 
that  are  pririleged  upon  grounds  of  public  interest,  258. 
admissible : — though  the  answers  expose  persons  to  actions,  258. 
or  to  penalties,  258. 
in  ejectment  when  seeking  to  discoYer  character  and 

pedigree  of  claimant,  259. 
but  inquiries  into  title  not  in  general  allowed,  259. 
in  interpleader  may  be  delivered,  257,  n. 
or  seek  secondary  evidence,  259. 
or  confidential  communications,  259. 
or  to  disprove  the  bona  fid^  of  a  prim&  fiicie  defence, 
259. 
practice  in  relation  to,  260 — 262. 

INTESTATES  : 

claims  against  estates,  when  to  be  enforced,  500. 

IRELAND :  see  Act— Extent. 

C.  L.  P.  Acts,  1852  and  1860,  not  to  extend  to,  181,  186, 327. 

C.  L.  P.  Act,  1854,  except  certain  provisions,  not  to  extend  to, 
294. 

Stat  28  &  24  Vict.  c.  88,  except  certain  provisioni,  not  to  apply 
to,  601. 

power  to  courts  in,  to  issue  process  to  compel  attendance  of  wit- 
nesses out  of  jurisdiction,  487. 

power  of  Lord  Chancellor  to  extend  to  the  granting  < 
to  take  affidavita  in,  484. 

IRREGULARITY:  tw  Waiver. 
in  writ  of  summons,  2,  28. 
in  date  or  teste  of  writ  of  summons,  4. 
where  indorsement  on  writ  omitted,  7,  28. 
in  service  of  writ,  and  waiver  thereof,  16. 
in  stating  immaterial  matters  in  pleadings,  51. 
in  form  of  declaration,  60. 
in  want  of  notice  to  plead,  65. 
in  notice  of  trial,  90. 

in  entry  of  appearance,  consequences  o(  85. 
when  consent  to  refer  not  in  writing  is  merely,  214. 
rules  as  to,  884. 
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ISSUE:  M« Issues— Joining  Issue— General  Issue. 
of  summons,  by  officer  of  court,  1,  S. 
proceedings  under  feigned,  abolished,  SOS,  n. 
form  lift 

in  general,  898. 

where  directed  to  be  tried  by  the  sheriff,  396. 

of  fact,  to  be  tried  by  a  judtge  without  a  jury,  439. 

to  be  tried  by  a  jury  where  the  court  or  judge  has  directed  it 

under  C.  L.  P.  Act,  1854,  s.  4.. 443. 
in  proceedings  against  garnishee,  462. 
ISSUES:  fee  Issue. 

of  law  and  feu^t,  trial  of,  79. 

joinder  of,  78. 

trial  of,  by  jury,  on  questions  raised  without  pleadings,  49. 

form  of  such  issue,  49, 190. 

costs  of  several,  to  follow  the  finding,  80. 

in  ^ectment,  148.    Sw  Ejectment. 

where  not  brought  on  for  trial  by  plaintiflTs  neglect;  proceedings, 

92—94,  100. 
nffatt:^ 

trial  of  by  judge,  by  consent  without  jury,  203. 

forms  of  such  issue  and  of  other  proceedings  thereon,  489 — 441. 

▼erdict  not  to  be  questioned  on  the  ground  of  being  against  the 

weight  of  evidence,  204. 
power  of  court  to  direct  special  case  or  issue  where  allowance  of 

items  depends  on  questions  of  law  or  fact,  207. 
form  of  such  issue  and  subsequent  proceedings  thereon,  443. 
finding  thereon  to  be  conclusive  on  the  arbitrator,  207. 
involving  matters  of  account  not  conveniently  triable  by  judge, 

may  be  referred  to  arbitration,  208. 
form  of  postea  in  such  case,  445. 

JOINDER: 

of  different  causes  of  action  in  same  suit,  48. 

introductory  observations,  xi. 

of  claims  by  husband  and  wife,  with  claims  in  right  of  former,  47. 

of  issue,  78. 

form  of,  and  of  replication  joining,  78,  201. 

in  demurrer,  83. 

of  parties,  38,  348. 

introductory  observations,  iiL 

Of  plaintifft,  38,  313. 

of  too  many,  never  fatal,  313. 

their  nonjoinder  or  misjoinder  amendable  before  trial,  38. 

so  at  trial,  42. 

so  also  on  plea  of  their  nonjoinder,  43. 

in  actions  on  contract,  39. 

in  actions  on  tort,  39. 

misjoinder  generally,  39. 
Of  d^indants : 

their  miqoinder  in  actions  on  contracts  amendable  before  or  at 
trial,  44. 

after  plea  in  abatement  for  nonjoinder,  45. 

nonjoinder  in  contract  and  tort,  39,  40. 

misjoinder  in  contract  and  tort,  40. 

declaration  after  plea,  63,  64. 

subsequent  proceedings,  46. 
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JOINING  ISSUE: 

when  notice  of  trial  may  be  given  widioiit,  969, 

JOINT  DEBTORS : 

proTifiona  of  Mercantile  Law  Amendment  Act,  1856,  as  to,  34^ 

JOINT  STOCK  COMPANIES: 

service  of  writs  unon,  15. 

summary  power  or  court  or  judge  to  amend  the  register  o^  271. 

JOINT  TENANTS  : 

tenants  in  common,  and  ooparcenera,  defence  by,  in  ejectment, 
152. 
*    denial  of  ouster  in  case  of,  158. 

JUDGE:  MtfJuDOBS. 

meaning  of  the  word,  181,  292,  825. 

jurisdiction  of,  at  chambers,  298. 

appeal  from,  to  court,  298. 

appeal  to  judge  at  chambers  from  master,  299. 

time  within  which  appeal  must  be  made,  465. 

trial  by,  of  questions  of  fact,  by  consent,  203.    See  Issues. 

verdict  of  judge  to  be  of  the  same  effect  as  the  verdict  of  a  jury, 

208. 
but  not  to  be  questioned  on  the  ground  of  being  against  the 

weight  of  evidence,  204» 
commissioner  of  assize,  for  such  trial  ia  a,  204. 
power  of,  to  direct  arbitration  before  trial,  205. 

or  to  direct  a  special  case  to  be  suted,  207. 
court  is  reluctant  to  interfere  with  a  judge's  discretion  in  refer- 
ring a  cause,  206,  Addenda, 
or  an  iuue  or  issues  to  be  tried,  207. 
power  to  direct  arbitration  at  time  of  trial,  208. 
power  to  remit  matters  to  the  reconsideration  of  arbitrator,  208. 
enforcement  of  awards  by  authority  of,  before  time  for  setting 

aside  has  elapsed,  210. 
power  to  stay  proceedings  in  action  commenced  by  one  psrty, 

after  agreement  to  refer  to  arbitration,  210. 
power  to  appoint  arbitrator  or  umpire  on  fieulure  of  the  parties, 

&c.,  211. 
to  enlarge  the  term  for  making  an  award,  213. 
to  adjourn  trial,  218. 
may  decide  who  shall  begin  at  trial,  217. 
to  administer  affirmation  instead  of  oath  in  certain  cases,  229. 
to  allow  party  to  contradict  his  own  witness,  230. 
to  require  production  of  previous  written  statement  of  wimess, 

232. 
ruling  of,  as  to  sufficiency  of  stamp,  how  tax  final,  238. 
power  of,  to  allow  further  time  for  giving  notice  of  appeal,  242. 
to  direct  oral  examination  of  witnesses,  245. 
and  command  their  attendance,  245,  246, 
and  adjourn  examination,  246. 
to  order  examination  of  person  refusing  to  make  an  affidavit, 

248. 
to  compel  the  discovery  of  documents,  249.  ^ 
to  allow  opposite  party  or  his  attorney  to  be  interrogated,  257. 
and  in  default  to  order  oral  examination,  261. 
to  make  special  report  of  examination,  263. 
discretion  as  to  costs,  261,  268. 
to  order  inspection  by  jury,  party,  or  witnesses,  of  any  real  or 

personal  property,  263. 


JVDGE—eontinued. 

and  to  make  rules  or  orders  upon  the  sheriff  ki  relation  thereto, 
264. 

to  order  the  examination  of  a  Judgment  debtor,  364. 

and  to  order  attachment  of  debts,  265. 

and  in  default  of  payment,  or  dispute  of  debt,  to  issue  execution, 
268. 

or  if  liability  disputed,  to  allofr  judgment  Creditor  to  proceed 
against  the  garnishee,  268. 

to  rectify  the  register  of  joint  stock  company,  271. 

to  order  the  specific  delivery  of  chattels,  278. 

to  grant  writ  of  injunction  ex  parte,  277* . 

to  strike  out  equitable  plea  or  replication,  288. 

to  order  loss  of  instrument  not  to  be  set  up,  280. 

to  compel  continuance  on  abandonment  or  action  in  ease  of  death, 
287. 

to  require  security  for  costs  in  second  ejectment  for  the  same  pre- 
mises, 287. 

to  amend  defects  and  errors  in  proceedings  under  C.  L.  P.  Acts, 
175,  290,  324. 

to  grant  relief  in  ejectment  for  fbrfeiturO)  les  RsLifeP. 
powert  qff  wader  C.  L,  P.  Aet^  1860,  in  Interpleads,  801.    See  In- 

TEEPLEADBE. 

to  direct  sale  of  goods  seized,  810. 

to  decide  summarily,  810. 

judgment  of,  812. 

may  refuse  application  for  attachment  of  debts,  818. 

powers  of,  where  a  lien  is  claimed  on  a  debt  sought  to  be  attached, 
819. 
JUDGE  OF  A  COUNTY  COURT: 

power  of  judge  of  superior  court  to  refer  matters  of  account  to, 
Uken  away,  205,  208. 
JUDGES :  tee  Judge — Chambers — Bills  op  Excbanoe. 

two  may  sit  at  the  same  time  for  trial  of  causes  pending  in  the 
same  court,  204. 

power  of,  to  make  general  rules  and  orders,  ue  Rules. 

powers  given  to,  of  the  superior  courts  at  Westminster,  to  be 
exercised  by  the  judges  of  the  palatinate  courts,  188,  292, 
325. 

one  of,  dissenting  from  rule  for  new  trial  being  refused,  made  ab- 
solute or  discharged,  party  may  appeal,  241. 

power  of,  to  frame  writs  and  proceedings,  183,  291t  324. 
JUDGES  OF  PALATINATE  COURTS: 

powers  of;  to  make  rules,  &c,  184,  292,  326. 
JUDGE'S  CHAMBERS : 

Despatch  of  Business  Act,  299,  845. 

rules  made  thereunder,  464. 

JUDGE'S  ORDER: 

jurisdiction  of  judge  at  chambers  to  make,  298. 

appeal  from,  298. 

when  conclusive,  299. 

for  leave  to  proceed  on  non-appearance,  88,  34. 

for  case  by  consent,  50. 

to  plead  several  matters,  when  necessary,  82. 

money  may  be  paid  into  court  without,  70. 

except  in  case  of  several  defendants,  70. 

for  judgment,  rules  as  to,  856,  357. 

for  revival  of  judgment,  tu  Revival 
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JUDGE'S  ORDER-mnHimimI. 
lor  a  Tiew,  100. 
ftgniDg  judgment  on,  107. 
for  charging  in  execution  person  in  priaon,  111. 
referring  mattert  of  account  to  arbitration,  206,  208. 
for  stating  case,  207. 
for  trial  of  an  issue,  207. 
referring  matters  beck  to  arbitrator,  208. 
staying  proceedings  in  action  where  parties  have  agreed  to  arbi- 

trstton,  210. 
appointing  arbitrator  on 'death  or  fiilure  of  parties,  211. 
to  enlarge  time  for  making  awards,  213. 
for  acyoumment  of  the  trial  of  a  cause,  218. 
for  production  of  documents,  240. 
for  the  oral  examination  of  witnesses,  249. 
for  the  discovery  of  documents,  249. 
for  the  oral  examination  of  the  parties  or  their  attomies,  261. 

proceeding  upon  in  such  case,  262. 
for  the  inspection  by  the  jury,  party,  or  witnesses  of  any  resl  or 

personal  property,  268. 
or  machinery,  under  the  Patent  Law  Amend.  Act,  1852.. 
264. 
upon  the  sheriff  or  other  person,  to  procure  the  attendance  of 

jurors,  264. 
to  examine  judgment  debtors  ss  to  debts  due  to  him,  264. 
to  attach  debts  owing  by  the  garnishee,  265. 
for  execution  in  default  of  payment,  268. 
or  that  the  judgment  creditor  shall  proceed  by  suit,  268. 
that  execution  shall  issue  for  the  return  of  a  detained  chattel, 

278. 
to  strike  out  equitable  plea  or  replication,  284. 
that  loss  of  negotiable  instrument  shall  not  be  set  up,  285. 
compelling  party  to  proceed  with  action  on  death  or  either  psrty, 

287. 
for  relief  upon  ejectment  for  forfeiture,  tee  Relief. 
where  lien  is  claimed  on  debt  sought  to  be  attached,  819. 
proceedings  on  such  order,  819. 
in  proceemngs  under  Summary  Procedure  on  BiUs  of  Exchsnge 

Act,  MS  Bills  op  Exchange. 
to  change  attorney,  848. 
for  judgment  against  trader  under  Bankruptcy  Act,  costs  of  filing 

867. 
to  produce  original  record,  869. 
depositions  taken  under,  869. 
for  sheriff  to  return  jury  on  writ  of  inquiry,  865. 
for  payment  of  money  and  costs,  forms  of  wriu  of  execution  on, 

te€  Fi.  Fa. — Ca.  Sa. — Elegit. 

JUDGMENT :  msSigmino  Jodomemt—Record— Arrest  op  Judo- 

MENT. 

introductory  obsenrations,  XTii. 

rules  as  to,  and  motions  in  arrest  of,  866. 

by  default,  rule  to  compute  on,  abolished,  86. 

by  default  on  petition  of  right,  491. 

final,  upon  writ  specially  indorsed  in  default  of  appearance,  82. 

Set  Indorsement. 
for  what  sum,  83. 
form,  190. 
setting  aside,  and  letting  in  defendant  to  defend,  ZZ,  82. 
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JUDGMENT— eoiili}iM#<f. 

error  will  not  lie  on  such  judgment,  88,  127,  Addenda, 

in  case  of  non-appearance,  where  writ  is  not  specially  indorsed, 

84. 
final,  upon  signing  against  defendants  who  have  not  appeared 

where  writ  is  speciiJly  indorsed,  87. 
on  special  case,  50. 

final,  in  case  of  debts  or  liquidated  demands,  86. 
for  money  demands  to  be  without  distinction  between  debt  and 

damages,  88. 
where  plaintiff  neglects  to  proceed^o  triaH  92. 
may  be  signed  on  pleas  pleaded  without  leave,  88. 
where  time  to  declare  has  elapsed,  55. 
for  pleading  several  matters  without  leave,  when  it  may  be  set 

aside,  88. 
signing  in  case  payment  into  court  is  pleaded,  76. 
signing  where   marginal  statement  of  demurrer  is  firivolous, 

88. 
interlocutory,  when,  86. 
inquiry  of  damages  on  judgment  by  default  may  be  referred  to 

master,  87. 
signing  by  defendant  where  plaintiff  neglects  to  proceed  to  trial, 

98. 
signing  on  judge's  order  or  award,  107. 
signing  before  execution  in  error,  182. 
incipitur  of  proceedings  to  be  made  before  signing,  106, 159. 
prayer  of  judgment  unnecessary  in  pleading,  67. 
as  in  case  of  nonsuit,  14  Geo.  2,  c  17,  repealed  as  to,  92. 
upon  demurrer  to  be  given  according  to  the  very  right  of  the 

cause,  52. 
execution  may  issue  on,  within  six  years.  111. 
on  wriu  of  revivor,  see  Revival  of  Judgment. 
arrest  of,  see  Arrest  op  Judgment. 
non  obsUnte,  tee  Non  Obstante. 
for  de&ult  in  ejectment,  tee  Ejectment. 
entry  of,  to  prevent  error  where  death  ensues  between  verdict  and 

judgment,  119. 
roll,  tee  Roll. 

interlocutory  and  final,  entering  of,  record,  486. 
to  be  given  by  Court  of  Error  on  a  special  case,  288. 
of  Court  of  Appeal,  243,  244,  801. 
will  be  givf  n  by  Court  of  Error  on  every  question  of  law  arising 

on  the  record,  244. 
in  action  for  mandamus,  272. 
of  assets  infiUuro,  proceedings  upon,  286. 
in  ejectment,  rule  or  order  to  deliver  possession  of  land  pursuant 

to  award  to  be  enforced  as  a,  215. 
below,  costs  of,  when  affirmed  by  Court  of  Error.  248. 
or  decision  in  proceedings  in  interpleader  is  final,  812. 
in  case  of  misjoinder  of  plaintiffs,  818. 
in  actions  under  Summary  Procedure  on  Bills  of  Exchange  Act, 

829,  831.    See  Bills  of  Exchange. 
statement  in  margin  of  plea  of,  314. 
entries  of  satisfaction  on,  460. 
not  to  affect  land  unless  writ  of  execution  issued,  497. 
to  affect  land,  execution  must  be  put  in  force  within  three  months, 

497. 
writs  of  execution  of,  must  be  registered,  497. 
cc  5 
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JUDOMENT-eoMltiHie^f. 

mode  of  registering  writ  of,  execution  of;  498. 

hein  and  executors  protected  afrainst  unregistered,  4^. 

extent  of  word  'judgment '  under  act  for  registration  of  judg- 
ments, 600. 

land  must  now  be  actually  delivered  in  execution  under,  505. 

and  die  writ  registered,  506. 

Court  of  Cbancery  may  then  on  petition  order  sale,  506. 

proceedings  where  there  are  other  creditors,  507. 

act  applies  only  to  judgments  entered  up  after  29di  Of  July,  1864, 
507.  •         ^ 

Form  </; 
for  plaintiff  on  a  verdict  in  a  town  cause,  395. 
the  like  in  a  cause  tried  at  assizes,  896. 
for  plaintiff  after  trial  under  writ  of  trial  before  sheriff,  397. 
writs  of  execution  on,  399,  400,  403, 407,  411,  416,  417,  422— 

424. 
for  plaintiff  on  special  case  suted  under  s.  32  of  C.  L.  P.  Act, 

1854. .446. 
of  affirmance  by  Court  of  Error  or  Exchequer  Chamber,  447. 
of  reversal  by  the  same,  448. 

of  Court  of  Appeal  under  C.  L.  P.  Act,  1854,  ss.  41,  42..4i8. 
in  action  against  garnishee,  452. 
after  verdict  that  mandamus  issue,  454. 

JUDGMENT  CREDITOR:  «m  Attachment. 

proceedings  by,  for  atuchment  of  debts  due  from  third  persons  to 

judgment  debtor.  264—270. 
examination  of  such  debtor  as  to  such  debts,  264. 
power  of  judge  to  order  an  attachment  of  debts  due  to  such 

debtor,  265. 
order  for  attachment  to  bind  debts,  267. 
proceedings  to  levy  amount  due  ftom  garnishee  to,  268. 
by  order  of  judge  the  judgment  creditor  may  sue  the  garnishee 

if  he  disputes  his  liability,  268. 
when  not  allowed  to  sue,  269. 
nature  of  writ  and  proceedings  thereon,  268. 
pa3rroent  by  garnishee  to  be  a  discharge  as  against  the  judgment 

debtor,  269. 
attachment  book  to  be  kept  by  the  masters  of  each  court,  269. 
costs  of  application,  27. 

JUDGMENT  DEBTOR:  tM  Judoment  Creditor. ■ 

JURAT:  Mtf  Affidavit. 

JURATA  PONITUR  IN  RESPECTU: 
entry  of,  abolished,  95. 

JURISDICTION :   see  Court — Act— Extent— Cause  of  Actior. 
form  of  summons  where  defendant  resides  within,  1. 
affidavit  to  enable  court  or  judge  to  direct  proceedings  against 

defendant  out  of,  18—27. 
application  of  Summary  Procedure  on  Bills  of  Exchange  Act 

where  defendant  is  within,  329.    See  Special  Indorsement. 
of  courts  of  error,  138. 
proceedings  against  British  subjects  and  foreigners  resident  out 

of,  see  Writ  of  Summons. 
of  judge  at  chambers,  298. 
of  master  at  chambers,  299, 845, 464. 
of  judges  to  try  questions  of  fact,  203.    See  QuEsriOMf. 
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JUROR:  jmJurt. 

JURY: 

introductory  obseryations  on  jury  process,  xii. 

process  abolished,  95. 

rules  as  to,  364. 

must  be  sworn  in  order  to  entitle  defendant  to  costs  of  day,  Z$i, 

proceedings  before,  100. 

where  sheriff  is  a  party,  95,  264. 

not  to  consider  costs  in  awarding  damages,  323. 

In  Country  Causes  : — 

Comwum :  on  precept  of  judges  of  assize,  sheriff  to  summon  for  civil 
as  well  as  criminal  trials,  95. 
courts  or  judee  may  issue  process  and  at  any  time,  95. 
printed  panel  of,  to  be  prepared  and  kept  by  sheriff,  95. 
party  requiring  a  copy  entitled  thereto,  95. 
and  copy  thereof  to  be  annexed  to  the  Nisi  Prius  Record,  95. 
JSpeeUti :  on  precept  of  judges  of  assise,  sheriff  to  summon,  96. 
mode  of  obuining,  97. 
in  replevin,  97. 

notice  may  be  given  by  either  party  for  special,  97. 
notice  to  parties,  97. 
notice  to  sheriff  by  either  party,  97» 
right  of  challenge,  97. 
if  notice  not  given,  common  jury  may  try,  99. 

In  London  and  Middlesex:— 
Ommim :  to  be  summoned  on  precept  of  a  judge  of  the  superior 

courts,  95. 
panel  to  be  made  by  sheriffs,  96. 
copy  to  be  annexed  to  the  record,  96. 
Special :  to  be  struck  by  under*«heriff  and  secondary,  98. 
rule  for,  98. 
notice  to  sheriff  to  be  given  to  try  by»  otherwise  cause  to  be  tried 

by  common  jury,  99* 
when  notice  is  given  for  delay,  remedy  for,  98. 
certificate  for  costs  of  special  jury,  97. 
view  by  writ  of,  abolished,  100. 
to  be  had  by  rule  without  writ,  lOO. 
inspection  of  real  or  personal  property  by,  263. 
power  to  courts  or  jud^e  to  make  rules  and  orders  to  procure  the 

attendance  of  a  special  or  common,  264. 
provisions  of  C.  L.  F.  Act,  1852,  as  to  a  view  by,  extended,  263. 

JUST  CAUSE  for  refusing  to  answer  interrogatories,  257,  258. 

J  USTICES,  payment  into  court  by,  74. 

JUSTIFICATION  of  bail,  form  of  affidavit  of,  377. 

KNOWLEDGE: 

of  defendant,  of  writs  in  application  to  proceed  where  service 
has  been  evaded,  13, 26. 

LANCASTER :  tee  Durham— Act. 

provisions  relating  to  the  superior  courts  to  apply  to  Coutt  of 

Common  Pleas  at,  182—184,  292,  293,  326. 
certain  provisions  relating  to  the  masters  of  the  superior  couru 

to  apply  to  the  prothonotary  of,  184,  293,  326. 
error  m>m,  to  the  Court  of  Queen's  Bench,  185. 
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LANCASTER— eoMffaiMd 

appeal  from,  to  the  Court  of  Queen's  Bench,  on  motioni  for  new 

triala,  ftc,  293,  826. 
Summarj  Procedure  on  Billa  of  Exchange  Act  applies  to  C.  P. 
or;S32. 
LAND: 

enforcement  of  deliverj  of  possession  of,  pursuant  to  award,  215. 
Se$  Uabbeb  Facias. 
LANDS  CLAUSES  CONSOLIDATION  ACT,  1845:  m^Tasatiok. 
LANDLORD  AND  TENANT:  lee  Ejectment. 

appearance  and  defence  by  landlord  in  ejectment,  144. 
saving  of  landlord's  remedies,  172. 
LEASE: 

form  of  count  upon,  for  rent  (Sched.  B.,  No.  23),  108. 
where  relief  is  granted  in  ejectment  for  forfeiture,  295,  296. 
LEASEHOLDS : 

protection  of  purchasers  of,  against  forfeitures  for  prior  breadies 
of  covenants  to  insure,  296. 
LEAVE : 

and  licence,  plea  of,  may  be  pleaded  with  other  pleas  inthoat 
leave,  82. 
form  of  plea,  of  (Sched.  B.,  No.  44),  200. 
to  defend  after  judgment  for  non-appearance  to  writs  specislly 

indorsed,  33. 
to  plead  and  demur,  79. 
to  plead  several  matters,  80,  81. 
what  pleas  may  be  pleaded  vrithout,  82. 
necessary  in  some  cases  for  pleas  to  new  assignment,  83. 
to  appear,  and  to  proceed  in  proceedings  under  Summary  Pro- 
cedure on  Bills  of  Exchange  Act,  <m  Bills  of  Exchanob. 
to  waive  plea,  349. 
to  proceed,  tee  Judge's  Ordee. 
where  address  of  defendant  appearing  in  person  is  iUusory,  36. 
LEVY: 

against  the  garnishee  by  judgment  creditor,  268. 
of  costs  of  action  and  suggestion  by  defendant  on  default  of 
plaintiff  to  proceed  in  action,  after  death  of  either  party,  287. 
LIBEL: 

how  to  declare  in  actions  for,  64. 
form  of  count  for  (Sched.  B.,  No.  33),  199. 
plea  of  payment  into  court  in  actions  for,  70,  73. 
paying  money  into  court  in  actions  for,  in  newspapers,  &&,  73, 
Addenda, 
LIEN : 

righto  of  persons  having,  in  cases  of  attachment,  267. 
of  third  party  on  debt  sought  to  be  attached,  proceedings  in  case 
of,  319.    See  Attachment. 
LIMITATION :  tee  Statute. 

of  actions  under  local  and  persona]  acts,  481. 
of  actions  against  estates  of  intestates,  500. 
of  period  for  bringing  error,  126. 
LIQUIDATED  DEMANDS: 

special  indorsement  of,  on  writ  of  summons,  31. 
judgment  by  default  for,  final,  86. 

actions  for,  when  sum  not  exceeding  60L  in  dispute  may  be  sent 
for  trial  in  county  court,  361. 
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LOCAL  ACTS  : 

double  costs  disallowed  in  actions  under,  481. 
uniformity  of  notice  of  action  in  actions  under,  482. 
limitation  of  actions  under,  482. 
plea  of  general  issue  disallowed  in  such  actions,  482. 

LOCAL  COURTS :  tee  Inferior  Courts. 

LONDON  AND  MIDDLESEX:  <««  Countt. 

LONDON  GAZETTE: 

publication  of  order  in,  for  the  extension  of  Common  Law  Pro- 
cedure Acu  to  courts  of  record,  182,  293,  327,  333.    See  Bills 
OP  Exchange. 
of  tables  of  fees  in,  511. 

LONG  VACATION: 

pleading  during,  66. 

LORD  OF  MANOR: 

order  on,  to  allow  inspection  of  court  rolls,  359. 

LORDS,  HOUSE  OF: 

a  court  of  appeal,  241,  300. 

LOSING  AND  FINDING : 

statement  of,  in  pleading,  to  be  omitted,  61. 

LOST  INSTRUMENTS : 
actions  on,  287. 

LUNATIC: 

personal  service  of  writ  on,  not  necessary,  12.     See  Non  Compos 
•  Mentis. 
where  tenant  in  possession  is,  142. 


MACHINERY: 

inspection  of,  under  Patent  Law  Amendment  Act,  1852.. 264. 

MALICIOUS  ARREST: 

payment  into  court  in  action  for,  not  allowed,  70. 

MANDAMUS: 

indorsement  of  intention  to  apply  for,  on  writ,  7. 

embarrassing  return  to,  55,  273. 

amendment  of  proceedings  in,  175,  273. 

action  for  writ  o^  to  enforce  the  performance  of  duties,  270. 

action  for,   not  maintainable  against  clerk  to  commissioners, 

when,  271. 
declaration  in  such  action,  what  to  allege,  271. 
pleadings  and  other  proceedings  therein,  271. 
form  of  judgment  for  plaintiff  after  verdict  that  writ  issue,  454. 
form  of  writ  of  inquiry  after  issue  of  writ,  455. 
cosu,  272,  320. 

issue  of  peremptory  writ  of,  272. 
form  of  writ  of,  272. 
force  and  effect  of,  272. 
may  be  enforced  by  attachment,  272. 

or  the  court  may  order  the  act  to  be  done  at  the  defendant's 
expense,  272. 
prerogative  writ  of,  preserved,  273. 
proceedings  for,  accelerated,  273. 

provisions  of  the  Common  Law  Procedure  Acts  applied  to,  273* 
when  issued,  must  command  payment  of  costs,  320. 
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MARGIN : 

of  demurrer,  matter  to  be  stated  in,  83,  8i. 

amending  atatement,  84. 

of  plea  of  judgment  recovered,  statement  to  be  made  in,  349. 

MARKSMAN,  may  sign  indorsement  of  service  of  writ,  but  sboold  not 
serve,  10. 

MARRIAGE: 

effect  of,  on  proceedings  in  action,  122.    At  Abatement. 
not  to  abate  action,  122. 
nor  proceedings  in  error,  188. 

form  of  counu  for  breach  of  promise  of  (Sched.  B^  Noa.  19, 20), 
197. 

MARSHAL: 

judges,  payment  to,  510. 

MASTER : 

meaning  of  the  word,  184,  293, 326. 

sUL  30  &  81  Vict.  c.  68,  conferring  jurisdiction  of  master  at 

chambers,  299. 
rules  relating  to,  464. 

appeal  from,  to  judge,  300,  465,  300,  Addenda* 
fees  to  be  taken  in  proceedings  before,  466. 
of  ship  and  merchant  seamen,  tee  Agreement. 
of  the  court,  notice  of  appeal  to  be  given  to,  242. 
examination  of  witnesses  by,  245,  248. 
power  to  adjourn,  246. 
examination  of  the  parties  by,  261,  262. 
depositions  to  be  kept  in  their  office,  262. 
may  make  a  special  report,  263. 
examination  of  judgment  debtor  by,  264. 
debt-attachment  book  to  be  kept  by,  269. 
provisions  as  to,  extended  to  the  prothonotaries  of  the  Palatinate 

Couru,  184,  293,  326. 
inquiry  of  damages  before,  87. 
rules  as  to  his  duties,  &c,  390,  391. 
office  of,  when  to  be  open,  391. 
directions  to  the  masters  of  the  Courts  of  H.  T.  1853.. 466. 

MATERIAL  TO  ISSUE,  fact  sought  to  be  established  must  be,  in 
order  to  allow  of  evidence  being  adduced  to  contradict  a  witness 
who  has  denied  a  previous  conviction,  kc,  231. 

MATTERS  IN  DIFFERENCE,  all,  not  the  subject  of  a  compulsoiy 
reference,  205. 

MATTERS  REFERRED  under  compulsory  reference,  ete  Rbmittinq. 

MAYOR,  writs  issued  against  corporations  aggregate  may  be  served  on, 
or  on  clerk,  treasurer  or  secretary,  11. 

MEMORANDUM  of  time  for  service  on  writ  of  summona,  3. 
of  error  in  record,  127,  192. 
of  error  in  fact,  134, 192. 

on  writ  under  Summary  Procedure  on  Bills  of  Exchange  Act, 
324,  329. 

MERCANTILE  LAW  AMENDMENT  ACT,  the,  386. 

MERCHANDISE  MARKS:  tee  Trademarks. 

MERCHANT  SEAMAN  and  Master  of  Ship,  tee  Aorbbmbnt. 

MERCHANTS'  ACCOUNTS,  limitation  of  actions  for,  341. 
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MERCHANT  SHIPPING: 
Repeal  Act,  1854.. 286. 

powers  of  Court  of  Chancery  under,  conferred,  824. 
what  a  home  port  with  reference  to  repairs  of  ships,  841. 

MERITS : 

affidavit  of,  for  leave  to  defend  after  judgment  for  non-appear- 
ance, 88. 
.  and  to  set  aside  judgment  where  pleas  are  pleaded  without  leave, 
88. 

in  proceedings  under  Summary  Procedure  on  Bills  of  Exchange 
Act,  380. 

MESNE  PROFITS.  169.    St$  Ejectment. 

when  cosu  are  recoverable  in  action  for,  147. 

MILEAGE  included  in  amount  of  costs  indorsed  on  writ  specially  in- 
dorsed, 847. 

MILL  STREAM : 

form  of  count  for  diverting  (Sched.  B.  No.  80),  199.  ^ 

MINUTE  of  relief  to  be  indorsed  on  lease,  298. 

MISCELLANEOUS  rules  of  practice,  890. 

MISDEMEANOR : 

proof  of  conviction  of  witness  for,  admissible  in  evidence  by 

opposite  party,  283. 
form  of  certificate,  288. 

MISJOINDER:  <ee  Joinder— Amendment. 
introductory  observations,  iii. 
of  parties,  amendable  before  or  at  trial,  8. 
of  plaintiffs,  not  fatal,  313. 
judgment  may  be  for  one  or  more,  318. 
defendant's  nght  of  set-off  in  such  case,  818. 
no  other  action  for  same  claim,  814. 
See  Joinder. 

MISNOMER:  «ee  Name— Amendment. 

MISTAKE:  relief  by  superior  courts  where  covenant  to  insure  broken 
by,  296. 
relief  in  equity  against,  279. 
issue  of  wrong  form  of  writ  by,  29. 
as  to  equitable  plea,  288. 

MITTIMUS  to  County  Palatine,  unnecessary,  95. 

MONEY : 

paying  into  and  taking  out  of  court,  70 — 73. 
where  sum  of,  recovered,  diftinction  in  judgment  between  debt 
and  damages  unnecessary,  88. 

MONEY  LENT,  PAID  AND  RECEIVED: 

forms  of  counts  for  (Sched.  B.  Nos.  3,  4,  5),  196. 

MONTH,  in  statutes,  is  a  calendar  month  in  general,  7,  n. 
how  reckoned,  7t  n. 

MORTGAGEE : 

ejectment  by,  172.    See  Ejectment  : 

saving  in  favour  of,  where  landlord  proceeds  in  ejectment  for 

non-payment  of  rent,  162. 
sect  24  of  22  &c  23  Vict.  c.  85,  extended  to,  600. 
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MORTOAOOR : 

on  rendering  principal,  interest  and  coati,  may  compel  mortgagee 

to  reconvey»  172. 
when  application  should  be  made,  1 78. 
in  what  cases  application  may  be  made,  173. 
where  right  of  redemption  is  in  issue,  this  cannot  be  done,  174. 

MOTION :  me  Appeal. 

examination  of  witnesses  and  production  of  documents  on  the 

hearing  of,  245. 
founded  on  aflfidavit,  affidavits  in  answer  upon  new  matter  may 

be  made  on,  244. 
dme  for  applying  to  court  for  leave  to  make  such  affidavits,  244. 
in  arrest  of  indigent  or  for  judgment  ncn  obttanUt  124—126. 
for  new  trisl,  to  enter  verdict  or  nonsuit,  in  arrest  of  judgment, 

or  for  judgment  mom  ohitanU,  not  allowed  after  four  days  from 

trial,  Z6%, 
setting  down  of,  by  suitor  in  person,  367. 
postponement  of,  366,  367. 

MUTUAL  PROMISES,  unnecessary  to  state  in  pleadings,  51. 


NAME: 

of  plaintiff  and  defendant,  how  stated  in  summons,  2. 

of  tenant  in  possession,  how  described  in  ejectment,  138, 139. 

of  claimants  in  ejectment,  140. 

NEGLECT  of  plaintiff  to  bring  on  issues  for  trial,  92—94,  100, 101. 

NEGOTIABLE  INSTRUMENT: 

order  that  loss  of,  shall  not  be  set  up  as  a  defence  to  action  on, 
.     provided  an  indemnity  is  given,  285. 

NEVER  INDEBTED: 

plea  of,  inadmissible  ip.  actions  on  bills  or  notes,  430. 

NEW  ASSIGNMENTS : 

only  one  allowed  to  be  pleaded  in  respect  of  same  cause  of  action, 

83. 
pleas  to,  83. 
forms  of  pleas  of  (Sched.  B.,  Nos.  55, 56,  57),  201. 

NEW  MATTER,  affidavits  of,  on  motions,  244. 

NEWSPAPERS: 

service  of  writs  upon  printers,  &c.  of,  15. 
paying  money  into  court  on  libels  in,  70,  73. 
jury  may  award  less  damages  than  the  sum  paid  into  court,  73, 
Addenda. 

NEW  TRIAL:  U9  Error— Motion— De  Novo, 
rules  of  practice  as  to,  366. 
not  to  be  granted  by  reason  of  the  ruling  of  any  judge  that  the 

sump  upon  any  document  is  sufficient,  or  that  the  document 

does  not  require  a  stamp,  238. 
grounds  for  granting,  to  ht  stated  in  the  rule  nisi,  239. 
when  granted  on  the  ground  that  the  verdict  was  against  evidence, 

the  costs  of  the  first  trial  shall  abide  the  event,  244. 
principles  guiding  court  to  grant  in  such  case,  244. 
appeal  on  motions  for,  240.    See  AvFEkh. 
motion  for,  where  plaintiff  has  died  since  the  trial,  240. 
cosu  o^  367. 
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NIL  DEBET: 

not  allowed  as  a  plea,  431. 

except  in  certain  penal  actions,  491. 
but  allowable  as  a  replication,  431. 
NISI  PRIUS:      • 

tbe  record  of»  not  to  be  sealed  or  passed,  95. 

but  delivered  to  proper  officer  of^  95. 

annexing  particulars  to,  95. 

copy  of  jpanel  of  jurors  to  be  annexed  to,  95. 

power  or  judge  at,  to  amend  proceedings,  175. 

record,  form  of,  394. 

record,  form  of,  on  issue  of  foot  to  be  tried  by  judge,  489. 

sittings  at,  for  Middlesex  and  London,  204. 

officers  act,  509. 

NOLLE  PROSEQUI,  entry  of,  on  taking  money  out  of  court,  74. 

NON-ASSUMPSIT : 

effect  of  plea  of,  429. 

inadmissible  in  actions  on  bills  and  notes,  430. 

NON  COMPOS  MENTIS,  disability  on  account  of  being,  in  pro- 
ceedings  in  error,  126. 

NON-APPEARANCE:  tee  A ppearancb— Indorsement. 

NON-DETINET : 

plea  of,  may  be  pleaded  with  other  pleas  without  leave,  82. 

effect  of,  plea  of,  432. 

NON  EST  FACTUM.  431. 

NON-INSURING,  ejectment  for,  tee  Relief. 

NON-JOINDER:  tee  Amendment— Joinder — Declaration. 
introductory  observations,  iii. 

of  defendants,  after  notice  of  objection  or  plea  in  abatement,  may 
be  amended,  3. 

NON  OBSTANTE  VEREDICTO  :  tee  Motion. 

on  motion  for  judgment,  matter  omitted  in  pleading  may  be 

suggested,  124. 
effect  of  judgment  of,  125. 
costs  upon,  125. 

NON-PAYMENT  of  rent,  ejectment  for,  tee  Relief— Ejectment. 

NON  PROS: 

for  not  suggesting  or  assigning  error,  131. 

NONSUIT: 

wrong  venue  in  bcal  action  not  in  general  ground  for,  60. 
but  may  be  so  on  account  of  variance,  60,  427. 
statute  as  to  judgment  as  in  case  of,  repealed,  92. 
proceedings  by  suggestion  of  neglect  to  try,  substituted  for,  92. 
in  ejectment, iM  Ejectment. 
motion  to  enter,  Z66.    See  Motion. 

NOT  GUILTY: 

form  of,  in  actions  for  wrongs  (Sched.  B.,  No.  44),  200. 
operation  of,  432,  438. 

NOT  POSSESSED: 

may  be  pleaded  with  other  pleas  without  leave,  82. 
where  ii^ury  to  property  is  complained  of,  may  be  pleaded  with 
other  pleas  without  leave,  82. 
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NOTE :  $09  Bills  op  Exchakoe. 

of  receipt  of  memorandum  by  Matter  in  proceedinga  in  error, 

128. 
auperaedeaa  from  tarrice  ot,  128. 

NOTICE : 

to  declare,  ue  Declaration. 

of  action,  provision  as  to  uniformity  of,  482. 

of  action,  in  actiona  under  local  and  personal  acts,  462. 

to  plead,  new,  unnecessary,  alter  amendment  of  pleading,  85. 
See  Plea. 

to  repl^,  see  Rbplicatiok. 

to  rejom,  $ee  Rejoinder. 

aubstituted  for  rules  to  declare,  &Cn  65. 

to  try  by  special  jury,  Me  Jurt. 

of  writ  of  summons,  unnecessary  to  mention  form  of  action  in,  8. 

not  to  appear,  where  tbere  is  an  irregularity  in  the  writ,  &c.,  16. 

of  writ  of  summons  issued  against  foreigner  reaiding  out  of  the 
jurisdiction,  27, 188. 

of  appearance,  after  time  specified  in  writ,  85. 

of  non-joinder  of  plaintiff,  42,  48. 

of  intention  to  proceed,  defendant  entitled  to,  after  a  year  from 
last  proceedings,  66. 

by  execution  creditor,  not  to  discharge  from  custody,  110. 

in  writing,  an  appearance  to  writ  of  revival,  115. 

form  of,  to  sheriffs,  479. 

indorsement  of,  on  writ  in  contract,  of  application  for  costs 
without  summons,  in  case  of  judgment  for  de&ult  of  appear- 
ance, 460. 

</7Wa/,  359,  862— 864. 

time,  ten  days  in  all  cases,  89. 

form  of  notice,  89. 

exceptions  as  to  remanets  in  London  and  Middlesex.  89. 

necessary  in  case  of  remanet  at  assizes,  89. 

to  whom  to  be  given,  90. 

where  to  be  given,  90. 

effect  of  not  giving,  89. 

short  notice,  89. 

of  continuance  in  town  causes,  90. 

irregular  notice  of  trial,  90. 

countermand  of,  when  to  be  given,  90,  91. 

not  countermanding  in  time,  rule  for  costs  in  case  of,  91. 

excuse  for  not  going  to  trial,  91. 

rule  for  costs  of  the  day  for  not  proceeding  to  trial,  91. 

affidavit  to  obtain  rule,  91. 

to  plaintiff  to  try  cause,  92. 

in  what  cases  defendant  may  give  notice,  98. 

when  notice  to  be  given,  93. 

neglect  of  plaintiff,  94. 

suggestion  of  plaintiff's  neglect  on  the  record,  93. 

in  case  of  death  of  party,  94. 

subsequent  proceedings,  93. 

to  admit  documents  in  evidence,  tee  Admission. 

to  produce  documents,  in  respect  whereof  notice  to  admit  has  been 
given, 104 

form  of,  105 

service  of,  105 

proof  of  service,  106 
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NOTICE— conf&itiei. 

affidavit  of  service  of,  106 

in  proceedings  in  error,  iee  Error. 

in  ejectment,  se€  Ejectment. 

rules  as  to  service  of  notices,  888,  459. 

to  appoint  arbitrator,  umpire,  or  third  arbitrator ;  if  not  complied 
with,  judge  may  appoint,  212. 

to  appoint  arbitrator,  where  duty  of  such  party  to  appoint  one, 
213. 

of  appeal  against  decision  of  the  court  on  motions  lor  new  trial, 
&c.,  to  be  given  in  writing,  242. 

to  be  a  sta^  of  execution,  242. 

of  appeal  in  proceedings  for  relief  against  forfeiture  under  C.  L. 
P.  Act,  I860.. 300 

to  be  a  suy,  provided  bail  be  given,  800. 

to  therif,  of  renewal  of  writ  of  execution,  109. 

ilf  postponement  of  motions,  367. 

of  intention  to  proceed,  892.    See  Procebdinqs. 

at  the  foot  of  writ  of  subpcena,  to  be  served  out  of  the  juris- 
diction of  court,  488 

NOTING  BILL; 

expenses  of,  recoverable  only  where  indorsed  on  writ  in  proceed- 
ing's under  Summary  Procedure  on  Bills  of  Exchange  Act,  82, 
382. 


OATH :  see  Perjury. 

affirmation  in  lieu  of,  in  certain  cases,  229.    See  Afvirmation. 
order  for  examination  of  witness  on,  who  refuses  to  make  an  affi- 
davit, 248. 

OCCUPATION: 

of  plaintiff,  see  Plaintiff. 

OFFICE : 

copies  of  depositions  of  witnesses  may  be  given  out,  262. 
Masters',  when  to  be  opened,  391. 

OFFICER:  see  Interpleader. 

of  court,  rules  for  government  of,  180. 

at  nisi  prius,  act  regulating  duties  of,  509. 

of  the  Chief  Justice  or  Chief  Baron  to  appoint  persons  to  attend 

the  trial  of  causes  when  two  courts  sitting  at  the  same  time, 

204. 
having  custody  of  the  records,  certificate  of  conviction  by,  238. 
of  the  court,  reference  of  matters  of  account  to,  208. 
to  call  attention  of  the  judge  to  any  omission  or  insufficiency  of 

the  stamp  on  documents,  286. 
to  give  receipt  for  the  sump  duty  and  penalty  paid  to  him,  287 
and  to  make  an  entry  of  the  payment  in  a  book,  287. 
and  to  make  a  return  of  to  the  Commissioners  of  Inland  Revenue 

of  the  monies  received  by  him,  287. 
and  to  pay  monies  to  the  Receiver- General,  237. 

Of  Body  Corporate: 
order  on,  to  answer  on  affidavit  as  to  documents  in  the  possession 

or  power  of,  249. 
to  answer  interrogatories,  257. 
if  not  named  in  order  Court  will  not  grant  attachment,  262, 

Jddenda, 
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OFFICER    emthmU. 

Pr$sidbig  at  Trial  : 
certiflcate  of,  on  record  or  writ  of  trial,  ftc^  to  deprire  pluntifl* 

of  ooita  where  leai  than  6L  recoTered  by  Terdict,  82S. 
this  profifion  it  now  repealed,  822. 

OMISSION: 

in  writ  of  fummont,  amendment  of,  2,  28. 

Of  8iamf  on  Doeumtmtt : 
dttty  of  the  officer  of  the  court  to  call  the  attention  of  the  judge 
to,  286. 

ORAL  EXAMINATION : 

of  witneiaei  by  order  of  the  court  or  judge,  245. 

of  parties  in  case  of  omiition  to  answer  interrogatories,  261. 

of  judgment  debtor,  264. 

ORDER:  Me  Judge's  Order— Execution— Imjunction— Rule. 

ORDERS : 

rules  as  to,  887. 
Se9  Sbevicb. 

OUSTER :  $e€  Joint  Tenant. 

OUTLAWRY: 

distringas  to  proceed  to,  abolished,  81. 

OVERSTATEMENT: 

of  debt  in  indorsement  on  writ,  7. 

OYER: 

of  deeds  or  other  documents  abolished,  87. 


PALATINATE  COURTS:  fe«  Durham  and  Lancaster— Pala- 
tine Counties. 

provisions  relating  to  the  superior  courts,  applicable  to  pro- 
ceedings in,  182—184,  292.  293,  826. 

proTisions  as  to  Masters  of  tne  superior  courts  to  apply  to  pro- 
thonotaries  of,  184,  298,  826. 

error  from,  to  the  Court  of  Queen's  Bench,  185. 

appeal  from,  to  the  Court  of  Queen's  Bench  on  motions  for  new 
trials,  fire,  298,  826. 

Summary  Procedure  on  Bills  of  Exchange  Act  applies  to,  882. 

PALATINE  COUNTIES :  $ie  Palatinate  Courts. 
all  writs  to  extend  to,  107. 
records  for  trial  at,  95. 
proTisions  applicable  to,  182 — 184,  292,  298,  826. 

PANEL :  $ee  Jury. 

PAPER: 

special,  850. 

PARLIAMENT: 

proceedings  in  error  before,  188. 

PAROCHIAL 

books,  inspection  of,  255. 


y 
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PARTICULARS :  nt  Credit. 

of  demand,  SI,  59,  63,  ^,  851,  431. 

costs  of  summons  when  not  delivered  with  dechuration,  351. 

pleading  after  delivery  of,  ^^^  67,  352. 

special  indorsement  of,  on  writ  of  summons,  31. 

forms  of,  for  special  indorsement  (Sched.  A.,  No.  4),  189. 

special  indorsement  to  stand  for,  31. 
of  plaintiff's  name  and  address  by  attorney  on  demand,  5. 
before  appearance,  352. 
in  ejectment,  139,  146. 

Set  Ejectment. 
annexing  of,  to  record,  95.  , 

ofset-off,  351,  352. 

PARTIES: 

joinder  of,  tet  Joinder. 

death  of,  Me  Abatement. 

marriage  of,  tet  Marriage. 

proceedings  by.  to  compel  the  continuance  or  abandonment  of 
action,  287,  288. 

proceedings  in  error  where  a  change  of.  since  judgment,  127. 

character  of  nominal,  in  actions  not  in  issue,  429. 

to  bill  or  note,  writ  under  Summary  Procedure  on  Bills  of  Ex- 
change Act  may  issue  against  all,  332. 

PART  PAYMENT: 

by  one  of  several  co-contractors,  effect  of,  343. 

PARTY  WHO  BEGINS: 

right  of,  to  sum  up  evidence,  217. 

PATENT : 

inspection  of  machinery,  in  action  for  the  infringement  of,  264. 

injunction  to  restrain  infringement  of,  276. 

form  of  count  for  infringement  of  (Sched.  B.,  No.  31),  199. 

PAUPERS : 

rules  as  to  actions  by,  381. 

persons  admitted  to  sue  tn  /orsii  pauperis  not  entitled  to  costs, 

436. 
order  to  sue  in  formd  pauperit  takes  effect  from  its  service  only, 

381,  Addenda. 

PAYEE : 

against  maker  of  a  note  or  drawer  of  a  bill,  forms  of  counts  by 
(Sched.  B.,  Nos.  15,  18),  197. 

PAYMENT:  see  Non-Patment—Part  Payment. 
must  be  pleaded  in  bar,  432. 
to  plaintiff  of  debt  and  costs  indorsed  within  four  dajrs,  stay  of 

proceedings  on,  6. 
into  court  of  tender  necessary  to  entitle  defendant  to  costs,  if  no 

more  is  recovered,  7. 
pleas  of  payment  and  set-off  to  be  taken  distributively,  76. 
may  be  pleaded,  tof^ether  with  other  pleas,  without  leave,  82. 
form  of  plea  of  (Sched.  B.,  Na  40),  200. 
into  court,  70. 

admits  a  cause  of  action,  70. 
rules  of  practice  as  to  payment  into  court,  349. 
in  what  actions  allowed,  70,  73,  Addenda* 
in  respect  of  damages  claimed,  71. 
for  libels  in  newspapers,  70,  73,  Addenda. 
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PAYMENT— C4m<i»M<f. 

in  respect  of  one  of  several  eonnts,  72. 

DO  other  defence  tllowed  with,  78. 

by  justices,  74. 

amount  paid  in,  7S« 

into  court  upon  bonds  and  in  detinue,  S16. 

into  court  under  the  Summary  Procedure  on  Bills  of  Exchange 

Act  for  l«a?e  to  appear  and  defend,  ZSO. 
form  of  such  plea,  74. 
amendment  or  plea,  78. 
no  rule  or  order  to  pay  money  in,  74. 
except  in  cases  of  one  or  more  of  se?enl  defendants,  74. 
to  whom  paid,  74. 
taking  sum  out  of  court,  74,  75. 
in  case  of  plaintiff's  death,  74. 
proceedings  by  plaintiff*  after  plea  of,  74—76. 
replication  to  taking  money  out  of  court  in  satisfaction,  7S. 
replication  of  damages  ultra  and  nolle  prosequi,  75. 
into  court  by  garnishee  of  amount  of  debt,  proceedings  in  default 

of,  268. 
into  court  in  replevin,  316. 
effect  of,  316. 
by  the  garnishee  to  judgment  creditor,  to  be  a  discbarge  to  him 

as  against  the  judgment  debtor,  269. 
forms  of  writs  of  execution  for,  388 — 424. 

PENAL  ACTIONS : 

compounding,  881. 
plea  of  nil  debet  in,  481. 

PENALTIES: 

for  false  affirmation  or  declaration,  280,  286. 
to  be  paid  on  having  unstamped  document  stamped  at  the  trial, 
287. 
PEREMPTORY  WRIT  OF  MANDAMUS : 

issuing  of,  after  judgment  in  action  for  mandamus,  272. 
to  have  same  effiect  as  a  peremptory  writ  of  mandamus  issued  by 
the  Queen's  Bench,  272. 

PERFORMANCE  OF  CONDITIONS  PRECEDENT: 
form  of  averment  of  (Schcd.  B.  No.  22),  197. 
denial  of,  must  be  specific,  58. 
doubtful  if  this  rule  applies  to  replications,  58,  78. 

PERIODICAL: 

payment  into  court  in  case  of  libel  in,  78. 

PERJURY: 

persons  making  false  affirmation  or  declaration  in  Keu  of  oath, 
guiky  of  and  liable  to  penalties  for,  280. 

persons  giving  false  evidence  upon  examination  or  on  any  affida- 
vit in  proc^dings  under  C.  L.  P.  Act,  1854,  liable  to  penalties 
for,  286. 

in  affidavit  before  consul,  80. 

in  affidavit  before  Scotch  and  Irish  commisdonen,  484. 

PERSON : 

indorsement  on  writ  wh^e  plaintiff*  sues  in,  4. 
defendant  appearing  in  must  give  address,  36. 
motion  by  suitor  appearing  in,  867.    See  Moiioit. 
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PERSONAL : 

action  how  commenced,  1. 

attendance  of  witneasea,  proceaa  to  compel,  when  out  of  the  juris- 
diction, 487. 
property,  inspection  of,  by  the  jniy,  partiea  or  witnesses,  263. 
service  of  writ  of  summons,  hb  Wbit  of  Summons. 
service  of  writ  under  Summary  Procedure  in  Bills  of  Bzchange 
Act,  329. 

PETITION  TO  CHANCERY: 

under  s.  30  of  22  &  28  Vict,  c  3i,  form  of,  500. 
under  s.  4  of  27  &  28  Vict  c  112,  for  sale  of  judgment  debtor's 
lands,  606. 

PETITIONS  OF  RIGHT: 

act  to  amend  law  relating  to,  489. 

gives  no  new  remedy  against  the  crown,  489,  491. 

in  what  cases  petition  not  maintainable,  489. 

may  be  intituled  in  any  of  the  courts  of  Westminster,  489. 

form  of,  489,  495. 

to  be  left  with  Secretary  of  State  to  receive  Her  Majesty's  fiat, 

490. 
duty  of  Secretary  of  State  as  to,  490,  n. 
jurisdiction  of  Lord  Chancellor  concerning,  490. 

})roceeding  after  fiat  obtained  to,  490. 
imn  of  indorsement  on,  490,  496. 

time  for  answerinsr  by  the  Crown,  490. 

power  to  change  the  venue,  490. 

time  for  answering  by  other  parties  to,  490. 

proceedings  op,  for  the  recovery  of  property,  490. 

bow  appearance  is  to  be  entered  by  person  in  occupation  of  pro- 
perty sought  to  be  recovered  by,  490,  491. 

appearance  to,  form  of,  490,  491,  496. 

notice  to  appear  on,  490,  496. 

answer  to,  491. 

may  be  answered  in  equity  or  common  law,  491. 

answer  to,  in  the  name  of  attorney-general,  and  other  parties  in- 
terested, 491. 

inquisitions  to  find  the  truth  of,  unnecessary,  491. 

course  of  procedure  in  actions  between  subjects  and  subjects  to 
apply  to,  491. 

former  procedure  may  still  be  adopted,  495. 

decrees  or  judgments  by  default  on,  491. 

form  of  judgment  on,  492. 

effect  of  judgment  on,  492. 

costs  recoverable  by  the  Crown  and  other  parties  to,  492. 

suppliants  in,  entitled  to  costs,  493. 

judgment  in  favour  of  suppliants  in,  to  be  certified  to  treasury, 
493. 

form  of  certificate  on,  493,  496. 

satisfaction  of  judgment  on,  493. 

power  to  make  rules  to  resulate  pleacBng  and  practice^  494. 

rules  to  be  laid  before  parliaroent,  494. 

PLACE  OF  ABODE: 
meaning  of,  5. 
of  plaintiff,  ite  Plaimtift. 
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PLAINTIFF : 

or  defendADt,  ue  Paetibs. 

death  of,  ue  Abatement— Action— Error. 

misjoinder  and  nonjoinder  of,  9e$  Joinder — Mis/oimder. 

marriage  of,  ue  Huiband  and  Wife. 

indonement  on  writ  where  he  saes  in  person,  4. 

possession,  occupation  or  quality  and  place  of  abode  of,  how 
ascertained  from  attorney,  6. 
PLEA  :  tee  Pleading — Notice. 

rules  to  plead,  abolished,  6$, 

notice  to  plead  indorsed  on  declaration  or  delivered  separately 
sufficient,  65. 

bow  given,  65. 

time  to  plead  eight  days,  unless  further  extended,  65. 

irregular  notice,  65. 

how  computed,  66. 

during  the  long  vacation,  66. 

after  amendment,  85. 

after  delivery  of  particulars,  66, 

commencement  of,  67f  199, 

conclusion  of,  68. 

prayer  of  judgment  unnecessary  to,  67. 

addiressed  to  part  only  of  the  declaration,  68. 

false,  frivolous  or  sham,  53,  54,  Addenda, 

several  pleas,  80 — 82.    See  Several  Counts. 

affidavit  of  truth  of.  when  requisite,  80,  81. 

judge's  order  to  plead  several,  sufficient,  81. 

objections  to  allowance  of,  heard  on  summons,  82. 

when  leave  to  plead  several,  may  be  refused,  81. 

to  petition  of  right,  491. 

what  pleas  may  be  pleaded  together  without  leave,  82. 

when  several  pleaded  without  leave,  judgment  may  be  signed,  S2. 

if  good  in  substance,  unobjectionable,  though  treating  declara- 
tion as  framed  for  breach  of  contract  or  wrong,  76. 

to  be  construed  distributively,  76. 

formerly  so  construed  in  ejectment,  148. 

may  be  traversed  generally  or  specially,  78. 

not  to  be  repeated,  83. 

signature  of  counsel  not  required,  82. 

may  not  be  waived  without  leave,  849. 

of  payment  into  court,  tee  Payment. 

to  new  assigpnments,  83. 

of  puis  darrein  continuance,  tee  Puis  Darrein  Continuance. 

to  actions  partaking  both  of  breach  of  contract  and  wrong,  76. 

of  matter  subsequent  to  action,  68. 

must  be  an  answer  to  damages  as  well  as  debt,  73,  434»  6S, 
Addendcu 

in  abatement,  tee  Abatement. 
See  Traverse. 

delivery  of  interrogatories  with  the,  257. 

of  equitable  defence,  278.    See  Equitable  Defences. 

form  of,  in  proceedings  against  garnishee,  452. 
PLEADING  :  tee  Equitable  Defences — Injunction. 

introductory  observations  on,  vii. 

general  language  and  form  of,  51. 

to  be  construed  distributively,  76. 

fictitious  or  needless  statements  in,  to  be  omitted  or  amended,  61. 

framed  so  as  to  embarrass  fair  trial  to  be  struck  out,  52. 
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PLEADING— ^on/tntie^ 

false,  frivolous,  sham  or  for  delay  or    embarrassing,  58,  54, 

Addenda. 
title,  date  and  entry  of,  56. 
profert  and  oyer  abolished,  57. 
setting  out  documents  mentioned  or  referred  to  in,  57* 
forms  and  examples  of,  86. 

formal  commencements  and  prayer  of  judgment  unnecessary,  68. 
performance  of  conditions  precedent,  how  averred,  58. 
form  of  such  averment  (Sched.  B^  No.  22),  58,  191. 
express  colour  in,  unnecessary,  67. 
pleading  and  demurring  together,  79. 
of  several  matters,  80. 

after  amendment,  85.  , 

after  delivery  of  particulars,  66, 
new  assignment,  88. 

to  be  left  at  address  of  defendant  who  appears  in  person,  Z6, 
suggestion  of  death  of  parties  in  proceedings  in  error,  186, 137. 
not  to  be  delivered  in  Long  Vacation,  66, 

in  action  removed  from  inferior  into  superior  court,  59,  Addenda, 
Rulet  rf  Trinity  Term,  1853.. 426.    See  Rules. 
several  counts  on  same  cause  of  action  not  allowed,  428. 
nor  several  pleas  or  subsequent  pleadings,  avowries  or  cogni- 
zances founded  on  same  ground  of  answer  or  defence,  428. 
application  to  strike  out  in  such  cases,  and  discretionary  power  of 

court  or  judge,  428. 
costs  where  rule  is  violated,  429. 

venue  to  be  stated  in  margin  and  not  in  body  of  declaration,  429. 

character  in  which  plaintiff  or  defendant  is  stated  on  the  record  to 

sue  or  be  sued  m  certain  actions  .not  to  be  considered  as  in 

issue,  429. 

in  actions  on  simple  contract,  operation  of  non  assumpsit,  or  plea 

traversing  contract,  429. 
examples,  430. 
in  actions  on  bills  and  notes,  non  assumpsit  and  never  indebted, 

inadmissible,  430. 
in  all  actions  on  contract,  and  on  specialties  and  covenants,  and 
in  tort,  matters  in  confession  and  avoidance  to  be  specially 
pleaded,  480,  482. 
in  actions  on  policies,  averment  of  interest  of  assured,  431. 
operation  of  non  est  factum,  431. 
nil  debet  abolished  as  a  plea,  431. 
advantage  of  giving  credit  in  particulars,  431, 432. 
payment  must  be  pleaded,  432. 
plea  of  non  detinet,  operation  of,  432. 
in  tort,  operation  of  not  guilty,  432. 
in  actions  of  trespass  to  land — designation  of  the  close  in  the 

declaration ;  operation  of  not  guilty,  433. 
in  same  actions  denial  of  possession,  433. 
in  actions  for  conversion  operation  of  not  guilty,  433. 
manner  of  pleading  general  issue  by  statute,  433,  434. 
manner  of  pleading  a  defence  that  has  arisen  after  action,  and 
plaintiff's  liberty  to  confess  the  same,  432. 

award,  of  repleader  or  trial  de  novo  in  error,  435. 
costs  in  error,  435. 
power  to  allow  interest  in  error,  435. 
and  on  appeal,  436,  462. 
error  in  judgment  with  respect  to  costs,  436. 
B.  DD 
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PLE  A  D I  aO—eontintted, 

RuUtrfTrmUif  Term^  185S— continved. 
manner  of  pleading  a  defence,  Sic— continued, 

costs  in  ejectment  in  cases  of  nonsuit,  or  defendant  not  ap- 
pearing, 436. 
entries  and  continuances  bj  way  of  impariance,  Itc,  on  re- 
cord or  in  pleadings  abolished,  43d. 
entering  of  record,  interlocutory  and  final  judgments,  436. 
examples  of  forms  of,  86. 
where  a  writ  of  mandamus  is  claimed,  271. 
as  to  questions  by  consent  without:   see  Questions— Time- 
Traverse — Issue—Form. 
Rules  of  Practice  as  to  and  service  of  pleadings,  349,  350, 459. 

PLENE  ADMINISTRAVIT 

and 
PLENE  ADMINISTRAVIT  PRiETER: 

pleadable  with  other  pleas  without  leave,  82. 

PLURIES  WRITS : 
abolished,  8. 

POINT  RESERVED  AT  TRIAL :  <e«  Appeal. 

POINTS  TO  BE  ARGUED: 

delivery  of,  to  the  judges,  350. 

POLICY  OF  INSURANCE :  see  Insurance. 

PORT :  tee  Home  Port. 

POSSESSION : 

of  land,  delivery  of,  pursuant  to  award,  215. 
vacant,  what  is,  in  proceedings  in  ejectment,  138. 
service  of  writ  in  such  case,  140. 

POSTEA: 

indorsement  of  order  for  amendment  on,  43. 

form  of,  on  verdict  for  plaintiff  in  a  town  cause,  394. 

the  like,  where  cause  is  tried  at  assizes,  395. 
where  issue  of  fact  tried  by  judge,  439,  440, 445. 
in  action  against  garnishee,  452. 

POSTPONEMENT: 

of  motions,  366,  367. 
POUNDAGE: 

sheriffs',  107, 108. 
PRACTICE,  RULES  OF :  tee  Rules. 
PRAECIPE: 

form  of,  for  writ  of  summons^  3. 

for  renewal  of  vnrit,  8,  9. 

PRAYER: 

of  judgment,  unnecessary,  67. 

PRECEDENT : 

conditions  may  be  averred  generally,  58. 

PRECEPT :  tee  Jurt. 

PRELIMINARY  OBJECTION: 

to  appeal,  time  for  objecting,  242. 

PREMISES : 

inspection  o^  by  the  jury,  parties  or  witnesses,  263. 
description  of,  in  qectment,  139, 146^ 
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PREROGATIVE  WRIT: 

of  mandamus  preserved*  278. 
proceedings  for,  accelerated,  273. 

provisions  of  the  Common  Law  Prooedure  Acts  applied  to  plead- 
ings and  proceedings  upon,  273. 

PREVIOUS  CONVICTION : 

of  witness  for  felony  or  misdemeanor,  proof  of,  when  may  be 
given,  233. 

PREVIOUS  STATEMENT: 

of  witnesses,  examination  as  to,  for  the  purpose  of  contradiction, 
230-283. 

PRINCIPAL  AND  SURETY: 

relief  in  equity  in  proceedings  relating  to,  281. 
principles  in  equity  the  same  as  at  law,  282. 

PRINTERS,  &c.  of  newspapers :  see  Newspaper. 

PRISONERS : 

rules  as  to  and  proceedings  against,  382,  883. 
service  of  summons  on,  12. 
discharge  of,  from  custody.    See  Execution. 
proceedings  to  charge  in  execution,  111. 

may  be  brought  under  a  habeas  to  give  evidence  before  an  arbi- 
trator, 207. 

PROBATE  OF  WILL: 

notice  of  intention  to  adduce  under  20  &  21  Vict  c.  77,  s.  64^  in 

proof  of  devise  of  realty,  103. 
effect  of  notice,  104,  Addenda, 

PROCEDURE  : 

summary,  on  bills  of  exchange.    See  Bills  of  Exchange. 

PROCEEDINGS: 

at  the  trial,  217. 
speeches  to  the  jury,  217. 
adjournment,  218. 

how  C.  L.  P.  Acts  to  be  cited  in,  186,  294,  327.    See  Title. 
service  of,  459.     See  Service. 
judges  may  frame,  &c     See  Rules. 

notice  of  intention  to  proceed  where  no  proceedings  for  a  year, 
392. 

PROCESS :  see  Court  of  Error. 
jury,  abolished,  95. 

PROCHEIN  AMY: 

suing  by,  S6,  348.    See  Special  Admission. 

PRODUCTION  OF  DOCUMENTS  :  see  Notice. 

judge's  order  for,  at  hearing  of  motion  or  summons,  245. 
of  original  records,  359. 

PROFERT: 

and  oyer  abolished,  57. 

PROFESSION  of  plaintiff:  see  Plaintiff. 

PROMISES : 

statement  of,  in  pleading,  51. 
PROMISSORY    NOTE:   see  Written    Instruments— Bills   of 
Exchanob. 

dd2 
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PROOF : 

of  affidsTit  taken  before  consul,  80. 

of  admissiont,  104. 

of  aerrice  of  notice  to  produce,  106. 

Set  EVIDBNCB. 

PROPERTY: 

inspection  of  any  real  or  personal,  by  the  jury,  party  or  witnesses, 
263. 
See 'Sot  possessed. 

PROPRIETOR:  of  newspaper, tw  Newspaper. 
PROTHONOTARIES  OF  PALATINATE  COURTS: 

provisions  as  to  Masters  of  the  superior  courts  to  be  applicable  to, 
184,  298,  826. 

PROVISO: 

trial  by,  100,  364. 

PUBLIC: 

company,  see  Company. 
documents,  inspection  of,  265. 

PUBLISHER :  of  newspaper,  ue  Newspaper. 

PUIS  DARREIN  CONTINUANCE: 

when  and  how  to  be  pleaded,  69,  434. 

effect  of  plea,  69. 

what  defences  may  be  thus  pleaded,  70,  485. 

how  replied  to,  69,  484. 

form  ou  when  pleaded  at  nisi  prius,  69. 

when  at  the  assizes,  69,  70. 
aflBdavit  of  truth  of,  69. 
of  bankruptcy,  435. 
of  composition  deed,  435. 
of  felony,  435. 

PUNISHMENT : 

of  persons  disobeying  orders  to  attend  and  give  evidence,  485. 

of  persons  disobeying  special  writs  of  subpcena,  488. 
PURCHASERS:  Me  Leaseholds. 

of  goods,  see  Goods. 

QUAKER: 

form  of  affirmation  by,  229. 

QUALITY: 

of  plaintiff,  how  ascertained  from  his  attorney,  5. 
statement  of,  in  pleading,  51. 

QUANTITY: 

statement  of,  in  pleading,  51. 

QUARE  IMPEDIT: 

writ  of,  may  not  issue,  2,  317. 

rights  enforceable  thereunder  to  be  enforced  by  summons,  S,  317. 

indorsement  on  writ  of,  intention  to  declare  in,  7,  817. 

as  to  whether  regulse  generales  apply  to,  847,  n. 

QUASHING: 

proceedings,  power  of  the  court  of  appeal  for,  242, 
in  error,  188,  184. 
costs  of,  in  error,  289. 
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QUEEN'S  BENCH,  COURT  OF: 

jurisdiction  of,  to  grant  writs  of  mandamus  preserved,  273. 
rule  by,  for  mandamus,  may  be  absolute  m  the  first  instance, 

278. 
provisions  of  the  C.  L.  P.  Act  (1852)  to  apply  to  the  proceedings 

upon  a  prerogative  writ  of  mandamus  issued  by,  273. 
to  be  the  court  of  error  and  appeal  from  the  Palatinate  Courts, 

185,  293, 326. 

QUESTIONS :  t$e  Special  Case— Issues. 

of  fact  may   be  stated  and  tried   by  jury  by  consent  without 
pleadings,  49.    See  Consent. 
in  what  actions,  49. 
error  on,  49. 

proof  of  interest  of  party  applying  for  order  for  case,  49. 
form  of  issue  ( Sched.  A.,  No.  6),  190. 
proceedings  thereupon  may  be  recorded,  50. 
of  law  may  be  stated  for  the  opinion  of  the  court  without  plead- 
ings, 50. 

case  should  be  confined  to  questions  of  law,  50. 

amendment  of  special  case,  50,  Addenda. 

execution  may  issue  on  judgment  of  court  unless  stayed  by 

proceedings  in  error,  51. 
costs  to  follow  event  unless  otherwise  agreed,  51. 
of  fact,  trial  of,  bv  judge  without  a  jury  by  consent,  203. 

power  to  order  trial  of  particular,  where  cause  is  referred  to 

arbitration,  207. 
stated  as  interrogatories,  to  be  answered  in  writing  on  affi- 
davit, 257. 
of  fact,  when  not  in  dispute  in  proceedings  in  interpleader,  judge 
may  order  a  special  case,  31 1. 
^hat,  may  be  put* to  witness  to  discredit  or  contradict,  230, 
231. 

QUO  WARRANTO : 

error  on  proceedings  in  the  nature  of,  126. 

REAL  ACTIONS : 

commencement  of,  by  writ  of  summons,  2,  317. 

replevin  and  ^ectment,  obtaining  case  by  consent  for  court  in, 
49. 

as  to  whether  regulie  generales  apply  to,  347,  n. 
REAL  PROPERTY: 

inspection  of,  by  the  jury,  parties  or  witnesses,  263. 
RECEIPTS : 

where  money  is  paid  into,  or  taken  out  of  court,  74,  75. 
RECOGNIZANCE: 

of  bail  in  ejectment,  how  taken,  170. 

RECORD :  see  Entry— Nisi  Prius. 

subpoena  to  produce  original,  859. 

award  of  trial  de  novo  by  superior  court  or  court  of  error  upon 

matter  appearing  on  ;  error  on,  244. 
entry  of  pleadings  on,  56. 
of  nisi  prius,  not  to  be  sealed  or  passed,  95. 
in  case  pleading  denies  its  existence,  notice  to  produce  substituted 

for  rule,  363. 
annexing  particulars  to,  95. 
annexing  panel  to,  95,  96. 
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nisi  priat,  form  of,  S94,  439. 

entering  interlocntorj  or  final  jadgmrat  of,  4S6. 

separate,  may  be  onlered  where  different  causes  of  action  are 

joined,  48. 
trial  of  records  of  the  saperior  cotnis  in  counties  palatine,  95.  See 

Palatinate  Courts. 
RECORD,  COURTS  OF :  tee  Courts  op  Civil  Judicature. 

power  to  extend  acts  to,  182,  293,  327,  833.    See  Courts  or 

Record. 

RE-ENTRY  for  non-payment  of  rent,  proceedings  by  landlord  where 
right  of,  exists,  161,  165.    See  Relief. 

REFERENCE:  tee  Arbitration— Arbitrator. 
to  Master,  of  amount  of  damages,  87,  88. 

REFEREE:  tee  Arbitrator. 

REFUSAL  of    rule  nisi,  where  in  case  of  appeal  for,  the  role  is 
granted,  must  be  disposed  of  by  the  court  of  appeal,  242. 
and  cause  must  be  shown  in  the  first  instance,  242. 
REGISTER  OF  JOINT  STOCK  COMPANIES:  see  Compart. 
REGISTRATION  of  writs  of  execution  that  judgment  may  affect 
lands,  497. 
that  lands  may  be  sold  in  satisfisction  of  judgment,  505,  506. 

REGUL^  GENERALES,  347.    See  Rules. 
REJOINDER:  «««  Pleading. 

notice  instead  of  rule  to  rejoin,  55. 

may  traverse  the  whole  or  part  of  a  replication,  78. 
RELEASE: 

plea  of,  may  be  pleaded  with  others  without  leave,  82. 

form  of  (Sched.  B.,  No.  42),  200. 

form  of  replication  to  (Sched.  B.,  Nos.  50,  51),  201. 
RELIEF: 

provisions  of  C.  L.  P.  Act,  1860,  as  to,  295—301. 

in  ejectment  for  forfeiture,  295,  296. 
Againtt  Forfeiture  for  Nott-pa^ment  rf  Rent,  295.     See  Tenant. 

court  or  judge,  upon  rule  or  summons,  may  give,  295. 

but  subject  to  appeal,  295. 

subject  to  same  terms  as  in  Court  of  Chancery,  295. 

where  granted,  tenant  to  hold  on  under  same  lease,  295. 
Agahitt  Forfeiture  for  not  Jnturing,  296. 

court  or  judge,  upon  rule  or  summons,  may  give,  296. 

subject  to  appeal,  296. 

in  what  cases  relief  will  be  granted,  296 — ^298. 

where  no  damage  and  breach  by  accident  or  mistake,  297. 

not  granted  more  than  once,  to  same  person,  in  respect  of  sane 
covenant,  297. 

nor  after  waiver  in  favour  of  sane  person,  297. 

protection  of  bond  /Ue  purchasers  of  leaseholds  in  such  cases, 
296. 

to  what  leases  provisions  above  apply,  297. 

minute  qf  relirf  granted,  298.  , 

Appeal  in  tueh  Gate,  298. 

to  court  from  order  of  judge,  298. 

by  any  person  dissatisfied  with  order,  296. 

powers  of  court  on,  298. 
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RELIEF— eott/ifMifJ. 

Appeal  M  tuch  eate — continued. 

jurisdiction  of  judge  at  cbambert,  298. 

to  court  of  appeal  from  order  of  court,  300. 

courts  of  error  to  be  courts  of,  300. 

notice  of,  300. 

bail,  300. 

form  of  judgment  of  court  of,  and  powers  as  to,  301. 

power  of  court  of,  as  to  costs,  301. 
Relief  by  Proceedingt  in  Interpleader,  301. 

REMANET : 

in  what  cases  notice  of  trial  necessary,  89. 

REMITTING: 

matters  referred  to  arbitrator,  power  of  court  or  judge  for,  upon  a 
compulsory  reference,  208. 
time  of  application  for,  209. 
when  the  power  will  be  exercised,  209. 

REMOVAL : 

of  causes  from  inferior  courts,  rules  as  to,  380. 
RENEWAL: 

of  writs  of  execution,  109,  290. 

evidence  of,  109. 

notice  to  the  sheriff  of,  109. 

form  of  prsecipe  for  renewal  of  writ,  ue  Pracipe. 

RENEWAL  OF  WRITS  :  tee  Writ  op  Summons— Execution. 

RENT : 

proceedings  in  ejectment  by  landlord  with  right  of  re-tentry  for 

non-payment  of,  161 — 165.    See  Lease. 
relief  algainst  forfeiture  for  non-payment  of,  295.    See  Relief. 

REPAIRS  : 

form  of  a  count  for  (Sched.  B.,  No.  24),  198. 

of  ships,  what  a  home  port  with  reference  to,  341. 

REPEAL :  tee  Act. 

REPLEADER,  435. 

REPLEVIN: 

cannot  be  joined  with  other  causes  of  action,  2,  48. 
payment  into  court  in,  316. 
several  avowries  in,  80,  82. 
equitable  pleading  in,  278. 

provisions  of  19  &  20  Vict.  c.  108,  extended  to  all  cases  of,  314. 
those  provisions,  314. 

County  Court  has  jurisdiction  even  though  title  to  land  is  in 
question,  315,  316. 
See  Real  Actions^  Jury — Abatement. 
REPLICATION :  tee  Pleading—Rules. 
traverse  of,  78. 
seyeral,  to  plea,  80. 
notice  to  reply,  55. 
to  plea  in  abatement,  46. 
to  plea  of  payment  into  court,  74,  75. 
new  assignment,  in  nature  of,  83. 
forms  of  (Sched.  B.,  Nos.  48  to  57),  201,  202. 
form  of,  joining  issue  (Sched.  B.,  No.  48),  201. 
form  of,  to  pleas  containing  new  matter  (Sched.  B.,  No.  49),  201 
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REVLlCATlOJi'-amtimued, 

form  of,  to  plea  of  release,  alleging  that  it  was  procured  by  fraud 
(Scbed.  B.  No.  51),  201. 

form  of,  to  plea  of  setoff  (Sched.  B.,  No.  52),  201. 

form  of,  to  plea  of  self-defence  (Sched.  B.,  No.  53),  201. 

form  of,  to  plea  of  right  of  way  (Sched.  B.,  No.  5i),  201. 
REPLY  TO  THE  JURY: 

the  right  to  be  the  lame  at  at  present,  217. 
REPORT: 

of  examination  of  witnesses.  268. 
RESIDENCE : 

of  defendant  to  be  mentioned  in  summons,  1. 

meaning  of,  5.    See  Place  of  Abode. 
RESIDING  ABROAD : 

British  subject,  how  sued,  16. 

RESIDING  OUT  OF  JURISDICTION: 

affidavit  to  enable  court  or  judge  to  direct  proceedings  against 
defendant,  16—28. 
RESTITUTION : 

power  of  the  court  of  appeal  to  order,  248. 

writ  of,  on  reversal,  &c.,  of  judgment,  125. 

where  judgment  in  ejectment  is  set  aside,  145. 
RETURN  : 

writs,  rules  to,  to  sheriffs,  or  to  bring  in  body,  383. 

to  be  made  by  officer  of  court  to  the  commissioners  of  inland 
revenue  of  stamp  duties  and  penalties  received  by  him,  237. 

to  .peremptory  writ  of  mandamus,  272. 

to  writ  of  mandamus  issued  by  the  Court  of  Queen's  Benefa, 
273. 

of  writ  of  execution,  109. 

of  depositions  of  witnesses,  859. 
RETURN  OF  CHATTELS : 

execution  for,  273. 
REVENUE,  see  Commissioners  of  Inland. 
REVENUE  SIDE  OF  THE  COURT  OF  EXCHEQUER: 

statutes  and  rules  relating  to  practice  in,  508. 
REVERSAL: 

of  judgment  on  special  case  by  court  of  error,  448. 
REVERSIONARY  INTEREST: 

sale  of,  formerly  liable  to  be  set  aside  by  the  Court  of  Chancery 
on  the  ground  of  undervalue,  280. 
this  now  prevented  by  81  Vict.  c.  4..281,  Addenda, 
REVIVA-L: 

introductory  observations,  xviii. 

of  judgment  and  other  proceedings,  111. 

execution  on  judgments,  within  six  years,  without  revival.  111. 

when  time  begins  to  run,  HI. 

judgments  to  be  revived  by  writ,  or,  with  leave  of  court,  by  sug- 
gestion, 112. 

by  writ  of  revivor,  113. 

form  of  writ  of  revivor,  1 18, 191. 

how  and  against  whom  issued,  118. 

amending  writ,  114. 

subsequent  proceedings  on,  118, 114. 

by  suggestion,  rule,  or  summons  for  leave  to  enter,  112. 
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REVIVAL— coN/^tfJ. 

form  of  rule  nisi  for  leave  to  enter  suggestion,  112|  IIS,  190. 

form  of  suggestion,  112, 113, 191. 

appearance  to  writ,  1 15. 

issuing  writ  of  revivor  upon  judgments  more  than  ten  years  old, 
rule  or  order  required,  115. 

writ  of  revivor  where  party  dies  after  interlocutory  and  before 
final  judgment,  120—122. 

proceedings  on  suit  by  judgment  creditor  against  the  garnishee 
to  be  the  same  as  upon,  268,  269. 

the  like  as  to  proceedings  against  executors  upon  a  judgment  of 
assets  m  futuro,  286. 
REVIVOR,  WRIT  OF:   tee  Revival. 

proceedings  on,  113. 

rules  of  practice,  as  to,  373. 
RIGHT: 

of  way,  form  of  plea  of  (Sched.  B.,  No.  46),  200. 

of  common,  form  of  plea  of  (Sched.  B.,  No.  47)f  201. 

of  dower,  tee  Dower. 

petition  of,  tee  Petition  of  Right. 
ROLL : 

entering  proceedings  on,  in  error,  131^133. 

for  purposes  of  execution,  159. 

judgment  in  ejectment,  formal  entry  of  on,  unnecessary,  159. 
ROLLS : 

court,  inspection  of,  254,  359. 

RULE :  tee  Rules. 

for  trial  of  issues  of  fact,  by  judge  by  consent,  203. 
to  deliver  possession  of  land  pursuant  to  award,  215. 
for  special  jury,  364,  365. 

for  sheriff  to  return  good  jury  on  writ  of  inquiry,  365. 
Cf  Court :  tee  Judge's  Order. 
every  agreement  or  submission  to  arbitration,  if  in  writing,  may 

be  made  a,  215. 
costs  of  maldng  submission  a,  216. 
Nisi: 
for  a  new  trial  or  to  enter  a  verdict  or  nonsuit,  to  state  grounds,  239. 
in  what  cases  the  court  will  be  bound  by  the  terms  of,  240. 
to  enter  a  verdict  or  nonsuit  upon  a  point  reserved  at  the  trial, 
right  of  appeal :  if  refused,  discharged,  or  made  absolute,  240. 
where  judges  are  equally  divided  in  opinion  on  the  rule,  240. 
right  of  appeal  on  motion  for  a  new  trial  if  one  of  the  judges 

dissent  from  the  ruling  of  the  court,  241. 
or  if  the  court  think  fit,  that  an  appeal  should  be  allowed,  241 . 
but  no  such  appeal  where  the  application  for  a  new  trial  is 
upon  matter  of  discretion  only,  241. 
when  granted  on  appeal,  to  be  argued  and  disposed  of  in  the 
Courtof  Appeal,  242. 
RULES:  tee  Rule. 

of  practice  as  to  service  of,  388,  459. 

as  to,  and  summonses  and  orders,  388,  459. 

to  return  writs,  &c  to  sheriff,  383. 

to  declare,  reply  and  rejoin  abolished,  55. 

to  compute  abolished,  86. 

four  days'  notice  to  be  given  by  either  party  instead  of  rules,  54. 

to  plead  abolished,  65. 

D  D  5 
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RULES— eoniiMM^ 

to  plead  icveral  matten,  wheo  oniieoeMary,  82. 

power  of  judges  under  C  L.  P.  Act,  1852,  to  frame  geoeral  rules 

and  orders,  wriu,  &c,  178, 179,  180. 
rimilarpower  under  C.  L.  P.  Act,  1854.. 201. 
under  C.  L.  P.  Act,  1860..S2i. 
under  Merc.  Law  Amend.  Act,  1856 ..844. 
under  Petitions  of  Right  Act,  494. 
for  government  of  officers  of  the  courts,  180. 
to  pay  into  court  unnecessary,  74. 
except  in  case  of  one  of  seTeral  defendants,  74. 
for  inquiry  before  master  of  damages,  indorsement  on,  ftc,  87. 
for  special  jury  in  London  and  Middlesex,  98. 
for  a  view,  100. 
applicable  to  proceedings  under  Summary  Procedure  on  Bilk  of 

Exchange  Act,  832. 
as  to  indorsemenu  on  writs  under  same,  458. 
under  same  allowing  a  count  on  the  consideration  to  be  indoded 

with  a  count  on  the  bill  or  note,  461. 
iy  Hi/.  T.  1853  (p.  347)  ««  to  : 
annulling  existing  written  rules,  347. 
admission  of  documents,  357. 
affidavits,  385. 
appearance,  348. 

arrest  of  judgment,  motion  in,  366. 
atuchment,  390. 
attorney,  348. 
attorney,  warrant  of,  856. 
annuities,  390. 
audild  quereld,  373. 
awards,  390. 
bail.  374. 

hailable  proceedings,  374. 
bail  in  error,  374. 

causes,  removal  of,  from  inferior  courts,  380. 
change  of  venue,  851, 
cognovit,  356. 

compounding  penal  actions,  381. 
costs,  368. 

costs,  security  for,  352. 
costs,  setting  off,  368. 
courts,  causes  removed  from,  380. 
damages,  setting  off,  368. 
demand,  particulars  of,  351. 
demurrer,  350. 

depositions,  on  interrogatories,  357. 
discontinuance,  355. 

documents,  admission  and  inspection  of,  357. 
ejectment,  380. 

entry  of  satisfaction  on  roll,  373. 
error,  370. 
error,  bail  in,  374. 
evidence,  357. 
execution,  371. 
forms  of  proceedings,  398. 
inferior  courts,  causes  removed  from,  380. 
inquiry,  359. 

inspection  of  documents,  357. 
interrogatories,  357. 
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RULES  rfn,  T.  1858,  at  to— continued 

irregularity^  884. 

Joinder  of  parties,  848. 

judge's  oroer  for  judgment,  t56, 

judgment,  867. 

judgment,  motion  in  arrest  of,  &c.,  ^%, 

judgment,  order  for,  ZS6. 

jury,  864. 

miscellaneous,  890. 

motions  in  arrest  of  judgment  and  judgment  mm  obitanU,  866. 

new  trials,  $66, 

non  obstante,  motions  for  judgment,  S66, 

notice  of  trial,  359. 

notices,  service  of,  388. 

order  for  judgment,  judge's,  356. 

orders,  886. 

particulars  of  demand  and  aet-off,  351. 

parties,  joinder  of,  348. 

paupers,  actions  by,  381. 

payment  into  court,  349. 

penal  actions,  compounding,  881. 

pleadings,  349. 

pleadings,  service  of,  888. 

prisoners  and  proceedings  against,  382. 

production  of  records,  357. 

records,  subpoena  to  produce,  857. 

removal  of  causes  from  inferior  courts,  380. 

return  of  writs,  rules  for  or  to  bring  in  body,  883. 

revivor,  373. 

rules,  service  of,  388. 

rules,  summonses  and  orders,  886. 

rules  to  return  writs  or  bring  in  body,  388. 

satisfaction,  entering  on  roll,  873. 

scire  facias,  373. 

service  of  notices,  rules,  pleadings,  &c.,  388. 

security  for  costs,  852. 

set-off,  particulars  of,  351. 

setting  off  costs,  868. 

setting  off  damages,  868. 

sheriffs,  rules  to  return  writs  or  bring  in  the  body,  888. 

staying  proceedings,  S56. 

subpoena  to  produce  records,  857. 

summons,  writ  of,  347. 

summonses,  386. 

trial,  359. 

trial,  notice  of,  359. 

trials,  new,  ^66, 

view,  864. 

venue,  change  of,  351. 

warrant  of  attorney,  856. 

writ  of  summons,  847. 

writs,  rules  to  sheriffs  to  return  or  bring  in  body,  888. 
of  Trin.  T.,  1853,  as  to  pleadings,  426.  See  Pleadings. 
rfMich,  Vac.,  1854,  as  to: 

extension  of  provisions  relating  to  pleading  and  practice 
C.  L.  P.  A.  1852,  R.  G.  H.  T.  1853,  and  PI.  R.  T.  T.  1858, 
proceedings  under  C.  L.  P.  A.  1854.. 488. 

division  of  affidavits  into  paragraphs,  438. 

forms  of  proceedings.  438. 
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rf  May,  1856,  o*  to  tenrice  of  pleadings,  ^e^  459. 

qf  Eoit.  7*.,  1857,  as  to  indonemeiitB  on  wriu  in  order  to  sign 

judgment  for  defiiult ;  and  entry  of  satisfaction  on  judgments,  460. 
^  HU,  r.,  1862,  at  to  division  of  special  cases,  &C.,  into  paragraphs, 

462. 
rf  Trim,  T^  1867,  at  to  proceedings  on  appeab,  462. 
rf  Wieh.  T.  1867,  at  to  jurisdiction  of  the  common  law  masters  at 

Chambers,  464. 
of  practice  and  procedure  on  the  revenue  side  of  the  Court  of 

Exchequer,  508. 
RULING  OF  JUDGE: 

as  to  the  sufficiency  of  the  stamp  on  documents,  when  no  ground 
.        for  new  trial,  238. 

SALE : 

of  goods  seized  in  execution  may  be  directed  by  court  or  judge 

in  proceeding  in  interpleader,  310. 
of  goods,  specific  delivery  in  case  o^  837. 

See  Goods. 
by  sheriflT  under  Bankruptcy  Act,  1861  ..809. 
of  judgment  debtor's  lands  taken  in  execution,  506.^ 

SATISFACTION: 

accord  and,  may  be  pleaded  with  other  pleas  without  leave,  82. 

rules  as  to  entering  on  rolls,  373. 

form  of  satisfiiction  piece,  373. 

entry  of,  on  judgment,  460. 

discharge  from  custody  not,  unless  by  authority  of  creditor,  1 10. 

of  judgment  on  petitions  of  right,  493. 
SCHEDULE  OF  COSTS,  468. 
SCHEDULE  OF  FORMS.    See  Form. 
SCIRE  FACIAS: 

writ  of,  to  revive  judgment  abolished,  111. 

in  certain  cases  writ  of  revivor  is  provided  in  lieu  of,  118. 

in  other  cases  writs  of,  to  be  tested  and  proceeded  upon  in  like 
manner  as  writs  of  revivor,  114. 

against  members  of  a  company,  115,  Addenda. 

ad  audiendum  erroret,  127. 

on  judgment  of  assets  in  fiUuro,  286. 

rules  as  to,  373. 
SCOTLAND: 

C.  L.  P.  Acts  not  to  extend  to,  16,  186,  294,  327. 
nor  Summary  Procedure  on  Bills  of  Exchange  Act,  333. 

act  23  &  24  Vict.  c.  38,  not  to  apply  to,  501. 

power  to  courts  in,  to  issue  process  to  compel  the  attendance  of 
witnesses  out  of  the  jurisdiction,  487. 

power  to  grant  commissions  to  take  affidavits  in,  484. 
SEA  :  tee  Bbtond  Sbas. 

SEALING: 

writ  of  summons,  3. 
SEAMEN : 

merchant,  and  master  of  ship :  tee  Aoreemcnt. 

SECRETARY: 

of  corporations  aggregate,  tee  Mayor. 
SECRETARY  OF  STATE: 

duties  of,  as  to  petitions  of  right,  490,  n. 
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SECURITY: 

where  bill  if  impounded  under  Summary  Procedure  on  Bills  of 
Exchange  Act,  831. 

SECURITY  FOR  COSTS: 

rules  as  to,  352.    See  Bail. 

in  second  action  of  ejectment  between  the  same  parties  for  the 

same  premises,  289.  290. 
in  ordinary  cases  to  be  made  before  issue  joined,  352. 
rules  as  to  examples  in  general,  353. 
application  to  be  made  before  issue  joined  and  after  appearance, 

353. 
in  action  of  tort  defendant  may  sometimes  apply  to  judge  for, 

354. 
in  default  of  security  being  given  judge  may  remit  cause  for 

trial  in  County  Court,  354. 
in  the  case  of  peers,  foreign  companies,  in  replevin,  poverty  of 

plaintiff,  &&,  354. 
in  actions  by  bankrupts  and  insolvents,  123. 
in  actions  by  administrator  under  Lord  Campbell's  Act,  354. 
in  ejectment,  see  Ejectment. 

SEDUCTION : 

payment  into  court  in  action  for  debauching  plaintiff's  daughter 

or  servant  not  allowed,  70. 
but  allowed  in  action  for  enticing  her  away,  73,  Addenda, 
action  for,  may  now  be  remitted  in  certain  cases  to  County  Court, 

354. 

SEQUESTRATION : 

injunction  against  corporation  to  be  enforced  as,  321. 

SERVICE : 

of  writ  of  summons,  eee  Writ  of  Summons. 

under  Summary  Procedure  on  Bills  of  Exchange  Act,  329. 

of  writ  of  ejectment,  tee  Ejectment. 

of  judge's  order  to  charge  prisoner  in  execution,  111. 

of  notices,  rules  and  pleadings  and  proceedings,  rules  as  to,  388, 
459. 

of  order  for  attachment  of  debts,  to  bind  debts  in  the  hands  of 
the  garnishee,  267. 
SET-OFF :  tee  Particulars—Settino  Opp. 

may  be  pleaded  with  other  pleas  without  leave,  85. 

plea  of,  to  be  construed  distributively,  76. 

form  of  plea  of  (Scbed.  B.,  No.  41),  200. 

form  of  replication  to  plea  of  (Scbed.  B.,  No.  52),  201. 

particulars  of,  351.  431,  432.    See  Credit. 

annexing  particulars  of,  to  record,  95.        * 

plea  of,  on  equitable  grounds,  282. 

replication  on  equitable  grounds  to  plea  of,  284. 

defendant's  right  of,  in  case  of  mis-joinder  of  plaintiffs,  313. 

SETTING  ASIDE  OF  AWARDS : 
proceedings  for,  209. 

applications  for,  on  compulsory  references,  must  be  made  within 
'   seven  days  of  the  term  following  the  publication  to  the  parties, 
209. 

SETTING  ASIDE  WRIT: 
application  for,  29. 
See  Judgment— Bills  of  Exchange. 
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SETTING  DOWN : 

demurrert*  &c  for  argumeiit,  MO. 
motioDi,  366,  367. 

SETTING  OFF ;  tee  Set-Opp. 
coftt,  rules  af  to,  368. 
damages,  868. 

SEVERAL : 

counts,  or  defendants,  payment  into  court,  in  cases  of,  72,  74. 

counu  on  same  cause  of  action  not  allowed,  428.   See  Pleading. 

nor  several  pleas  or  subsequent  pleadings  on  same  ground  of 
answer  or  defence,  428. 

discretionary  power  of  court  or  judge,  428. 

defendanta,  order  for  payment  into  court  in  case  of  one  of,  neces- 
sary, 74. 

matters,  pleading,  80 — 88. 

meaning  of  same,  80. 

when  pleaded  without  leave,  judgment  may  be  signed,  82»  88. 

SHAM  PLEADINGjS,  5S,  54,  Addenda, 

SHERIFF:  ue  Interpleader— Undbr-Shbsifp. 

of  any  county,  writs  of  execution  may  be  directed  to,  107. 

may  discharge  out  of  execution  by  authority  of  attorney  in  the 

cause,  110. 
summoning  jury  where  he  is  a  party,  95,  264. 
to  summon  jurors  at  assizes,  and  in  London  and  Middlesex,  95, 

96. 
forms  of  directions  of  notices  and  writs  to,  479. 
return  of  writ  of  execution  by,  109. 
poundage  of,  107,  108. 
extortion  by,  remedy  for,  108. 
duty  of,  to  deliver  possession  of  lands  and  tenements  pursoant  to 

award,  215. 
duty  of,  on  a  rule  for  a  view,  100,  264.  365. 
courts  or  judge  may  make  rules  <2r  orders  upon,  to  procure  the 

attendance  of  special  or  common  juries,  264. 
order  on,  to  distrain  defendant's  effects  to  compel  return  of 

specific  chattel,  273. 
sales  by,  under  Bankruptcy  Act,  1861  ..309. 
notice  to,  of  renewed  writ  of  execution,  109. 
rules  as  to  rules  on,  to  return  writs  or  bring  in  the  body,  888. 
as  to  bail,  &c.,  374. 

form  of  issue  directed  to  be  tried  by,  896. 
form  of  writ  of  trial  before,  897. 
form  of  addressing  writs  and  notices  to,  479. 

SHIP :  ue  Merchant  Shipping. 

master  of,  and  merchant  seamen,  eee  Agrbbmbnt. 
surrey  of,  in  foreign  port,  may  be  inspected,  258. 

SHIPOWNERS'  ACT: 

repeal  of  clause  relating  to,  285,  286, 824. 
enactment  in  lieu  o^  824. 

SHORT: 

notice  of  trial,  89,  362. 
title  of  acts,  tee  Title. 

SIDE-BAR  RULE,  349. 
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SIGNATURE: 

of  counsel  unnecessary  to  pleadings,  82. 
required  to  some  motions,  82. 

of  drawer  of  bill,  comparison  of  indorsement  with,  see  Indorse- 
ment. 

SIGNING  JUDGMENT  :  jee  Judgment. 

on  cognovits  and  warrants  of  attorney,  856. 

SIMILITER: 

striking  out,  79. 

SITTINGS  OF  THE  SUPERIOR  COURTS : 

may  be  appointed  and  held,  whether  in  term  or  vacation,  204,  290. 

SLANDER:  «ee  Defamation. 

SOLEMN  AFFIRMATION  OR  DECLARATION : 

instead  of  oath  in  certain  cases,  229. 

SON  ASSAULT  DEMESNE: 

may  be  pleaded  without  leave,  82. 
form  of  plea  (Sched.  B.,  No.  45),  200. 

SPECIAL  ADMISSION: 

of  prochein  ami  or  guardian  to  prosecute  or  defend  for  infant 
limited  to  the  particular  action,  848. 

SPECIAL  CASE: 

introductory  observations,  vi. 

proceedings  for  argument  on,  850. 

may  be  stated  by  consent,  50.    See  Questions. 

in  ejectment,  148.. 

as  to  particular  item  where  the  cause  is  referred  to  arbitration,  207. 

form  of,  in  such  case,  445. 

power  of  arbitrator  to  state,  207. 

may  be  sUted  under  3  &  4  Will.  4,  c  42,  s.  25 .  .239. 

as  to  power  to  amend  special  case,  50|  239. 

form  of  case,  444. 

form  of  judgment,  444. 

error  may  be  brought  on  judgment  on,  238. 

but  not  when  stated  by  an  arbitrator,  207,  208,  238. 

proceedings  for  bringing,  before  the  court  of  error,  238. 

forms  of  judgment  on  case,  and  of  affirmance  and  reversal,  446 — 

448. 
power  to  amend  after  judgment  on  and  error  brought  doubtful, 

239. 
in  "^proceedings  in  interpleader  judge  may  direct  a  statement  of  a, 

811. 
proceedings  in  such  case,  311. 

SPECIAL  DEMURRERS: 
abolished,  52. 

SPECIAL  INDORSEMENT: 
form  of,  31, 189. 
on  writ  of  summons  where  defendant  resides  within  jurisdiction, 

81. 
where  claim  is  for  a  liquidated  demand  in  money,  31. 
to  be  considered  as  particulars,  31. 
court  or  judge  may  order  further  particulars,  31. 
when  it  may  include  interest,  32. 
what  costs  may  be  indorsed  on  writ  in  such  case  by  plaintiff's 

attorney  or  agent,  347* 
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SPECIAL  INDORSEMENT— coN/liiMd 

when  noting  of  bill  mgy  be  inclutled  in,  82- 
judgment  for  non-appearance  to  writ  bearing,  S2,  ZZ,  190. 
form  of  auch  judgment,  190. 

proceedings  where  writ  bears,  and  some  defendants  only  appear, 
57. 

SPECIAL  JURY:  #e«  Jury. 

power  to  make  rules  or  orders  on  sheriff  to  procure  the  attendance 

of,  264. 
roles  as  to,  364. 

SPECIAL  ORDER: 

for  issuing  writs  of  subpoena  to  compel  ^e  attendance  of  wit- 
nesses out  of  the  jurisdiction  of  the  court,  487,  488. 

SPECIAL  PAPER,  350. 

SPECIAL  REPORT: 

by  examiner  of  witnesses,  263. 

SPECIAL  TRAVERSES : 

unnecessary  in  pleading, -67. 

SPECIAL  VERDICT: 

in  ejectment,  150.    See  Ejectment. 

should  state  facts,  150. 

amendment  of,  151. 

error  may  be  brought  on  a  special  case  as  on  a,  238. 

proceedings  for  argument  of,  350. 

SPECIFIC  DELIVERY  OF  CHATTELS: 
in  actions  for  their  detention,  273. 
exercise  of  power  to  enforce,  by  the  courts  of  equity,  274. 
where  money  value  put  upon  chattel,  not  enforced,  274. 
of  goods  sold,  337.    See  Chattels. 

SPECIFIC  PERFORMANCE : 

power  of  plaintiff  to  indorse  on  writ  a  notice  of  claim  for  a  writ 

of  mandamus,  270. 
and  to  claim  writ  in  the  declaration,  270. 
declaration  to  set  forth  the  grounds  of  claim,  271. 
when  action  of  mandamus  to  enforce,  not  maintainable,  270,  271. 
pleadings  and  proceedings  thereon,  271,  272. 
issue  of  peremptory  writ  of  mandamus  if  judgment  be  given  to 

the  plaintiff,  272. 
form  of  writ,  272. 

no  return  to  it  allowed  except  compliance,  272. 
such  writ  to  have  the  force  and  effect  of  a  peremptory  writ  of 

mandamus  issued  by  the  Queen's  Bench,  272. 
if  disobeyed  may  be  enforced  by  attachment,  272. 
or  direct  act  to  be  done  by  the  plaintiff  or  other  person  appointed 

by  the  court.  272. 
expenses  and  costs  may  be  recovered  from  the  defendant,  273. 

SPEECHES: 

introductory  observations,  xiv. 

of  counsel  at  trial,  regulation  of,  217. 

STAMP: 

no  document  under  C.  L.  P.  Act,  1854,  to  require  a  stamp,  238. 
provision  for  stamping  documents  at  the  trial,  236. 

officer  of  the  court  to  receive  the  duty  and  penalty,  236. 
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STAMF^eontinued. 

no  new  trial  to  be  granted  on  ground  that  document  improperly 
received  in  evidence  owiog  to  want  of  stamp,  237. 

provisions  above  apply  to  alfcourts  of  civil  judicature  in  England 
and  Ireland,  236,  293. 

when  unstamped  instruments  are  admissible  for  collateral  pur- 
poses, 236. 

counsel  may  still  take  objection  as  to,  236.  / 

presumption  as  to  document  being  without  stamp,  236,  287. 

agreement  for  case  by  consent  not  subject  to,  49,  50. 
'  no  point  about  the  sufficiency  of,  to  be  reserved  at  Nisi  Prius, 
238. 

all  fees  taken  on  proceedings  in  superior  courts  now  collected  by 
stamps,  508,  521. 

rules,  525  «-530. 

directions  for  cancelling  stamps,  526,  530. 

STATEMENTS: 

Sroof  of,  to  contradict  witnesses,  230,  231. 
y  adverse  witness,  231,  232. 
upon  cross-examination,  232. 

STATUTE :  tee  Act. 

statutory  service  of  writs,  H,  15. 

action  by  or  against  person  authorized  by,  to  sue  or  be  sued,  429. 

manner  of  pleading  general  issue  by,  433,  434. 

Statutes  qf  Limitation : 

plea  of.  may  be  pleaded  without  leave,  82.    Jnd  see  Umi- 

FOBMITT. 

form  of  plea  of,  (Sched.  B.  No.  39),  200. 

writ  of  summons  may  be  renewed  to  prevent,  8. 

amendment  of  writ  in  case  of,  29. 

embarrassing  plea  of,  55. 
plea  of,  to  claim  for  mandamus,  271. 
mtudulent  concealment  of  cause  of  action  not  the  subject  of 

a  replication  to,  on  equitable  grounds,  284. 
previsions  qf  Merc,  Law  Amendment  Jet,  1856,  as  to  limitation  qf 
actions,  341. 
for  merchants'  accounts,  841. 
absence  beyond  seas  or  imprisonment  of  a  creditor  not  to  be 

a  disability,  342. 
as  to  joint  debtors  beyond  seas,  342. 
acknowledgments  by  agents,  343. 
part-payment  by  one  of  several  co- contractors,  343. 

STAYING  PROCEEDINGS : 
rules  lis  to,  356. 

where  writ  of  summons  not  issued  by  authority,  5. 
on  payment  of  debt  and  costs  indorsed,  6,  7. 
by  injunctions  and  orders,  180. 
effect  of,  181. 

in  action  against  acceptor  of  bill  or  maker  of  note,  356. 
in  action  commenced  after  agreement  to  refer  to  arbitration,  210. 
in  second  action  of  ejectment  until  plaintiff  gives  security  for 

costs,  289,  290. 
when  notice  of  appeal  is  a  stay  of  execution,  242. 
staying  execution  in  ejectment,  170. 

staying  execution  in  proceedings  under  Summary  Procedure  on 
Bills  of  Exchange  Act,  381. 
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STEP: 

in  cause,  proceeding  to  error  n,  127. 

STRIKING  OUT: 

pleading!  framed  to  enbairass,  52,  Jddgnda, 

power  St  court  or  judge  to  strike  out  equitable  pleas,  &c.,  283, 
284. 
SUBJECT: 

British,  resident  abroad,  bow  sued,  16. 
SUBMISSION  TO  ARBITRATION:  «««  Arbitration. 

by  consent,  if  in  writing,  may  be  made  a  rule  of  court,  215. 

is  in  general  revocable,  216. 

when  not  revocable,  216. 

in  what  case  an  agreement  to  refer  need  not  be  in  writing,  211. 

costs  of  making  it  a  rule  of  court,  216. 

judge's  order  of  reference  made  by  consent,  is  evidence  of  a,  217. 
SUBPOENA  : 

to  compel  attendance  of  witnesses,  487. 

for  the  production  of  original  records,  S59. 

form  of,  on  issue  of  fact  to  be  tried  by  judge  without  jury  and 
other  cases,  439. 

SUFFICIENT  EVIDENCE: 

means  prim&faeie  evidence  of,  9,  10,  Addenda. 

SUGGESTION: 

entry  of,  by  defendant  of  plaintiff's  default  in  proceeding,  287. 
of  error,  may  be  made,  and  argued  with  appeal  under  C.  L.  P. 

Act,  1854,  s.  34.. 241. 
in  declaration  where  some  defendants  only  appear  to  writ  specially 

indorsed,  37. 
of  deaths,  to  prevent  abatement  of  action,  116,  117,  and  «ee 

Abatement. 
to  revive  judgment,  $ee  Revival. 
in  proceedings  in  error,  mc  Error. 
of  death  of  parties  in  proceedings  in  error  not  traversable,  186, 

187. 
in  ejectment  for  trial  in  courts  other  than  where  venue  is  laid, 

149. 
of  death  of  claimant  or  defendant,  one  or  several,  154 — 157.  Sm 

Ejectment. 
of  neglect  to  try,  92,  93. 
of  breaches,  see  Assignment. 
of  facts  omitted,  on  motion  to  arrest  judgment,  or  for  judgment 

non  obstante,  124—126. 
of  issue  of  prior  writ  into  county  where  venue  is  laid,  nnneces- 

sary  in  cases  of  execution  in  another  county,  107. 
forms  of  rule  nisi  to  enter,  and  of  su^^stion  that  judgment  ore- 

ditor  is  entitled  to  judgment  against  judgment  debtor,  112, 
190. 
by  garnishee  of  lien  on  debt  sought  to  be  attached,  319. 
SUITOR : 

appearing  in  person,  tee  Person — Motion. 
SUMMARY  DECISION: 

of  matters  of  account  by  judge  on  application  of  either  party, 

205. 
SUMMARY   PROCEDURE    ON   BILLS    OF   EXCHANGE:    tee 
Bills  of  Exchange. 
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SUMMING  UP  THE  EVIDENCE : 

right  of  party  to  address  the  jury  for  the  purpose  of,  217. 
no  right  if  judge  decides  that  there  is  no  evidence  to  go  to  the 
jury,  217. 

SUMMONS: 

examination  of  witnesses  and  production  of  documents  on  the 

hearing  of  any,  245. 
writ  of,  see  Wbit. 
to  plead  several  matters,  80. 
to  enter  suggestion  to  revive  judgment,  112. 

SUMMONSES: 

senrice  of,  388,  4i9.    See  Sbrvicb. 

SUNDAY: 

writ  of  summons  dated  on,  a  nullity,  4. 
rules  as  to,  891. 

SUPERSEDEAS :  $ee  Note  and  Execution. 

SUPPLIANT: 

in  petition  of  right,  to  be  entitled  to  costs  against  Crown  and 

other  parties,  493. 
nothing  to  prevent  proceeding  as  before  passing  of  23  &  24  Vict. 

c.  34.. 496. 

SURETY :  $ee  Principal  and  Surety. 

SURPRISE  : 

where  a  party  at  a  trial  is  taken  wholly  by,  ground  for  4icyourn- 
ment  of  trial,  218. 


TAXATION : 

rules  as  to,  368,  466.  , 

court  cannot  review  taxation  of  costs  under  Lands  Clauses  Con- 
solidation Act,  1845,  s.  52 .  .468,  n. 

of  plaintiff^s  costs,  defendant  entitled  to,  notwithstanding  pay- 
ment within  four  days,  7. 

and  where  defendant  pays  less  than  amount  indorsed,  7. 

TENANT:  Me  Landlord. 

in  common:  Me  Joint  Tenant. 

to  give  notice  to  landlord  of  delivery  of  writ  of  ejectment,  1 61. 

rehef  of,  against  forfeiture,  161—165,  295—301. 

TENDER : 

plea  of,  as  to  part,  may  be  pleaded  with  others  without  leave,  82. 

TENEMENTS : 

delivery  of  possession  of,  pursuant  to  award,  215.  • 

TERMS.  NOTICE: 

month's  notice  substituted  for,  392. 

TESTE : 

of  writs  of  execution  to  fix  bail,M«  Bail. 

of  writ  of  summons,  4. 

of  sci.  fa.,  111. 

of  writ  of  ^ectmenty  140. 
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TIME:  «f«  Duration. 

rules  at  to  computadoD  of,  391, 892. 
averment  of,  in  pleading,  51. 
to  plead,  65,66,349. 
for  joinder  in  demurrer,  850. 
to  declare,  obtaining,  55, 56, 349. 
date  of  pleadings,  56, 

extension  o(,  for  plaintiff  to  pfo  to  trial,  98,  Addenda. 
within  what,  execution  may  issue,  111. 
for  bringing  error,  126. 
to  plead  after  amendment,  85. 

wnts  of  summons  in  force  for  six  months,  8.    Ste  Month. 
renewed  writs  for  same  time,  8. 
writ  of  ejectment  in  force  for  three  months,  140. 
for  applying  to  set  aside  awards,  209. 

for  enforcing  such  award,  made  on  a  compulsory  reference,  210. 
for  giving  notice  of  appeal  under  C.  L.  P.  Act,  1 854,  242. 
for  commencing  action  and  appearing  in  proceedings  under  Sum- 
mary Procedure  on  Bills  of  Exchange  Act,  829,  380. 

TITLE • 

ofC.L.P.  Act  (1852).  186. 

of  C.  L.  P.  Act  (1854),  294. 

ofC.  L.P.  Act(1860),827. 

of  Summary  Procedure  on  Bills  of  Exchange  Act,  833. 

of  Mercantile  Law  Amendment  Act  (1856),  344. 

of  affidavit,  19. 

of  pleadings,  56. 

of  sovereign,  in  writ  of  summons,  2. 

to  goods,  when  not  prejudiced  by  writs  of  execution,  336. 

to  land,  where  not  prejudiced,  497,  505. 

to  land,  could  not  pass  by  award,  215. 

to  land,  though  in  dispute.  County  Court  has  jurisdiction  in  cer- 
tain cases  of  ejectment,  138,  n. 
and  in  replevin,  315, 316. 

of  claimants  in  interpleader,  301.    See  Intbrplbadbr. 
TORTS:  Me  Wrongs. 

TOWN : 

causes,  tee  Jury. 
clerk,  tee  Mayor. 

TRADE  MARKS: 

injunction  to  Restrain  wrongful  use  of,  276,  Addenda, 
TRADING : 

company,  service  of  vrrits  on,  1 5. 
TRAVERSE : 

special,  abolished,  67. 

of  facts  in  declaration,  77. 

of  pleas  and  subsequent  pleadings,  77. 

of  replication  or  subsequent  proceedings,  59, 77. 

of  contract  in  agreement,  effect  of,  429^  430. 

when  suggestions  of  death  of  parties  not  the  subject  of,  in  error, 
136,137. 
TREASURER: 

of  corporations  aggregate,  tee  Mayor. 

TRESPASS: 

form  of  count  for  (Sched.  B.,  No.  25).  198. 

unnecessary  to  allege  commission  of,  with  **force  and  arms,"  &c.,61. 
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TRIAL :  iee  New  Trial. 

introductory  observations  on  and  on  trial  by  judge  without  jury, 

ziii. 
rules  of  practice  as  to,  359,  366. 
amendment  at,  44, 45, 175^178. 

may  be  separate  when  different  causes  of  action  are  tried,  48. 
notice  of,  tee  Notice. 

entry  of  causes  for,  in  London  and  Middlesex,  364. 
countermanding  notice  of,  90, 369. 
form  of  notice  of,  89. 
when  plaintiff  must  proceed  to,  93. 
*         neglect  to  proceed  to,  91. 
excuse  for  not  going  to,  91. 
costs  of  the  day  for  not  proceeding  to,  91,  363. 
enforcing  payment  of  such  costs,  91. 
by  proviso,  100, 101, 364. 
in  counties  palatine,  95. 
in  ejectment,  148,  149.    See  Ejectmemt. 
of  questions  without  pleading^s,  49. 
writs  of,  abolished  in  actions  of  contract  under  20/.  .360. 
of  questions  of  fact  by  judge  by  consent,  203.    See  Special  Case 

— Questions. 
of  causes  pending  in  the  same  court,  power  for  two  judges  to  sit 

at  the  same  time  for,  204. 
reference  to  arbitration  before,  205. 
reference  to  arbitration  at  trial,  205,  208. 
speeches  of  counsel  at,  217. 
adjournment  of,  218. 

Witneuet  at : 

how  far  party  may  discredit  his  own  witness,  230,  231. 

proof  of  contradictory  statements  of  adverse  witnesses,  231, 232. 

cross-examination  of  witnesses  previous  to  statements  in  writing 
at,  232,  233. 

proof  of  previous  conviction  of  witnesses,  233. 

attesting,  need  not  be  called  except  in  certain  cases,  234. 

comparison  of  disputed  writing  by,  235,  236. 

provision  for  stamping  documents  at,  236,  237. 

no  new  trial  to  be  granted  for  ruling  that  stamp  sufficient  or  not, 
requisite,  238.     See  New  Trial. 

appeal  on  motions  for  new  trial,  when  motion  refused  or  rule  dis- 
charged or  made  absolute,  240.    See  Appeal. 

where  new  trial  granted  on  ground  that  verdict  was  against  evi- 
dence, costs  of  the  first  to  abide  the  event,  244. 

process  to  compel  attendance  of  witnesses  at,  487. 

de  novo,  tee  Error. 

of  records  of  superior  courts  in  counties  palantine,  95. 

proceedings  after,  introductory  observations,  xvi. 

TROVER:  *««  Conversion— Chattels. 

as  to  joining  count  in,  with  detinue,  428. 

UMPIRE: 

power  of  two  arbitrators  to  appoint,  213. 

appointment  of,  by  judge  on  failure  of  parties  or  arbitrators,  211, 
212. 

UNDER-SHERIFF,  in  the  case  of  a  point  reserved  at  a  trial  by,  an 
appeal  lies  under  C.  L.  P.  Act,  185^,  s.  34.. 240. 
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UNDERTAKING  of  attorney  to  enter  appearance,  S48. 
UNDERVALUE:  $0$  Reyersiokart  Interest. 

UNIFORMITY: 

of  Procett  Act,  2  Will  4,  c  89.  repealed  in  respect  of  duration  of 
writs,  alimt  and  pluriet  writs,  and  of  proceedings  for  making  first 
writ  available  to  prevent  Statutes  of  Limitation,  8. 

as  to  notices  of  action,  482. 
UNSTAMPED  DOCUMENTS: 

may  be  stamped  at  the  trial,  286,  287. 

when  admissible  for  collateral  purposes,  286. 
UNWILLING  WITNESSES: 

examination  of,  262,  268. 
USE  of  house  and  land,  form  of  count  for  (Sched.  B..  No.  9),  196. 

count  for  use  of  fishery  (Sched.  B.,  No.  10),  196. 

VACANT  POSSESSION  :  set  Possession. 

VACATION : 

power  to  appoint  sittings  in,  290. 

writ  of  execution  to  fix  bail  may  be  tested  and  returned  in,  286. 

pleas  not  to  be  delivered  in,  66. 

VALIDITY: 

of  instrument,  when  it  must  be  proved  by  calling  the  attesting 
witness,  234, 235. 
VALUE: 

statement  of,  in  pleading,  51. 
VARIANCES : 

amendment  for  non-joinder,  as  in  case  of,  45. 

arising  from  wrong  venue  in  local  action,  60,  427* 

VENIRE  DE  NOVO :  see  Error. 

VENIRE  FACIAS  JURATORES  : 

abolished,  95. 
VENUE: 

where  several  causes  of  action  arising  in  different  counties  are 
Joined,  48. 

effect  of  wrong  venue  in  local  action,  60,  427. 

in  personal  actions,  see  Dbclaration. 

in  ejectment,  see  Ejectment. 

changing,  60 — 62,  851. 
VERDICT: 

where  pleas  are  construed  distributively,  76. 

form  of  entry  of,  in  ejectment,  148, 194. 

special,  in  ejectment,  see  Ejectment. 

and  judgment,  effect  of  death  of  party  between,  119,  120. 

when  title  of  claimant  has  expired  l^efore  trial,  149. 

of  judge  on  issues  of  fact,  to  have  effect  of  a  verdict  of  a  jury, 
204. 

but  not  to  be  questioned  upon  the  ground  of  being  against  the 
weight  of  evidence,  204. 

when,  will  be  set  aside,  and  new  trial  sranted,  244. 

against  evidence,  costs  where  new  triu  granted  upon  ground  of, 
244. 

motion  to  enter,  366.    See  Motion. 
VEXATIOUS  AND  FRIVOLOUS  SUITS  : 

as  to,  under  8  &  9  Will.  8,  c  11,  not  repealed,  88. 
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VIEW: 

writ  of,  UDDeoessary,  100. 

rules  af  to,  864. 

to  be  had  by  rule  or  order,  100. 

in  what  actions,  100. 

order  for  the  inspection  by  the  jury,  party  or  witnesses  of  any 

real  or  personal  property,  263. 
not  to  affect  previous  provisions  as  to,  263. 
application  of  previous  provisions  as  to,  to  apply  to  order  for 
inspection,  263. 

VIEWERS : 

sheriff  to  deliver  to  either  party  the  names  of,  100. 
and  to  return  their  reasons  to  the  associate,  100. 

VIVA  VOCE: 

examination  of  witnesses  by  order  of  the  court  or  judge,  245. 

WAIVER: 

of  irregularity  in  service  of  writ,  16. 

by  taking  money  out  of  court,  74. 

of  plea,  349. 

restriction  of,  effect  of,  50O. 

old  rule  as  to,  abolished,  500. 

WARRANT  OF  ATTORNEY : 
roust  be  attested,  225. 
signing  judgment  on,  356. 
entering  up  judgment  on  one  above  one  and  under  ten  years  old, 

356. 
duty  of  attornies  and  persons  in  preparing,  357. 

WARRANT  OF  CITATION  IN  SCOTLAND: 
to  compel  attendance  of  witnesses,  487. 

WARRANTY : 

of  horse,  form  of  count  for  (Sched.  B.,  No.  21),  197. 

WATER: 

form  of  count  for  diverting  (Sched.  B.,  No.  80),  199. 

WAY: 

form  of  plea  claiming  right  of  (Sched.  B.,  No.  46),  200. 
form  of  replications  to  plea  (Sched.  B.,  Nos.  55—57),  201. 

WIFE:  ue  Husband. 

action  for  slander  of,  47. 
for  her  wages,  47. 
for  injury  to,  47. 

WILLS:  M0  Probate  op  Will. 

attesting  witnesses  necessary  to  the  validity  of,  235. 

WITNESSES :  tee  Alterations  in  the  Law  of  Evidence — Evi- 
dence —Examination. 
absence  of  necessary,  ground  for  adjournment  of  trial,  218. 
attendance  of,  before  master,  87. 
allowance  to,  477,  478. 
attendance  of,  before  arbitrator,  rules  and  enactment  respecting 

to  apply  to  reference  under  C.  L.  P.  Act,  1854.. 208. 
before  Scotch  and  Irish  commissioners,  485,  486. 
affirmation  instead  of  oath  to  be  made  by,  if  unwilling  to  be 

sworn  from  conscientious  motives,  229. 
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WITN  ESSES— con/iiiMtf. 

penalty  on,  for  making  falie  atatements,  230. 

now  far  party  may  diacredit  bia  own,  230. 

proof  of  contradictoiT  statements  of  adverse,  231. 

cross-examination  of,  as  to  previous  statements  in  writing,  232. 

proof  of  previous  conviction  of,  233. 

attesting,  need  not  be  called  in  certain  cases,  234. 

comparison  by,  of  disputed  with  genuine  writing,  235. 

power  to  court  or  judge,  upon  the  hearinjg  of  any  motion  or 
summons,  to  direct  the  examination  of  viva  voce,  2i5. 

proceedings  before  and  upon  such  examination,  246. 

examination  of  person  refusing  to  make  affidavit,  248. 

proceedings  upon  order  for  examination,  249. 

oral  examination  of  parties  omitting  to  answer  written  interro- 
gatories, 261. 

proceedings  thereon,  262. 

depositions  upon  such  examinations  to  be  returned  to  master*! 
office,  262. 

examiner  may  make  special  report  to  the  court,  263. 

cosu  of  rule  and  examination  of,  under  C.  L.  P.  Act  (1854X  to 
be  in  the  discretion  of  the  court  or  judge,  263. 

inspection  of  real  or  personal  property  by,  263. 

compelling  the  attendance  of,  24f ,  486,  488. 

Witnenei  Act : 
power  to  courts  of  law  in  England,  Ireland  and  Scotland  to  issoe 
process  to  compel  the  attendance  of  witnesses,  although  not 
within  their  junsdiction,  487. 
statement  to  be  made  at  the  foot  of  writ  that  it  is  issued  by 

special  order,  488. 
punishment  of  witnesses  making  de&ult,  488. 
persons  not  to  be  punished  if  insufficient  sum  tendered  for  ex- 
penses, 488. 
act  not  to  prevent  the  issuing  of  a  commission  to  examine  wit- 
nesses, 488. 
nor  to  affect  the  admissibility  of  evidence  where  now  receiv- 
able, 488. 

WORK  AND  MATERIALS: 

form  of  count  for  (Sched.  B.,  No.  2),  196. 

WRIT:  ftfe  SpficiAL  Indorsement— Mandamus— Injunction. 
duration  of,  tee  Uniformity. 
of  distringas,  $ee  Distringas. 
of  dower,  tee  Dower. 
of  ejectment,  tee  Ejectment. 
of  error,  tee  Error. 
of  execution,  tee  Execution. 
of  inquiry  to  assess  damages,  where  unnecessary,  87. 
on  judgment  against  executors,  121. 
of  revival,  ue  Revival. 
of  scire  facias,  tee  Scire  Facias. 
against  garnishee,  and  form,  268,  450. 
of  trial,  95.    See  Writ  op  Trial. 
to  sheriffs,  forms  of,  479. 

Writ  ^f  Swmmont : 
introductory  observations,  ii. 
commencement  of  actions  by,  1,  2. 
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WRIT— c<w/lniie<i. 

Writ  o/'^JKinnoiif— continued, 
in  real  actions  proceedings  on,  to  be  as  in  ordinary  actions,  31 7f 

818. 
under  Summary  Procedure  on  Bills  of  Exchange  Act,  tee  Bills 

OF  Exchange. 
special  indorsement  and  form  of,  when  defendant  within  the  juris- 
diction, 1,  2,  31,  189,  847. 
omission  in,  of  matters  required  to  be  inserted  may  be  amended, 

2,  7,  25. 
issue  of,  in  queen's  name,  2. 
form  of,  when  defendant  a  British  subject  without  the  jurisdiction, 

16.  187. 
form  of,  when  against  a  foreigner,  27»  188. 
notice  of  in  last  case,  27,  188. 

statement  of  name  and  residence  of  defendant  in,  1,  2. 
name  and  description  of  plaintiff  in,  2. 
praecipe  for  issuing,  8. 
sealing,  3. 
alteration  in,  8. 

memorandum  of  time  for  service  on,  8. 
renewal  of,  when  not  served  within  six  months,  3,  8. 
appearance  to,  after  six  months,  3. 
form  or  cause  of  action  in,  unnecessary,  3. 
to  contain  names  of  all  defendants,  3. 
not  to  contain  name  of  defendant  in  more  than  one  action,  3. 
misjoinder  and  nonjoinder  of  parties  in,  3.    See  Misjoinder. 
proceedings  where  writ  is  amended  in  relation  to  joinder  of 

parties,  348. 
date  and  teste  of,  4. 
to  be  indorsed  with  name  and  abode  of  attorney,  4. 

and  of  country  attorney  when  attorney  acts  as  agent,  4. 
what  sufficient  in  this  case,  4,  5. 
or  with  a  memorandum  that  same  was  sued  out  by  plaintiff  in 

person,  4,  5. 
what  is  a  sufficient  statement  in  such  case,  5. 
attorney  whose  name  is  indorsed  to  give,  on  demand,  name  and 

residence  of  client,  5. 
in  case  writ  issued  without  attorney's  authority,  proceedings 

stayed,  5,  6. 
proceedings  where  information  given  by  plaintiff's  attorney  is 

insufficient,  5,  6. 
indorsement  of  debt  and  costs  on,  6,  7. 

and  of  statement  that  on  payment  within  four  days  proceed- 
ings will  be  stayed,  6. 
indorsement  of  damages  not  necessary,  7. 
no  indorsement  required  in  certain  actions,  7* 
debt  must  not  be  overstated,  7. 
indorsement  on,  in  actions  for  debt  under  20L . .  7* 
indorsement  in  case  of  applications  for  mandamus  or  injunction, 
or  intention  to  declare  in  dower,  freebench  or  quare  im- 
pedit,  7. 
interest  may  be  claimed  thereon,  when,  32. 
omission  to  indorse,  an  irregularity,  7. 
in  force  for  six  months,  8. 

concurrent,  may  issue  during  six  months  from  original,  7* 
in  force  only  during  same  period  as  original,  8. 
not  issuable  after  six  months  on  renewed,  8. 
D.  BE 
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WKlT—camtinm€d. 

If  fit  rfSummotu — contuaed. 
renewal  of,  8,  9. 
prccij>e  for  renewal  of^  8,  9. 
duration  of  renewed  writ,  8. 
evidence  of  renewal,  10. 
ttrviet  should  b€  persomal,  11. 
aervice  of,  in  any  county,  10. 
on  eorporationa,  11, 14, 15. 
on  inhabitanta  of  hundreda  and  towns,  11. 
on  public  companies,  14. 
on  chartered  bodies,  1(. 
on  joint-stock  companies,  15. 
on  printers  and  proprietora  of  newspapers,  15. 
indorsement  of  service  on,  10- 
affidavit  of  service,  10. 
before  whom  sworn,  11. 
undertaking  to  appear  to,  12. 
affidavit  and  proceedings  where  personal  serriee   is  eraded, 

issue  of  wrong  form  of^  by  mistake,  29. 

for  service  within  and  without  juriadiction  may  be  concarrentt  29. 

in  case  of  British  subjects  abroad,  16. 

indorsement  and  service  in  such  case,  16,  17. 

in  case  of  foreigners,  27. 

affidavit  and  proceedings  where  service  evaded,  16—28. 

irregularity  in  service  of,  16. 

appearance  to,  set  Appbarancb. 

neglecting  to  appear  to,  16 — 35,  88,  Addenda, 

amendment  of,  28,  29.    Se§  Amendment. 

setting  aside,  28. 

new  or  altered  writs  and  forms  of  proceedings  to  be  framed  by 

the  judges,  178,  291,  324,  844. 
for  specific  delivery  of  chattels,  278. 
rules  as  to,  847. 
to  try  issue  of  fact  under  8  &  9  VicU  c.  109,  s.  19.  .805,  806,  n. 

of  etecution :  see  Execution. 
not  to  be  in  force  for  more  than  six  months,  290. 
power  to  renew,  290. 

to  fix  bail  may  be  tested  and  returned  in  vacation,  286. 
of  injunction  against  a  corporation,  321. 
when  title  to  goods  is  not  prejudiced  by,  836. 
when  title  to  land  is  not  prejudiced  by,  497i  505. 

WRIT  OF  TRIAL: 

officer  presiding  at  trial  under,  might  have  certified  to  deprive 
plaintiff  of  costs  of  action  for  wrong,  where  less  than  5L  was  re- 
covered, 322. 

enactment  now  repealed,  822. 

statutory  enactment  as  to,  859. 

in  actions  of  contract  under  20/.  now  repealed,  860. 

form  of,  397. 

form  of  indorsements  thereon  of  verdict  and  nonsmt,  898. 

form  of  judgment  after  trial,  399. 

fee  to  counsel  on,  466. 

WRITING : 

comparison  of  disputed  with  genuine  may  be  made  by  witnesses, 
235. 
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contradiction  on  cnxs-examination  by  previous  statements  made 
in,  232. 

WRITTEN  INSTRUMENTS: 

comparison  of  disputed  with  genuine,  by  witnesses  and  jnxy,  235. 
how  parties  sued  on,  may  be  described  in  writ,  &C.,  2. 

WRITTEN  INTERROGATORIES: 

delivery  of,  to  die  opposite  party,  257. 

WRITTEN  STATEMENT: 

cross<examination  of  a  witness  as  to,  without  producing  it,  232. 

WRITS,  rules  to  sheriff  to  return  or  bring  in  body,  388. 

WRONGS: 

forms  of  counts  in  actions  for  (Scfaed.  B.,  Nos.  25  to  82),  198, 

199. 
the  like,  of  pleas  in  actions  for  (Sched.  B.,  Nos.  43  to  47),  200, 

201. 
pleas  partaking  both  of  breach  of  contract  and  wrong,  76. 
cosu  of  actions  for,  see  Cbbtificate. 

YEAR,  for  declaring  in,  not  four  terms,  59. 
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